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PREFACE. 


This  work  owes  its  existence  to  a  suggestion  from 
several  members  of  the  Profession  at  Doctors  Commons, 
not  with  a  view  of  interfering  with  the  authorized  and 
received  Reports,  but  to  supply,  in  the  interval  between 
the  decisions  and  the  publication  of  such  Reports,  more 
full  and  accurate  Notes  of  important  cases,  which  are 
constantly  occurring  in  the  Courts  (especially  since  the 
passing  of  the  Will  Act,  1  Vict.  c.  26)  than  can  be  ex- 
pected to  be  found  in  the  daily  vehicles  of  public  infor- 
mation. 

The  Editor  undertook  the  office  of  preparing  these 
Notes  with  a  distrust  of  his  own  competency  to  execute 
it  satisfactorily ;  the  favourable  reception  which  they  have 
experienced  from  every  branch  of  the  Profession,  as 
well  as  in  the  Courts  of  Common  Law,  and  even  at  the 
Privy  Council,  has,  therefore,  yielded  him  a  very  grate- 
ful reward  for  the  labour  bestowed  upon  them.  Since 
the  commencement  of  the  work  (which  is  published  in 
monthly  parts),  in  December,  1841,  Dr.  Curteis  has 
brought  down  his  able  Reports  to  a  date  which  includes 
some  of  the  earlier  cases  in  this  volume,  and  the  pro- 
fessional reader  will  not,  upon  comparison,  discover 
that  he  has  reposed  a  temporary  confidence  in  this  work 
which  it  does  not  deserve. 


vi  PREFACE. 

The  Notes  comprehend  all  cases,  involving  any  point 
of  importance,  which  have  been  determined,  during  the 
period  they  embrace,  in  the  various  Courts  of  Ecclesias- 
tical and  Maritime  jurisdiction,  including  ruling  decisions 
in  the  highest  Court  of  Appeal,  the  Judicial  Committee 
of  the  Privy  Council.  In  compiling  them,  the  Editor 
has  endeavoured  to  adhere  to  the  direction  of  Lord 
Bacon,*  in  stating  the  cases,  and  in  reporting  the  opi- 
nions of  the  Judges ;  but  he  has  presumed  to  depart 
from  it  in  giving  abridgments,  sometimes  copious,  of  the 
arguments  of  Counsel,  which  are  often  valuable  com- 
pendia of  learning  and  research,  and  therefore  extremely 
useful  to  the  Practitioner. 

The  Editor  performs  a  pleasing  duty  in  acknowledg- 
ing, with  gratitude,  that,  in  every  instance  in  which  he 
has  had  occasion  to  seek  information  from  any  member 
of  the  Profession,  it  has  been  furnished  in  the  most 
prompt,  liberal,  and  courteous  manner. 

THOMAS  THORNTON. 

December  QUt,  1842. 

*  "  Casus  prscis^,  judicia  ipsa  exacts,  perscribito;  fationea  jodt- 
cionim,  quas  adduxerint  Judices,  adjicito;  de  advocatorum  perara- 
tionibus,  sileto.**  De  Augm,  Scient.,  1.  viii.  c.  3.  Prefixed  by  Dr. 
Addams  to  his  ReportF. 
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EASTER  TERM,  J  841. 


Vtetogatiue  Court  of  SCanttrbntn, 

April  26. 

In  thb  Goods  of  John  Fsrocjsson  Smith,  dsc— -     Annnattest- 
Motion.— The  testator,  formerly  of  Calcutta,   in  the  East  fi^m^b^  alater 
IndieSj  late  of  London,  died  18th  March  last,  having  exe-  codicil  attested, 
cuted  a  will,  in  his  own  writing,  dated  10th  June.   18S5»  pronounced  for. 
whereof  he  appointed  J.  H.,  W.  F.,  and  his  widow  (during 
her  widowhood),  executors.    Bj  this  will,  the  whole  annual  The  wilL 
interest  of  his  property  was  bequeathed  to  his  widow,  for 
her  sole  use  and  benefit,  and  for  the  maintenance  of  their 
children ;  and  afler  her  death,  the  principal  was  settled  upon 
the  children,  as  by  a  deed  of  assignment  which  he  had  exe- 
cuted in  1833  in  their  behalf,     in  the  event  of  all  his  chil- 
dren dying  without  issue,  he  bequeathed  the  principal  of 
his  property  to  any  children  his  wife  might  have  by  any 
future  marriage,  and  should  she  survive  all  her  children, 
then  she  was  at  liberty  to  leave  the  whole  property  to  whom 
she  pleased,  except  a  family  mentioned  therein.     In  May,     Codicil  unat- 
1838,  the  testator  executed  a  codicil,  also  written  by  him-  *"'^' 
self,  on  the  first  Hide  of  a  sheet  of  foolscap  paper,  wherein 
he  states  it  to  be  his  desire,  in  the  event  of  his  dying  before 
his  son  had  completed  his  term  of  clerkship  witli  a  solicitor, 
that  his  wife  should  be  allowed  £60  annually  for  his  main- 
tenance till  the  term  expired,  in  July,  1843.   The  deceased's 
name  is  signed  at  the  foot  of  this  codicil,  but  there  are  no 
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ArmiL  26       subscribed  witnesses  thereto.     In  August,  1840,  he  made  a 

^  TT~V      further  codicil,  in  his  own  writing,  on  the  second  side  of 

the  sheet  of  paper  on  which  the  first  was  written,  and  which 

Codicil  attested  he  described  at  the  head,  *'  Second  codicil  to  my  last  will 
and  testament"  By  this  paper  he  confirms  what  he  had 
directed  in  the  former  codicil,  written  on  the  other  side  of 
the  sheet,  respecting  the  aUowing  £60  to  his  son  till  July, 
1843,  and  further  empowers  his  executors  to  pay  such  sums 
of  money  as  might  be  requisite,  after  his  son  had  completed 
his  clerkship,  to  have  him  admitted  as  an  attorney  and  a 
solicitor.     This  codicil  was  signed  by  the  testator,  and  at^ 

Questions.  tested  by  two  witnesses.  The  questions  were,  whether  the 
deed  of  assignment,  being  referred  to  in  the  will,  should  be 
considered  part  of  it,  and  be  proved  therewith ;  and  whe- 
ther, under  the  Act,  probate  could  be  granted  of  the  paper 
of  May^  1838.  The  property  was  between  £4,000  and 
£5,000. 

Haggard,  D.,  moving  for  probate,  submitted  that  the  deed 
was  not  testamentary,  being  merely  referred  to  in  the  will, 
and  could  be  produced,  if  required,  in  a  Court  of  Construc- 
tion ;  and  that  the  codicil  of  18389  being  confirmed  by  that 
of  1840,  was  republished  thereby. 

Sib  Herbert  Jbnner  was  of  opinion  that  the  deed 
should  form  part  of  the  probate,  and  that  the  codicil  of 
1838,  being  confirmed  and  republished  by  the  codicil  on  the 
other  side  of  the  paper,  was  entitled  to  probate  therewith. 


AllCUMBNT. 


JuooMxirr. 


A  solicitor 
(whose  incom- 
petency on  the 
ground  of  inte- 
rest, discovered 
after  publica- 
tion, had  been 
removed  by  re^ 
IcRse,  and  who 
had  been  re- 
examined) not 
compelled  to 
produce  his 
books,  contain, 
ing  entries  re- 
ferred to  in  his 
evidence. 


GoDBiGH  V.  JoNEfl.— Motion. — On  this  cause  (a  question 
as  to  the  validity  of  the  will  of  Mrs.  Harriet  Loyd)  coming 
en  for  hearing,  an  objection  was  taken,  on  the  part  of  the 
opposer  of  the  will,  to  the  non-production  of  certain  docu- 
ments, by  the  drawer  of  the  will,  Mr.  Richard  Kirkman 
Lane,  a  solicitor,  whose  testimony,  when  the  cause  was 
about  to  be  heard  on  a  former  day,'*'  had  been  objected  to, 
on  the  ground  of  his  interest  in  the  event  of  the  suit^  and 
who  (with  permission  of  the  Court)  had  been  released  and 
re-examined.  In  his  first  examination,  he  bad  stated  that 
he  had  made  entries  in  his  books  at  the  time,  with  reference 

•  See  9  Monthly  Law  Mag,,  213. 
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to  the  drawing  of  the  will^*  and  he  was  required  by  inter-  Ar&iL  26. 
rogatory  to  produce  to  the  Examiner^  and  let  the  Examiner  q^^j 
copy  into  his  deposition,  the  extracts;  to  leave  fac-simile 
copied  thereof,  and  to  be  asked  if  the  copies  were  correct^ 
and  if  the  originals  remained  in  the  same  state  as  when  first 
written.  This  interrogatory  had  been  answered^  and  the 
Examiner  had  collated,  the  fac-simile  copies  with  the  origi- 
nals. The  Court  was  now  moved  to  require  the  witness  to 
produce  the  original  books  themselves. 

Sir  /•  Bodson,  Q-  A.,  and  Haggardf  D.,  in  support  of  Aroumnt. 
the  application.  Mr.  Lane,  who  admits  that  h0  was  called 
in  by  Mr.-Godrich  to  draw  a  will  for  the  deceased,  with 
whom  he  had  no  previous, acquaintance,. states  that  he  en- 
tered into  his  day-book,  or  bill-book,  a  very  minute  account 
of  certain  interviews  he  had  with  Mr.  Godrich  and  the  de- 
ceased, with  reference  to  this  transaction,  recenti  facto.  In 
his  evidence  he  speaks  not  only  from  recollection,  but  from 
what  he  put  in  writing  at  the  time.  The  witness  bdng  pro- 
duced by  his  own  client,  all  privil^e  is  at  an  end,  and  con-  No  privilege, 
sidering  the  circumstances  under  which  he  has  been  re- 
examined— afler  having  seen  the  other  evidence— it  is  ne« 
cessar^r  for  the  ends  of  justice  that  we  should  have  the 
fullest  means  of  testing  his  accuracy*  by  observing  what  he 
committed  to  writing  contemporaneously  with  the  transac- 
tion. The  original  entries  in  the  day-book  may  be  considered  The  entries 
as  instructions  for  the  will,  there  being  no  other  instructions.  ^'"'**    insiruc- 

AddamSf  D.,  contra.  The  witness  is  not  bound  to  produce 
his  books,  except  those  parts  immediately  connected  with 
the  making  of  the  will,  which  he  has  done. 

*  These  entries,  which  were  made  in  his  bill-book,  were  of  the  fol- 
lowing character :  '*  Febfuaiy  7th,  1836*  attending  Mr.  Godrich,  who 
had  informed  me  of  your  being  resident  with  him,  and  when  that  took 
place,  and  of  your  intention  to  benefit  him  further  by  your  will;  and  the 
case  being  peculiar,  and  being  liable  to  be  open  to  future  contest,  after 
much  consideration  and  inquiry,  I  saw  no  reason  why  Mr.  Godrich 
should  not  take  the  larger  benefit  you  intend.** — "  February  I3th.  Mr. 
Godrich  sent  for  me,  and  on  being  introduced,  you  rose  to  receive  me, 
which,  considering  yonr  advanced  age,  much  surprised  me."  The  con- 
versations with  the  deceased  are,  in  like  manner,  particularly  detailed ; 
these  entries  being  in  the  form  of  charges  to  the  deceased. 
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Apeil  26.  Sii^  H.  Jenner. — This  is  a  novel  application  ;  at  least,  I 

fy^TT'  J  never  recollect  an  application  being  made,  in  which  it  was 
contended,  that  because  a  witness  examined  on  a  condidit 

Judgment.       referred  to  certain  entries  in  his  books,  in  relation  to  the 

transaction  of  which  he  speaks,  and  to  which  entries  he 

may  refer  to  refresh  his  memory,  he  is  bound  to  produce 

No  precedent  the  books  themselves.     I  know  of  no  authority  under  whidi 

Uon     *     **^  *  solicitor,  in  such  circumstances,  is  required  to  produce  fais 

books,  that  an  adverse  party  may  see  what  they  contain,  in 

reference  to  other  matters  as  well  as  to  the  transaction  in 

If    the    ez-  question.     If  the  extracts  had  been  pleaded  by  the  party 

Swdedr*  '^^  propounding  the  will,  the  case  would  be  different ;  but  I 
cannot  compel  Mr.  Lane  to  produce  his  books  that  they  may 
be  examined  in  order  to  see  whether  the  extracts  are  true 
extracts,  and  whether  there  are  any  other  entries  relating  to 
this  transaction.  I  have  no  precedent,  nor  principle,  nor 
any  thing  of  the  nature  of  authority,  for  complying  with  this 
Are  all  wit-  application.     Is  a  witness  in  every  case,  solicitor  or  not, 

required?^  *®  where  a  party  suggests  fraud,  to  be  compelled  to  produce 
all  his  books  for  the  inspection  of  that  party  ?  I  am  of 
opinion,  that  I  am  not  at  liberty  to  call  upon  Mr.  Lane  to 
produce  his  books,  or  any  further  extracts  from  them^  not 
connected  with  the  transaction,  than  he  has  produced  in 
The  intent)-  reply  to  the  interrogatory,  which  I  think  he  has  answered 

wswered!  °  fairly  and  properly.  He  has  declined  to  answer  some  ques- 
tions, to  which  he  is  entitled  to  demur.  If  the  other  party 
allege  that  he  has  not  sufficiently  answered,  that  is  a  diffe- 
rent question ;  but  P  am  of  opinion  that  he  has  complied 
with  the  direction  of  the  interrogatory. 


Chnrch-rate.  ^  ^ftW  fiTOUrt  Of  CanttttUW^ 

— A  retrospec-  a„„,,    on 

tive  rate,  raised  APRIL  3U. 

penseglncurred  ^^^'^  AND  GouGH  V.  GniFFiv.  ^  Cause. — This  was  a 
through  the  re^  suit  of  Subtraction  of  Church-rate,  by  the  churchwardens 
jority^^of^Th^''^  Portsea,  against  Mr.  William  Griffin,  a  parishioner, 
vestry  to  make  for  non-payment  of  Is.  6d.    The  suit  commenced  in  July, 

nou^ed  •  ^'^  ^®^^'  *"^  ^*®  brought  in  this  Court  by  Letters  of  Request 
against. 


1841.1  AKCHES  COURT.  5 

frora  the  Court  of  Winchester.     T|ie  Libelf  which  was  ad-     April  30, 
xnitted  without  opposition,  pleaded  the  making  of  the  rate  j^n^     Gri/fm 
on  the  29th  October,  1834 ;  that  the  party  sued  had  been 
summoned  before  the  magistrates^  when  he  had  objected  LibeL 
to  the  validity  of  the  rate.    A  defensive  Allegation  was  ad-    Defensive  AI* 
mitted,    also  without    opposition,    which  set  up   various  legation* 
grounds  of  opposition  to  the  rate ;  in  particular^  that  it  was 
retrospeptive,    the  amount  raised  being  £400^    of  which 
j£252  was  to  defray  debts  incurred  in  a  previous  year.     A      Responsive 
responsive  Allegation,   offered  on   behalf  of  the   church-  Allegation. 
vrardensj  which  was  opposed^  but  admitted  by  the  Court, 
pleaded  that  they  entered  upon  their  office  in  April,  1833, 
and  that,  on  the  17th  October  in  that  year,  they  summoned  a 
vestry^  at  which  a  rate  was  proposed,  whereupon  an  amend- 
ment was  moved  and  carried  to  the  effect^    *'That  it  is 
the  opinion  of  this  vestry,  that  the  church-rate  now  pro- 
posed to  be  made  is  unjust  and  oppressive  on  the  inhabitants 
and  parish  at  large,  and  therefore  that  this  meeting  do  ad- 
journ, and  take  the  subject  into  its  consideration  on  the  first 
Wednesday  in  October,  1834;"  that  on  the  29th  October^ 
1834,  the  same  churchwardens,  who   were  re-elected  for 
another  year,  called  another  vestry,  when  they  stated  that 
they  had  been  obliged  to  incur  debts  and  liabilities,  owing 
to  the  refusal  of  a  rate  in  1833,  which  they  proposed  to  pay 
out  of  the  rate,  and,  although  an  amendment  was  moved  to 
adjourn  the  consideration  of  a  rate  ifbr  another  twelvemonth, 
a  rate  of  Sd.  in  the  pound  was  carried  by  poll. 

The  Court  (Sir  H.  Jenner),  in  admitting  this  Allegation,  29ApnU836« 
was  of  opinion  that  there  was  not  such  a  statement  of  ad-  ^^^ouetkt. 
mitted  facts  in  the  respective  pleas  as  would  enable  the 
Court  to  decide  a  question  of  such  importance.  *'  The  Alle- 
gation of  the  churchwardens,"  the  Court  observed,  "  does 
not  admit  the  facts  pleaded  by  the  other  party,  but  it  does 
admit,  to  a  certain  degree,  one  fact  which,  it  is  contended 
on  the  other  side,  is  sufficient  to  determine  the  question  of 
law,  namely,  as  to  the  retrospective  nature  of  the  rate.  It 
is  contended,  and  cases^  have  been  cited  to  shew,  that  a 

*  The  case  of  Fariar  v.  Cheaterton  bad  not  then  been  decided  by  the 
Judicial  Committee. 


6  ABCHES  COURT.  [East.  T. 

April  30.     c^ite  dearly  retrospective   cannot  be  recovered  in  these 
—.      Gri/J&i  ^"^^ '  ^^  *^®  Other  hand,  it  is  said  that  this  case  is  mate* 
'  rial!  J  distinguished  from  those  cases,  and  it  is  an  important 
Effect  of  are-  question  whether  there  is  not  a  material  distinction,  where 
tvhere^^in'hBbit!  *^®  inhabitants  refuse  a  rate  and  adjourn  the  consideration  of 
ants  bad  refused  it  to  another  vestry.    Assuming  the  rate  made  in  1834  to  be 
to  make  a  rate,  in  other  respects  a  legal  rate,  a  question  might  be  raised, 
which  would  be  open  to  a  good  deal  of  argument,  whether, 
the  question  being  adjourned  till  1884,  and  then  agreed  to» 
the  churchwardens  might  or  might  not  contract  expenses  in 
1883,  after  the  rate  was  refused  in  the  first  instance.    But 
the  question  is  now,  whether  the  Court  is  at  present  in  a  con- 
dition to  decide  this  and  other  important  points,  without  a 
constat  of  fiicts.    It  is  admitted  that,  prim6  facie,  a  rate  to 
reimburse  churchwardens  on  the  face  of  it  is  illegal,  and  can- 
not be  enforced ;  the  Court,  however,  is  not  called  upon  to 
decide  that  abstract  question,  but  whether  the  circumstances 
connected  with  this  case  do  or  do  not  place  it  in  a  peculiar 
point  of  view.  I  am  unwilling  to  put  the  parties  to  expense, 
but  the  Allegations  must  go  to  proof:  the  question  is  not  in 
such  a  state  as  to  enable  the  Court  to  determine  the  validity 
or  invalidity  of  the  rate  till  the  facts  are  proved/' 
Rule  nut  for      Upon  this  dedsion,  the  party  sued  applied  to  the  Court  of 
^  Queen's  Brach  for  a  prohibition,  and  obtaining  a  rule  nut,  was 

directed  to  declare  in  prohibition,  which  declaration  being 
demurred  to,  the  case  was  argued  at  the  sittings  in  banc  after 
Demurrer  to  Trinity  Term  1839,  when  the  Court  held  that  the  demurrer 
prohibition  sue.  ^^^^  prevail,  on  the  ground  that  an  erroneous  judgment,  in 
tained.  a  matter  within  its  cognizance,  did  not  entitle  a  party  to 

prohibition  to  the  Ecclesiastical  Court,  his  remedy  in  such 
a  case  being  by  appeal.* 
Hearing  of  The  case  now  came  on  for  hearing  upon  the  depositions 
of  the  witnesses  in  support  of  the  Libel,  and  the  personal 
answers  of  the  parties. 
April  30.  Addams,  D.,  for  the  churchwardens.  The  factum  of  the 
rate  is  not  denied,  and  there  is  now  no  question  as  to  the 

•  A  report  of  the  decision  is  given  in  Rogers'  Practical  Arrange- 
went  of  Ecckwutical  Law,  App.  p.  1009*,  headed  ••  Retrospective 
Church-rate. " 


AaOUMKlIT. 
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mode  in  which  the  poll  was  taken ;  the  only  objection  is,     April  «S0. 
that  the  rate  is  retrospective.   The  amendment  carried  in  jgjggy  GrifRn 
1833  was  tantamount  to  a  refusal  of  the  rate,  and  having  no 
funds  in  hand,  the  churchwardens  at  first  intended  to  have 
made  a  rate  in  vestry  with  the  consent  of  the  minority,     A    rate    by 
which,  according  to  the  present  doctrine,*  would  have  been  JJJ^d"'^  "****" 
legal ;  but  they  were  advised  not  to  do  so,  and  the  pa- 
rishioners who  had  proposed  and  carried  the  amendment, 
knew  that  the  churchwardens  had  no  funds,  and  that  the 
charch  could  not  be  kept  open  without  expense ;  but  so  it 
remained  till  October,  1834^,  when  the  churchwardens  laid 
before  the  vestry  a  statement  of  the  debts  and  responsibilities 
they  had  incurred  in  consequence  o£  the  refusal  of  the  rate 
in  1833,  and  calculating  that  £ldO  would  be  necessary  to 
carry  them  through  that,  their  second  year  of  office^  amount- 
ing together  to  £400,  obtained  a  rate  of  Sd.  in  the  pound 
by  a  majority,  on  a  poll  of  the  parishioners.   I  contend  that 
this  is  not,  under  the  circumstances,  a  retrospective  rate.     Not  a  retro- 

in  the  sense  which  renders  it  incumbent  upon  this  Court  *?^y^^  ™^  i" 

*^  legal  effect. 

to  refuse  to  enforce  it.    The  doctrine  as  to  retrospective 

rates  has  been  much  misunderstood,  and  was  never  intend- 
ed to  be  pressed  to  the  extent  which  is  now  attempted.  The 
case  of  Lanchesler  v.  ThompMni\  and  the  other  cases,  have 
no  application  to  such  a  case  as  this.  In  Farlar  v.  Chester' 
ion,  decided  on  appeal  before  the  Judicial  Committee,  Mr. 
Justice  Erskine,  in  delivering  the  judgment  of  the  Court, 
grounded  the  illegality  of  the  rate  upon  its  having  been  made 
for  the  liquidation  of  large  outstanding  demands  incurred 
in  several  previous  years,  **  the  facts  pleaded  affording  no 
excuse.":^   In  the  present  case,  the  rate  was  not  made  to  pay 

*  Judgment  in  the  Court  of  Exchequer  Chamber,  February  8th, 
ISil,  on  a  writ  of  error  from  the  Court  of  Queen*8  Bench,  in  the  case  of 
Bwrder  v.  Fefey  and  Jodm, 

t  5  Madd.  4. 

X  2  MomUdif  Law  Mag,,  440.  The  cane  is  reported  in  I  Curteis, 
371 ;  but«  as  the  judgments  of  the  Judicial  Committee  are  not  given  by 
that  learned  reporter,  and  there  being  no  other  published  report  of  their 
lordships*  judgment  in  this  case  than  is  to  be  found  in  the  magazine.  Dr. 
Addams  cited  it  therefrom,  bearing  testimony  (he  having  been  present  at 
lu  delivery,  as  counsel  in  the  cause)  to  its  accuracy. 
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April  .30.     off  debts  incurred  in  former  years,  and  the  facts  pleaded 
j^.  T^jfl^  off^r  a  sufficient  excuse,  the  same  identical  churchwarden* 
having,  in  the  previous  year  only,  nobly  expended  money 
out  pf  their  own  pocket  rather  than  shut  up  the  church.     If 
the  parish  had  refused  the  rate  in  1834,  the  churchwardens 
would  have  been  without  remedy  ;  but  since  the  parisfaion- 
ers  granted  a  rate,  with  their  eyes  open,  it  is  too  late  now  to 
resist  its  enforcement.    From  the  judgment  in  this  case  in 
the  Court  of  Queen's  Bench,  which  allowed  the  demurrer  to 
the  declaration  in  prohibition,  it  is  clear  that  the  Court  did 
Court  of  QB.  not  consider  the  rate  bad  on  the  ground  of  its  being  retro- 
of  that  opinion,  gp^ctive,  or  it  would  have  granted  a  prohibition  ;  the  infe- 
rence  is,  that  the  Court  considered  that  peculiar  circum- 
stances might  explain    and   justify  its    retrospectiveness. 
Parishioners  assemble  in  vestry  to  do  what  is  obligatory 
upon  the  parish  by  the  common  law,  not  to  shift  off  obliga- 
tions.   In  former  times,  a  court  of  equity  would  have  com- 
pelled a  rate  to  reimburse  churchwardens.    There  is  nothing 
in  the  case  of  Farlar  v.  Chesterton ,  or  any  other  of  the 
Court    may  cases,  to  prevent  this  Court  from  entering  into  a  considera- 
retrosMctlT^*  ^^"»  whether  the  retrospectiveness  be  not  justifiable  under 
ness  be  justifi-  the  circumstances.     The  parishioners  are  not  to  take  ad- 
*"^®'  vantage  of  their  own  wrong  act. 

Nichollf  D.,  for  the  party  sued.  It  is  admitted  that,  al- 
though the  churchwardens  went  into  office  in  April,  18SS, 
the  vestry  which  refused  the  rate  was  not  held  till  October ; 

Churchwar-  consequently,  there  was  a  certain  degree  of  laches  on  their 
den«  m  laches,        _^      rni_  i.  i   i^  .        .n    i^     /•       <nT    <■ 

part.  The  vestry  adjourned  the  question  till  the  first  Wed- 
nesday in  October,  1884;  but  the  churchwardens  chose  to 
let  that  time  pass  by,  and  to  summon  a  vestry  on  another 
day;  therefore,  the  second  vestry  was  not  a  meeting  held  by 
adjournment  The  churchwardens  should  have  summoned 
a  vestry  immediately  after  being  sworn  into  office,  and 
if  it  refused  a  rate,  they  ought  to  have  applied  to  this  Court 
for  a  monition  to  compel  the  parishioners  to  meet  to  make  a 
rate,  on  pain  of  punishment,  or  to  have  moved  the  Court 
of  Queen's  Bench  for  a  mandamus:  but  they  did  neither.  It 
Nothing  can  is  clear  from  the  whole  current  of  authorities,  that  a  rate 
ipectiveness.*^  retrospective,  not  only  for  past  years,  but  for  a  past  single 
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year,*  is  not  recoverable.   In  ChesierUm  v.  Farlarf  the  judge     April  30. 

of  the  Consistory  Court  held  that  no  facts  could  justify  a      . . 

retrospective  rate,  and  the  Judicial  Committee  took  the         ^'  wfl?&i. 
same  view  of  the  law.     The  effect  of  the  decision  in  the 
Court  of  Queen's  Bench  in  the  present  case,  on  the  declara- 
tion in  prohibition,  was  merely  that,  church-rate  being  mat*     Effect  of  the 
ter  of  ecclesiastical  jurisdiction,  and  it  was  not  to  be  assumed  deci8ioDijiQ.B. 
that  this  Court  would  do  wrong,  the  Court  would  not  inter- 
fere in  such  a  mode  in  that  stage  of  the  case.    In  Farlar  v* 
Chesterton,  the  rate  was  retrospective  to  the  extent  of  only 
one-third ;  here  it  is  three-fifths  of  the  whole  sum  raised. 
The  churchwardens  (and  it  makes  no  difference  whether 
they  were  the  same  or  other-persons),  having  considered  the 
adjournment  of  the  question  in  1833  as  a  nullity,  and  as  a 
peremptory  refusal  of  the  rate  (which  they  were  justified  by 
law  in  doing),  and  not  having  called  a  vestry  on  the  first 
Wednesday  in  October,  1834  (whatever  might  be  the  effect 
of  such  a  proceeding),  and  taking  no  steps  in  the  interval 
to  compel  a  rate,  incurred  debts  and  liabilities  on  their  own 
personal  responsibility,  and  a  rate  to  re-imburse  them  is  il- 
legal and  void.    The  party  must,  therefore,  be  dismissed 
with  costs. 

Harding,  D.,  on  the  same  side. 

Addams,  D.,  in  reply.  All  that  was  determined  by  the  Rbplt. 
Judicial  Committee  in  Farlar  v.  Chesterton  was,  that  the 
facts  were  not  sufficient  to  justify  a  retrospective  rate.  If 
the  rate  is  bad  in  this  case,  why  did  not  the  Court  of 'Queen's 
Bench  so  decide,  when  a  prohibition  was  moved  for,  as  in  tlie 
Braintree  case?  [Pjbr Curiam. — In  the  Braintree  case,  the  Pjn  cua. 
judges  held  that,  in  point  of  fact,  it  was  no  church-rate  at  all, 
and  therefore  that  it  was  an  excess  of  jurisdiction  in  these 
courts  to  entertain  the  suit.  J  If  the  law  says  that  no  retro* 
spective  rate  whatever  could  be  a  good  and  valid  rate,  the  i 

Court  of  Queen's  Bench  ought  in  this  case,  for  the  same  rea- 
son, to  have  interfered  by  prohibition. 

Sir  H.  Jbnnrr. — ^In  this  case,  the  question  seems  to  be  Juogmbmt. 
confined  to  this  point :  whether  the  circumstances  are  such 
as  to  distinguish  it  from  that  of -Far^r  v.  Chesterton;  for  if 

*  Rex  f.  Chwrehtoardais  ofDurdey,  5  Ad.  and  Ellis,  10. 
VOL.  I.  C 
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ApAit  90.     the  circainstatice§  of  the  two  cases  are  idenlica]»  or  so  nearly 
.      QfM^  ^  ^^^  ^  ^  disdnguiahed,  I  apprdieiid  that  this  Court  is 
bound  by  the  decision  in  that  case  to  pronounce  against  the 
yalidity  of  the  rate. 

In  the  case  of  ChesltrUm  v.Farlar,  the  vestry  of  tlie  pariah 
of  Kensington,  with  a  full  knowledge  of  the  fects,  gnmted  a 
church-rate  to  liquidate  debts  incurred  in  former  years.  In 
this  case,  a  vestry  was  called  in  the  parish  of  Portsea,  in  Oc- 
tober, 1889,  to  make  a  rate  for  the  repairs  of  the  church  and 
exp^ises  incidental  to  the  office  of  churchwarden,  when  an 
amendment  was  moved  and  carried,  that  the  question  be  ad- 
journed till  the  first  Wednesday  in  October,  1834.  The 
On  refusal,  a  churchwardens,  on  this  refusal  (for  in  law  it  was  a  refusal), 

minoiitv  •         proceeded  by  their  own  authority,  and  that  of  the  minority 
in  the  vestry^  to  make  a  rate,  but  were  advised  that  they 

but  abandoned,  could  not  sue  for  it,  and  it  was  consequently  abandoned. 
Whether  this  advice  was  given  with  a  due  conaideration  of 
all  the  circumstances  of  the  case,  I  have  no  information ;  I 
have  only  the  fact  that  it  was  abandoned,  and  that  there  were 
no  proceedings  to  call  another  vestry  till  the  29th  October, 
1834,  when  the  same  persons  were  in  office  as  churchwar- 
dens. I  can  see  no  distinction  between  cases  where  the  same 
individuals  are  in  office  a  second  year»  and  where  they  are 
ditferent  individnals,  because  it  is  as  churchwardens  that 
tliey  sue»  and  as  diorchwardens  their  year  of  office  expired 
in  Easter  week :  it  seems  in  this  case  the  election  took  place 
on  the  0th  ApriU  In  point  of  fact,  these  gentlemen  were  re- 
elected and  re-sworn  into  the  office*  Now,  although  no 
vestry  was  called  to  make  a  rate  dll  October,  I  cannot  as- 
Chureb-war-  sume  that  there  was  any  degree  of  lachet  on  the  part  of  the 

l^ch^^  in  any  churohwardens  in  the  execution  of  their  duty  ;    for  it  is 
impossible  to  say  diat  they  must  not  have  time  to  look  about 

«  them>  to  consider  what  repairs  or  expenses  are  necessary, 

and  .to  be  prepared  with  estimates  to  lay  before  the  vestry. 
It  appears  that,  in  the  year  1833^  up  to  the  termination  of 
the  ecclesiastical  year  (if  I  may  so  call  it)  in  1834,  they  had 
incurred  debts,  and  at  the  vestry  held  on  the  89th  October, 
1834,  a  rate  was  made  for  £400,  including  £250  for  ex- 
penses incurred  in  the  former  year  (oH  whidi  a  statement 
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wa«  Uid  before  the  restry),  in  oonflequeiice  of  the  refusul  ef     Arviao. 
the  parisb  to  make  a  rate.     Now  I  cannot  say  that  there  10  ^^ — «««« 
such  a  strong  distinction  between  this  ease  and  that  of  Ches^  '  ^^^^' 

ieHan  v«  FarUir,  az  to  authorize  me  to  hold  this  to  be  a  rate 
which  I  can  support*  without  a  well-grounded  apprehension 
that,  if  I  were  to  pronounce  in  favour  of  its  validity,  my 
judgment  would  be  reversed  by  the  superior  court*  I  have 
every  disposition  to  give  proper  support  to  the  churchwar* 
dens,  who  were  placed  in  a  situation  of  great  hardship  and 
difficulty  by  the  refusal  of  the  rate  in  183S  ;  but,  unfortu* 
nately,  the  rate  being  refused,  and  no  rate  being  made  by  the 
minori^  of  the  vestry,  and  the  meeting  not  being  held  pursu- 
ant to  adjournment  on  the  first  Wednesday  in  October,  1834, 
and  not  till  the  ^i9th  of  that  month, — I  say,  with  every  desire  Case  govern- 
to  give  proper  support  to  the  churchwardens,  I  feel  that  the  edh^O^terton 
esse  of  Farlm-  v.  CkeHerUm  is  a  decision  which  must  govern 
this  Court  in  future  cases,  unless  there  are  circumstances  of 
dictinction,  and  I  do  not  think  that  there  are  circumstances  in 
this  case  to  distinguish  it  from  Farlar  v.  Chesterton.  I  must,  Rate  pro- 
therefore,  pronounce  against  the  rate,  and  dismiss  the  party,  nounced 

With  regard  to  costs,  it  is  usual,  where  churchwardens 
sue  on  a  valid  rate,  to  consider  them  entitled  to  their  costs, 
and  I  am  afraid«-*though  I  cannot  but  feel  the  hardship  of 
it— that  I  should  not  act  fairly  without  condemning  these      Church  war- 

charehwardens  in  the  costs.     I  am  sorry  for  it ;  it  is  a  case  ^V"^  condemn- 

^  '  .     ed  in  costs. 

of  extreme  hanlship  on  the  churchwardens ;  but  I  am  afraid 
I  cannot,  according  to  the  rules  of  these  Courts,  refuse  to  con- 
demn them  in  the  costs. 


I^igfl  Court  of  flnmtralt^* 

May  4. 

Thb  «*  Wkstmobbi^and." — Cause. — This  was  a  suit  by  Wages.  — 
three  mariners,  to  recover  their  wages,  which  were  withheld  What  is  the 
by  the  owners  on  the  ground  that  they  had  been  forfeited  by  [^^  since^^e 
desertion.  The  principal  facts,  upon  which  the  parties  were  stat  5&6  Will. 
agreed,  were  as  follows :— The  vessel  left  England  in  August,  ^aeei  wlth^ 
I839y  bound  on  a  voyage  thus  described  in  the  articles  *.  held  after  the 
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Mat  4w      *'  From  the  port  of  Lond<Mi  to  Swan  River,  WeBtem  Aus- 

>,r  r~fT   tralia ;  from  thence  to  any  port  or  place  in  the  Indian   or 

China  seas;  and  during  her  stay  and  trade  there,  until   her 

narinen     had  return  to  a  port  of  discharge  in  Great  Britain  or  the  Conti- 
been    commit-  -  t^  .       .  ,  ,  j  .      .« 

ted   to   prison  nent  of  Europe ;  m  either  case,  the  voyage  to  end  m  Oreat 

under  statute,  Britain,  and  the  cariro  delivered,  if  required :  the  voyaire 
pronounced  for.  ,     .        ®  ..     «,  .      ,        «  »C. 

— Penalties  of"^  ^^  exceed  three  years.       She  arrived  at  Swan  River 

Stotute.  in  January,    1840,  there  discharged  her  cargo,  and  there 

the  mariners  now  suing  were  hired,  signing  the  origpinal 
ship's  articles.     The  vessel  left  Swan  River  30th  April,  and 
after  visiting  Batavia,  the  vessel  went  to  the  island  of  Liom- 
bok,  and  in  June,   1840,  sailed  thence  with  a  cargo  home- 
ward-bound, and  reached  Cowes  on  the  S8th  October,  and 
on  the  SOth,  the  master,  after  communicating  with  the  own- 
ers, brought  a  North  Sea  pilot  on  board,  for  the  purpose  of 
ccmducting  the  ship  to  Holland,  and  there  unloading  the 
cargo.     It  was  his  intention  then  to  return  with  the  vessel 
to  a  port  of  Great  Britain.  The  mariners,  apprehending  that, 
by  the  terms  of  the  articles,  they  were  not  bound  to  proceed 
to  Holland,  required  the  master  to  give  them  their  discharge, 
which  he  refused.   Thereupon,  they  went  on  shore  early  the 
next  morning,  to  seek  advice,  and  whilst  so  occupied,  were 
taken  up,  carried  before  the  magistrates  sitting  at  Newport, 
and,  refusing  to  return  on  board  the  ship  and  do  their  duty, 
they  were,  by  the  authority  of  the  magistrates,  committed  to 
the  House  of  Correction,  there  to  be  kept  to  hard  labour  for 
thirty  days,  under  the  6th  sec.  of  5  and  6  Will.  4,  c.  19. 
Before  the  thirty  days  had  expired,  the  vessel  left  Cowes  for 
Rotterdam.    The  wages  sued  for  were  from  the  2nd  January 
to  tbe  SOth  October,  1840. 
Dec.    30.         The  admission  of  the  Summary  Petition  of  th  e  mariners 

Summaiy  PetU  ^^g  opposed,  on  the  ground  that  the  facts  pleaded  shewed 
that  there  had  been  an  absolute  desertion,  which,  under  the 
statute,  as  well  as  under  the  general  maritime  law,  inured  to 
a  total  forfeiture  of  the  wages. 

JuDOMKMT.  Dr.  Lushinoton. — There  is  not  enough,  on  the  face  of 

the  facts,  to  authorize  me  to  hold  that  there  has  been  an 
absolute  desertion ;  and  before  I  could  come  to  a  decision 
that  would  work  a  total  forfeiture  of  the  wages  of  the  ma- 
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riners,  I  must  have  proof  of  all  the  facts  on  which  the  deser-      Mat  4. 
tion  is  grounded.     I  do  not  hesitate  to  say  that,  if  the  men  ^  ZZIi«»f 
went  on  shore  merely  to  take  advice,  bon&Jidef  as  to  the  con- 
struction of  the  articles,  and  were  taken  up,  and  by  the  ^^^P?^^?? 
magistrates,  without  being  allowed  time  for  consideration,  to  uke  advice, 
committed  to  prison,  it  would  not  amount  to  a  forfeiture  of  >^  desertion, 
wages. 


An  Allegation,  on  the  part  of  the  owners,  responsive  to  January  21. 
the  Summary  Petition  of  the  mariners,  was  opposed.  It  con-  le^^n?^  * 
tradicted  some  statements  in  the  Petition,  and  pleaded  that 
the  master  went  to  Cowes  merely  to  receive  orders  from  his 
owners ;  that  the  seamen  knew  that  Cowes  was  not  a  port  of 
discharge  for  the  goods  of  which  the  cargo  consisted ;  that 
when  the  crew  were  dissatisfied  at  the  prospect  of  going  to 
Rotterdam,  the  master  produced  and  read  the  articles,  when 
some  of  the  men  declared  that  the  words  "  or  Continent  of 
Europe  **  were  not  in  the  original  articles ;  that  the  orders 
of  the  master  to  weigh  anchor  were  disobeyed;  that  the 
mariners,  after  going  on  shore,  remained  for  three  or  four 
hours  loitering  about  Cowes ;  that  when  brought  before  a  full 
bench  of  magistrates,  they  alleged  that  the  words  '*  or  Con- 
tinent of  Europe  "  were  not  in  the  original  articles ;  that  the 
magistrates  advised  the  men  to  return  on  board,  or  they 
would  subject  themselves  to  imprisonment  and  loss  of  wages; 
that  they  nevertheless  refused,  and  were  accordingly  com- 
mitted to  prison ;  that  the  master  was  obliged  to  hire  other 
men,  and  was  detained  at  Cowes  till  the  5th  November ; 
that  the  vessel  proceeded  to  Rotterdam,  and  arrived  in  Lon- 
don on  the  12th  December,  and  that  the  owners  had  in- 
curred an  additional  charge  of  £35  for  wages  by  the  conduct 
of  tile  mariners. 

It  was  contended  that  this  Allegation  was  no  answer  to  AaauMEirr. 
the  Petition,  and  that  the  case  of  the  **  George  Home  "*  was 
decisive  as  to  the  invalidity  of  the  articles.  .  In  that  case,  Articlesinvalid. 
which  was  on  an  agreement  to  go  **  from  London  to  Bata- 
via,  to  any  ports  and  places  in  the  East-India  seas  or  else- 
where^ and  until  her  final  arrival  at  any  port  or  ports  in 

•  1  Hagg.  A.R.  370. 
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Mat  4.       Europe/*  Lord  Stowell  held  that,  on  the  arrival  of  the  ship 

~2j   j   **  Cowes,  for  orders  (as  previously  agreed  on  between   the 

owners  and  master),  the  seamen  were  not  bound  to  proceed 

on  a  further  voyi^  to  Rotterdam ;  the  description  in  the 

mariners'  contract  not  satisfying  the  statute  (2  Geo.  2.  c  36). 

JuDoiCTBT.  Dn,  LuBHiNGTON. — ^Thcre  are  several  questions  in   this 

case  of  very  considerable  doubt  and  difficulty,  and  of  ibt 
greatest  importance.  1  am  for  the  first  time  to  put  a  con* 
struction  upon  the  5  and  6  WilL  4,  c.  19 ;  to  distingniafa  be- 
tween the  present  case  and  that  of  the  *'  Gwrgr  Hame^"  as 
fiir  as  regards  the  wording  of  the  artidesy  with  reference  to 
the  different  term;}  of  the  statute  2  Geo.  2,  and  the  preaent 
statute.  And  this  is  not  all ;  in  looking  to  this  statute,  1 
am  to  consider  whether  the  case  comes  within  the  6th  sec- 
tion, and  whether  the  parties  were  properly  committed  by 
the  magistrates  to  gaol.  It  is  said  that,  if  they  were  not 
properly  committed*  still  there  has  been  a  forfeiture  of 
Construction  wages ;  but  I  am  of  opinion^  that  the  6th  section  and  the  9th 

th  ^  tot  ^^  ^  action  cannot  both  apply  to  the  case,  and  legally  that  there 
cannot  be  imprisonment  and  forfeiture  of  wages  too.  It  is 
said,  the  mariners  have  their  remedy  by  an  action  at  law  ; 
but  I  must  recollect  who  the  parties  are,  and  that  the  pro- 
ceedings  were  at  the  instance  of  the  master,  who  was  the 
agent  of  the  owners,  and  I  am  by  nomeana  prepared  to  aay, 
that  the  owners  are  not  to  be  responsible  for  his  acts,  or  that 
this  Court,  exercising  an  equitaUe  jurisdiction  regarding 
wages,  is  at  liberty  to  leave  that  circumstance  out  of  its  con- 

Cur.  ado.  wit.  sideration.  The  course  I  shall  pursue  is  this :  to  take  tiil 
next  court  day  to  consider  whether,  with  justice  to  all  the 
parties,  I  can  dispose  of  the  case  on  the  admission  of  this 
Allegation ;  if  not,  I  shall  be  under  the  necessity  of  ad- 
mitting the  Allegation,  reserving  my  decision  until  all  the 
fiicts  are  in  proof  before  me. 


Allegatioa         Ultimately,  the  Court  admitted  the  Allegation  to  proof, 
admitted.  ,    ,  ^  x-        * 

ana  the  case  came  on  for  argument. 

March  24^  Addatm,  D.,  for  the  mariners.     The  interpretation  which 

the  mariners  would  put  upon  the  articles  in  this  ease^  and 

the  fair  interpretation,  is,  that  when  the  vessel  arrived  at  a 
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port  in  thk  coantry,  they  were  entitled  to  their  discharge*       Mat  4^ 
It  'WBS  never  explained  to  the  men  that  the  vessel  waa  to  w^J!!~t_,  ^ 
call  in  the  Channel  for  orders,  and  then  to  go  to  the  Conti- 
nent. Aecordinff  to  the  steward  (the  master  foeinff  on  shore),  ArticleBiiotex- 
^        L  f      .        i_       I-  1  J         1.    plained  to  the 

'when  the  men,  heanng  that  the  vessel  was  to  proceed  to  the  mariners. 

North  Sea,  were  preparing  to  go  ashore,  he  told  them  if  they 
did  so^  it  woald  be  an  act  of  desertion.    The  master  states 
that  he  obtained  a  warrant  and  apprehended  the  men.    This     Their  appre- 
was  an  illegal  act.     He  should  have  gone  to  Mr.  Day's  ^«°"^°  ''"«8«^- 
office,  where  they  were^    and  have  explained   the  matter. 
The  magistrates,  in  committing  these  raen>  did  an  illegal 
act,  under  a  misapprehension  of  the  statute,  and  the  master 
is  liable  to  an  action  for  false  imprisonment.  The  6th  section       Magistrates 
of  the  Act  gave  the  magistrates  no  jurisdiction  in  this  case,  "o  J«»^lction 
for  it  relates  to  desertion  before  the  commencement  of  the 
voyage.    The  other  cases  of  desertion  are  provided  for  by 
other  sections,  and  the  Act  defines  what  desertion  is,  and  re- 
quires certain  formalities.     But  there  cannot  be  two  penal* 
ties — imprisonment  with  hard  labour,  and  forfeiture  of  wages 
toob     When  the  common  law  and  the  statute  law  differ,  the 
common  law  gives  place  to  the  statute. 

Robiruony  D.,  on  the  same  side.     The  articles  must  be     The  articles 

constmed  according  to  the  statute,  which  purports  to  do™"^',''®  ^®°- 
•  1-1  ..         i.1^  1^.     ^1     strued  accord- 

away  with  the  uncertamties  of  the  former  law.    Cited  the  ing  to  the  stat. 

••  George  Home." 

Haggard,  D.,  for  the  owners.    The  question  is,  whether 

the  imprisanaaent  awarded  by  the  magistrates  deprives  the 

owners  of  the  pecuniary  forfeiture.    The  articles  have  been 

properly  framed  under  the  Act.     The  case  of  the  "  George     The** George 

Home"  is  not  applicable;  articles  were  then  drawn  up  ^ ^JJ^  "'*'*P^*' 

the  discretion  of  parties,  in  no  prescribed  form.     Cowes  is 

known  to  be  no  port  of  discharge,  but  a  place  of  call  for 

orders.    The  magistrates  entered  fully  into  the  case,  and  the 

clerk  states  that  the  articles  were  explained  to  the  men,  as     Articles  ex. 

well  as  the  consequences  of  disobedience  :  but  all  in  vain.  P^^^  ^^  ^^^ 

*  men. 

There  has  been  on  the  part  of  the  men  a  very  gross  breach 
of  their  contract,  and  the  question  is,  whether  they  have  not 
thereby  forfeited  thdr  wage,  under  the  genend  ii»riUme 
law.    The  statute  does  not  deprive  the  Court  of  the  jurisdic-     Statute  does 
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Mat  4w       tion  it  possessed,  and  still  possesses,  independent  of  the  sta* 

Wt^Amd,  ^"^®  ^'''    ^*^^^*  ^  Shipping  (Shea's  Ed.)     The  *•  Baltic 

Merchant,"*    The  men  are  punishable  under  the  statute, 

Court*]^originS  *"^  ^®  question  is,  whether  the  owners  have  not  a  remedy 

jurisdiction,      of  a  civil  kind  for  the  inconvenience  and  expense  they  have 

titl^rio "  dvil  •"^^"'^^  through  the  violation  of  the  contract.    The  statute 

remedy.  has  undergone  a  construction  in  the  Court  of  Exchequer,  in 

McDonald  v.  JopUng.f  where  it  was  held  that  a  seaman, 

quitting  the  vessel  at  her  port  of  delivery,  incurs  a  partial 

forfeiture  of  wages  under  sec.  7.     Here  the  port  was  not 

that  of  delivery. 

Nicholl,  D.,  on  the  same  side.    I  cannot  understand  how 

the  mariners  can  prosecute  their  claim  under  an  agreement 

which  they  say  is  not  binding  upon  them.    If  they  set  it  up 

as  the  foundation  of  their  suit,  it  must  be  binding.  An  aban- 

Abandonment  donment  of  the  vessel  before  the  cargo  is  discharged  is  a  de» 

chftrve  Vf  a^l  *®'^®"»  ^^^  inured  to  a  forfeiture  of  wages  under  the  old 
go,  a  desertion,  law.  The  conduct  of  the  men  was  an  abandonment,  and  their 
wages  are  forfeited. 
May  4.  Dr.  Lushingtok. — The   first  question  is,  whether  the 

UDOMENT.  mariners  were  bound  by  the  articles  to  proceed  from  Cowes 
to  Holland  ?  If  they  were  not  bound,  then,  of  course,  there 
could  have  beeto  no  forfeiture  of  wages.  But,  assuming  that 
the  owners  are  right  in  their  construction  of  the  articles,  and 
the  mariners  were  thereby  bound  to  proceed  with  the  vessel 
to  the  Continent,  the  Court  will  then  have  to  determine  whe- 
ther all  the  facts  amount  to  a  desertion.  I  think  it  expe- 
dient to  consider  the  latter  question  first ;  but  it  is  not  my 
intention  to  avoid  giving  an  opinion  on  either  of  the  great 
points  raised  in  this  case,  because  I  think  it  will  be  material 
to  the  interests  of  all  who  shall  be  concerned  on  similar  oc* 
casions,  to  know  what  the  opinions  of  the  Court  are. 

On  the  part  of  the  owners,  it  is  said  that  the  facts  consti- 
tute a  desertion  by  the  ordinary  maritime  law,  which  law  is 
not,  as  it  is  argued  on  behalf  of  the  owners,  altered  or  re» 
pealed  by  the  statute  of  the  5th  and  6th  WilL  4,  c.  19.     I 
Ko  desertion  do  not  find  it  averred  that  there  has  been  a  desertion  under 
under  stat.        ^^  statute ;  indeed,  in  the  course  of  the  argument,  it  was 

*  £d\v.  Rep.  86.  t  4  Mees.  and  Wels.  293. 
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expressly  disclaimed  by  the  Counsel  for  the  owners  that  they       Mat  <!. 

sought  to  establish  a  desertion  according  to  the  temis  and        

exigency  of  the  statute ;  and  had  it  been  attempted^  the  pro- 
position could  not  have  been  contended  for  with  any  effect. 
I  incline^  however,  to  the  argument  of  the  Counsel  for  the 
owners,  that  this  statute  does  not  exclude  the  ancient  mari-  Stat,  does  not 
time  law,  and  that  it  is  my  duty  to  examine  the  fiicts,  with  a  «c»ude  ancient 
view  to  ascertain  whether  they  amount  to  a  desertion,  ac- 
cording to  the  ancient  principles  which  constituted  the  law 
of  this  Cpurt,  before  that  or  any  other  statute  was  enacted. 

I  do  not  find  from  any  of  the  books  I  have  consultedi  that 
there  has  been  any  common  law  definition  of  what  desertion  No  definition 
is,  and,  perhaps,  it  would  be  exceedingly  difficult  to  state  with  ^  **  desertion." 
precision  any  definition  of  that  offence,  which  would  com- 
prise all  the  various  circumstances  under  which  it  might 
have  been  committed.  The  statute  does  attempt  a  definition, 
80  far  as  relates  to  that  offence  committed  under  it^  for  it 
states  that  ^'absence  from  the  ship,  for  the  space  of  twenty* 
four  hours  immediately  preceding  the  sailing  of  the  ship, 
without  permission  from  the  master,  or  for  any  period,  how* 
ever  short,  under  circumstances  plainly  shewing  an  intention 
not  to  return,  shall  be  deemed  an  absolute  desertion."  In 
the  course  of  the  argument,  the  Counsel  for  the  mariners 
urged  upon  the  Court,  that  these  words  of  necessity  nega- 
tived any  other  species  of  desertion ;  that,  in  fact,  they  .com* 
prised  all  the  desertion  which  the  law  intended  to  contem- 
plate, and  necessarily  excluded  from  my  consideration  any 
circumstances,  constituting  a  desertion,  other  than  those 
stated  in  the  9th  section.  Although  I  am  ready  to  admit 
that  this  argument  is  not  without  its  weight,  yet,  upon  the 
best  view  I  can  take  of  the  question,  I  am  of  opinion  that 
the  statute,  in  order  to  work  that  effect,  must  have  gone 
farther,  and  excluded  the  operation  of  those  principles,  and 
of  that  law,  which  formerly  governed  these  cases.  The  dr* 
<:umstances  I  have  recited  as  constituting  desertion,  under 
the  statute,  in  the  latter  part  of  the  9th  clause,  would  seem 
to  include  almost  every  possible  case :  "  an  absence  for  any 
period,  however  short,  under  circumstances  plainly  shewing 
an  intention  not  to  return."    But  I  do  not  think  it  requisite 

VOL.  I.  D 
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Mat  4.  to  enter  into  a  nice  disquisition  whether  or  not  other  and 
r~.  .  different  circumstances  might  not  be  supposed  capable  of 
taking  place  in  the  various  and  extraordinary  contingencies 
necessarily  occurring  in  the  performance  of  the  duty  of  ma- 
riners in  distant  places.  I  shall  not,  therefore,  attempt  any 
definition  of  desertion  generally,  or  of  what  was  intended  to 
be  excluded  by  the  statute  ;  but  content  myself  with  sayingt 
It  must  in-  that  to  eonstitute  desertion,  in  such  a  case,  there  must  be  a 

elude  a  com-  complete  abandonment  of  duty  without  justification,    and 

plete  abandun-  *^  ... 

merit,  without  such  abandonment  must  be  by  quitting  the  ship.     I  must 

jiistification.  „^^  proceed,  step  by  step,  in  order  to  see  whether  there 
has  been  in  this  case  any  such  complete  abandonment  of  duty 
without  justification. 

At  the  time  when  the  crew  were  informed  of  the  intention 
to  take  the  ship  to  Holland,  it  is  alleged  that  they  declined 
to  perform  their  duty,  in  pumping  and  in  other  matters  re- 
quiring their  exertion  as  sailors.    Assuming  the  fact  to  be  so, 
such  oonduct  would  be  insubordination^  but  it  could  not  be 
Dietipction  desertion ;  and  it  is  most  desirable  dearly  to  bear  in  mind 
lo^atioir'a^  the  distinction  between  the  two  offences.  The  utmost  which 
4e8ertioo.         could  be  said  of  it  is  this,  that  it  may  be  a  fact  explanatory 
of  the  subsequent  conduct  of  the  mariners,  and  assuredly, 
whether  they  were  right  or  wrong  as  to  other  matters,  they 
were  not  obedient  to  their  duty  that  night,  and  that  was  mis- 
conduct on  their  part.    The  next  morning,  the  crew,  having 
previously  sent  to  consult  Mr.  Day,  of  Cowes,  and  having 
received  a  letter  from  him,  went  on  shore,  without  leave, 
to  advise  widi  that  gentleman  as  to  the  effect  of  the  articles. 
Going      on  I  am  of  opinion  that  this  step,  so  taken  by  the  crew,  cannot 

chore   without  jj^  deemed  a  desertion :  for  whatever  may  be  the  legal  effect 

leave,toadviB6,  .  t^  o 

no  desertion,     of  these  articles,  I  entertain  a  most  decided  conviction  that 

there  is  quite  a  sufficient  degree  of  obscurity  in  them  to  jus- 
tify the  seamen  in  endeavouring  to  obtain  information  as  to 
the  extent  of  the  obligation  into  which  they  had  entered. 

Releasing  them,  therefore,  from  all  responsibility  on  ac- 
count of  this  incipient  step  taken  by  them,  the  next  thing 
is  the  arrest  of  the  men  at  the  instance  of  the  master.  The 
men  went  on  shore  between  eight  and  nine  in  the  morning ; 
the  master  applied  for  a  warrant  as  soon  as  he  heard  of  their 
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quitting  the  ship»  and  then  they  were  arrested  ae  soon  as      Mat  4b 

the  constable  could  meet  with  them ;  and  most  of  them  were  ifVgZ~LL^ 

either  at  the  house  of  Mr.  Day,  or  in  the  immediate  vicinity 

(with  the  exception  of  one  individual)!  and  they  were  con* 

veyed  before  the  magistrates  sitting  in  petty  sessions  at 

Newport.    Now,  up  to  this  time,  it  is  impossible  to  say  that 

the  men  contemplated  desertion.    Time  might  have  affixed     No  desertion 

that  character  to  the  conduct  of  the  men ;  but,  according  to  Jjg^*"®  ^  *'" 

the  definition  in  the  Act,  there  is  not  enough  plainly  to 

shew  that  it  was  not  the  intention  of  the  sailors  to  return  to 

the  ship.     Common  justice  requires  that  a  reasonable  time 

should  elapse  for  the  men  to  consider  their  situation  under 

such  circumstances,  before  the  character  of  desertion  could 

be  fixed  on  them* 

The  magistrates  were  of  opinion  that  the  articles  bound 
the  crew  to  proceed  to  Holland,  and  declared  their  judg^ 
ment  to  that  effect,  telling  them,  also,  that,  by  refusing  to 
return,  they  rendered  themselves  liable  to  imprisonment  and 
forfeiture  of  wages.  The  men  persisted  in  following  the 
advice  they  had  received,  which  was  of  a  contrary  character* 
and  the  magistrates  committed  them  to  prison  and  hard  la« 
bour  for  thirty  days. 

It  has  been  said»  that  I  cannot  inquire  into  the  legality  of 
this  order;  or  afford  redress  if  it  be  illegaL  It  is  quite  true 
that  this  Court  cannot  give  damages  for  false  imprisonment; 
but  so  far  as  the  imprisonment  bears  on  the  question  of  de- 
sertion»  I  think  that  I  can  and  ought  to  inquire  into  it.  I  Magistrates 
am  of  opinion  that  the  magistrates,  in  proceeding  under  the  '"i^'^n Jq„der 
6th  section  of  this  statute,  were  in  error,  an  error  for  which  §a. 
the  obscurity  of  the  statute,  perhaps,  may  furnish  some  apo* 
logy;  but  I  must  look  at  the  result  of  that  error:  I  say 
with  confidence  it  is  an  error,  not  merely  from  the  perusal 
of  the  6th  section,  but  for  this  reason  ;  that  even  the  Coun- 
sel for  the  owners  did  not  venture  to  maintain  that  the  ma- 
gistrates had  not  miscarried  ia  their  judgment  upon  this 
point.  Now,  then>  what  was  the  result  of  this  error  ?  That 
the  seamen  were  threatened  with  illegal  punishment,  were 
imprisoned  when  they  ought  to  have  been  at  large,  and  suf- 
fered a  confinement  which  the  law  does  not  sanctiooi 


20  ADMIRALTY  COURT.  [East.T. 

Mat  4.  It  appears  to  me,  that  the  threat  of  illegal  imprisonment, 

__  .    .   however  innocently  held  out,  even  to  enforce  a  lawful  obli- 

gation, is  not  altogether  an  unimportant  ingredient  in  tbis 
case;  but  the  circumstance  which  weighs  most  deeply  on 
my  mind  is  this,  that  by  the  imprisonment,  that  which  ex- 
isted at  the  moment,  principally,  though  not  wholly,  in 
declaration  and  determination,  and  which  was  not  a  consum- 
iBy  illegal  im.  mated  desertion,  was  by  such  imprisonment  rendered  abao- 
cus^^^nUmtix  ^"'®  *"^  Complete ;  that  the  locus  paniientiiB  was  taken  away 
denied.  by  the  bodily  arrest  and  illegal  imprisonment     Had  neither 

threats  been  used,  nor  imprisonment  been  inflicted,  it  is  not 
impossible  (and  the  seamen  are  entitled  to  the  benefit  of  the 
supposition)  that  they  might  have  returned  to  their  duty  on 
board  the  ship ;  and  when  I  consider  that  this  error,  though 
an  innocent  one,  was  occasioned  by  the  act  of  the  master, 
or  agent  of  the  owners,  I  think  the  seamen  are  entitled  to 
the  benefit  arising  from  it. 
On  the  own-      On  the  whole,  I  am  of  opinion,  assuming  the  constructian 

erg*    construe-  p^^  ^y  ^y^^  owners  on  these  articles  to  be  correct,  that  there 

tion  of  the  arti-  T        "^   ,  ,  .  .       , 

cles,  no  deser-  has  not  been  a  desertion,  either  under  the  statute,  or  by  the 

tion.  ordinary  maritime  law,  if  such  law  is  not  affected  by  the 

statute. 

As  I  have  proceeded  hitherto  on  the  assumption  that  the 
articles  legally  bound  the  seamen  to  proceed  to  Rotterdam, 
and  have  come  to  the  conclusion  that,  even  in  that  point  of 
view,  there  has  been  no  desertion,  1  might,  perhaps,  have 
been  justified  in  abstaining  from  further  observation ;  but  I 
think  I  ought  not  to  shrink  from  declaring  my  opinion  as 

The  articles,     to  the  construction  of  these  articles,  though  1  feel  the  ques- 
tion is  not  wholly  divested  of  difficulty. 

First,  let  me  consider  whether  there  has  been  any  autho- 
rity cited  in  any  degree  applicable  to  the  present  case ;  then, 
how  far  the  circumstances  of  any  cases  cited,  and  the  pre> 
sent  case,  may  correspond  or  differ ;  and  also,  whether  the 
law,  since  the  occurrence  of  any  precedent,  has  been  altered, 
so  as  to  render  any  previous  decision  no  safe  guide  in  the 
present  case. 
Case  of  the      The  case  referred  to  is  that  of  the  **  George  Hmne^  de- 

*  George  HomtT  ^^^  y^^  j^^^^  Stowell.    It  is  not  necessary  to  consider  the 
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whole  of  the  articles  in  that  case.    The  decision  went  upon       Mat  4. 
the  description  of  the  port  of  delivery,  which  was  in  these  ^^j^jj^^j^„^ 
words:  '*  Until  her  final  arrival  at  any  port  or  ports  in  Eu- 
rope."   The  articles  in  the  present  case  run  thus,  **  Until  her 
return  to  a  port  in  Great  Britain  or  the  Continent  of  Europe.** 
Now^  if  the  law  remained  the  Bame,  and  there  was  nothing 
else  more  definite  or  explanatory  in  the  articles^  I  am  at  a  applicabte     to 
loss  to  understand  how  any  distinction  could  be  taken  be«  ^^^*  ^^^^ ' 
tween  the  cases.    The  whole  reasoning  of  Lord  Stowell 
applies  with  equal  stringency  to  the  one  case  as  to  the  other* 
To  use  his  own  words :  *'  The  articles^  with  reference  to  the 
homeward  voyage,  would  apply  with  equal  truth  to  Corfu 
and  to  Archangel ;"  and  most  applicable  is  his  observa- 
tion, that  ''tlie  contract  ought  to  have  stated  that  the  ship 
was  to  call  at  Cowes  for  orders  for  the  delivery  of  the  cargo 
in  England,  Holland,  or  any  other  ports  of  the  North  Seas." 
I  have  stated,  I  believe,  if  not  the  precise  words,  yet  the 
whole  substance,  of  what  fell  from  the  learned  judge  upon 
that  occasion ;  and  I  think  it  right  to  say,  that  I  do  most 
heartily  concur  both  in  the  reasons  assigned  by  him,  and  in 
the  conclusion  at  which  he  arrives ;  and  assuredly,  unless 
I  discover  a  clear  distinction,  arising  from  a  difference  of 
circumstances,  I  should  not  have  the  inclination,  I  might 
also  say  the  presumption,  to  deviate  from  that  high  autho- 
rity.   There  is  no  part  of  the  judicial  example  set  by  that 
great  judge  to  which  I  am  more  anxious  to  adhere,  than  that 
wise  discretion  wherewith  he  administered  justice  in  equity 
in  all  cases  where  the  claims  of  British  mariners  came  under 
his  cognisance. 

It  has  been  suggested  that,  in  the  present  case,  the  arti- 
cles are  essentially  distinguished  from  those  to  which  the 
seamen  subscribed  in  the  ^  George  Heme,'*  and  for  this  rea- 
son ;  that  the  Yoyage  was  limited  to  three  years  in  the  arti- 
cles entered  into  in  the  **  WeHmarelat^  whereas  there  was 
no  limitation  in  the  ^'  George  Home.'  But  1  cannot  view 
that  limitation  in  the  light  in  which  it  has  been  represented. 
That  limitation  appears  to  me  in  no  degree  to  apply  to  the 
4[uestion  at  issue,  which  is,  not  how.  long  the  saalcMrs  might 
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Mat  4.      justly  be  detained  in  the  service,  but  in  what  part  of  the 

wljZ^jLmT  ^orld  the  service  was  to  be  performed. 

Finally,  I  have  to  consider  the  effect  of  the  statute  which 

subject  to  the  has  passed  since  the  decision  in  the  case  of  the  '*  Georgt 

wbwquOTtiJf^  ^^^"  "^^  difference  between  the  two  statutes  is,  that  by 
the  former,  that  of  George  2,  it  was  necessary  to  state  in 
the  articles  the  voyage  on  which  the  seamen  were  to  pio- 
ceed.  By  the  recent  statute,  the  word  *'  voyage  "  baa  un- 
dergone this  alteration,  that,  in  lieu  of  it,  "  the  nature  of  the 
voyage  "  has  been  substituted.  Now  I  must  presume  that 
this  was  done  advisedly,  and  I  must  give  a  rational  coo- 
Btruction,  in  conformity  to  the  import  of  that  alteratioD; 

which  relaxes  and  I  must  consider  these  words  as  relaxing  the  strictness  of 
onner.  ^^  obligation  before  imposed.  But  the  question  is,  to  what 
extent  ?  In  my  opinion,  to  such  an  extent  as  may  accord 
with  the  reasonable  convenience  of  trade,  and,  at  the  same 
time,  afford  the  mariner  as  much  certainty  as  to  the  import 
of  the  contract  as  is  consistent  with  that  convenience.  There 
is  no  other  standard,  in  my  judgment,  by  which  I  can  try 
the  true  meaning  of  this  statute.  On  the  one  hand,  I  am 
bound  to  consult  the  interests  of  the  mercantile  world ;  oo 
the  other,  to  give  the  mariner  such  protection  as  is  conaistent 
with  a  due  regard  to  those  interests.  Now,  are  these  artidei 
as  explicit  as  the  convenience  of  trade  will  allow  ?  I  am  of 
Articles  not  opinion  they  are  not.    I  think  that  nothing  could  have  bees 

pUd?^"'^^  **"  easier  than  to  have  specified,  in  dear  and  intelligible  lan- 
guage, all  that  the  owners  could  have  desired  to  convey. 
Lord  Stowell  has,  in  the  case  which  I  have  dted,  ezplaiued 
how  these  objects  might  have  been  effected ;.  but  even  had 
ulterior  objects  been  entertained,  how  easy  it  would  have 
been  to  express  them  so  that  there  could  have  been 
no  misunderstanding — ^to  have  said,  ^' First  to  call  $1 
Great  Britain  for  orders;  if  thought  necessary,  to  proceed  to 
a  port  of  discharge  in  Great  Britain  or  the  north  of  Europe ;" 
or,  if  it  had  been  necessary,  *'  the  south  of  Europe  V  The 
words  <'  nature  of  the  voyage  "  must  have  such  a  rational 
construction  as  to  ensure  the  main  purpose  for  which  they 
.were  inserted>  namely,  to  give  information^   Terms  audi  as 
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these  giv6  the  mariner  no  information^  no  instruction  whe-  Mat  4. 
ther  he  waa  to  winter  in  the  frozen  regions  of  the  norths  or  w^IZV^ 
to  perform  easy  service  in  the  mild  climate  of  Naples ;  whe- 
ther he  was  to  go  to  Russia,  the  Baltic^  or  the  Mediteira* 
nean ;  or  whether  he  was  to  remain  at  home*  I  am  yet  to 
learn  that  such  comprehensive  ambiguity  is  necessary  for  the 
purposes  of  tradCf  and  if  it  is  not  necessary,  it  cannot  be 
said  that  a  just  construction  of  this  statute  would  impose 
any  such  service  on  the  seamen.  I  am  not  disposed  to  nar- 
row its  interpretation  in  cases  where  the  exigencies  of  com- 
merce cal]  for  an  extended  latitude  of  construction;  but  I 
am  inclined  to  say,  that  this  statute  does  not  warrant  an  ar- 
bitrary and  unnecessary  extension  of  terms,  not  required  for 
tile  interests  of  the  owners,  and  so  vague  and  indefinite  as 
to  deprive  the  mariner  of  all  the  benefit  intended  for  him 
ifvhen  the  Legislature  ordained  that  such  information  should 
be  conveyed  to  him  of  the  extent  of  the  operations  in  which 
he  was  about  to  engage.  For  these  reasons,  I  am  of  opinion 
that  the  statute  does  not  confer  on  these  articles  that  validity 
which  they  certainly  would  not  have  possessed  if  they  had 
been  framed  before  the  period  when  the  statute  was  passed,  and  not  Tilid. 
and  when  the  authority  of  Lord  Stowell,  in  the  case  I  have 
cited,  stood  perfectly  and  altogether  untouched. 

Upon  both  grounds,  therefore,  it  is  my  duty  to  pronounce  Jndgmentfor 
my  judgment  in  favour  of  the  mariners,  and,  of  course,  I  ^  mannen, 
must  decree  costs  as  against  the  owners ;  and  I  cannot  but 
lament  that,  seeing  these  persons — ^though  I  am  ready  to 
admit,  very  innocently  on  the  part  of  the, master  and  the 
magistrates— have  suffered  an  unjust  and  illegal  imprison- 
ment, it  has  been  deemed  necessary  to  carry  on  the  contro- 
versy in  this  Court  for  the  purpose  also  of  preventing  them 
from  receiving  their  wages. 


May  7. 


Morgan,  my  his  Guardian,   9.  Morgan.  —  Cause. —     Divoree^by 

This  was  a  suit  by  Mr.  Herbert  Morgan,  a  minor  (proceed-  reason  of  adui- 

teiy.— The  fii« 
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.  Mat  7.  ing  by  his  father,  and  guardian  lawfully  appointed),  ag^na: 
Morim  V  ^^i**^^  Morgan,  his  wife,  by  reason  of  adultery  by  her 
Morgan,  committed.  Mr.  Herbert  Morgan  was  bom  17th  May,  1820. 
ther  of  a  minor  and  was  now  a  comet  in  the  15th  Hussars,  stationed  at  Ban- 
SndSn^  galore,  in  the  East^Indies.  The  Libel,  which  was  admitted 
curator  ad  Utem,  without  opposition,  pleaded  that  the  marriage  took  place  at 
^xy®^  wXl  ^■^®^°'^'  on  the  24th  April.  1887,  and  that,  at  the  time, 
desertion  by  the  the  husband  was  sixteen  and  under  seventeen,  and  the  irife 

tr^'sentCTce^^®"*^^*^"**"^'*?'^*^*'  ^^*^  ^®  husband  was  at  school 
egainst  the  with  the  Rev.  Dr.  Repton,  at  Ealing,  and  that  the  wife'i 
^'^^^'  mother  kept  the  post-office  there ;  that,  immediately  on  the 

discovery  of  the  marriage,  Mr.  Morgan  was  removed  by  hii 
father  from  Dr.  Repton's  house,  and  in  June,  1837,  was 
sent  to  the  Continent,  where  he  remained  till  October,  1839, 
when  he  obtained  a  commission  in  the  15th  Hussars,  and 
proceeded  to  India,  and  that,  by  reason  of  the  premises,  there 
had  been  no  cohabitation  between  the  parties  aa  husband 
and  wife,  and  only  stolen  interviews  ;  that,  previous  to  the 
autumn  of  1839,  Mrs.  Morgan  resided  with  her  mother  at 
Ealing;  since  which  time,  the  had  carried  on  an  adulteroos 
intercourse  with,  a  person  named  Alexander  Thorn,  and 
that,  in  1840,  she  was  delivered  of  a  child.  A  proxy,  under 
the  hand  and  seal  of  Mr.  Herbert  Morgan,  appointing  his 
father  his  guardian^  was  executed  at  Bangalore.  No  Plea 
had  been  ofiered  on  the  part  of  the  wife. 
March  a  Haggard,  D.,  for  the  wife,  objected,  in  the  first  instance, 

to  the  proxy  authorizing  the  proceeding,  the  invalidity  of 
which  would  ni^lify  the  evidence  taken  in  the  cause.  The 
suit  commenced  by  an  affidavit  from  Mr.  Morgan,  soi., 
stating  the  minority  and  absence  of  his  son,  and  the  Court 
allowed  him  to  take  out  a  Citation  against  the  wife,^  bat 
coupled  that  permission  with  a  certain  condition,  that,  be- 
fore sentence,  a  proxy  should  be  produced  from  the  hus- 
band, appointing  his  father  guardian,  and  ratifying  and 
confirming  his  acts.  The  application  was,  therefore,  granted 
conditionally,  in  order  that  the  Citation  might  issue  and 
evidence  be  taken  de  bene  esse,  subject  to  the  son's  adoption, 
ratification,  and  confirmation  of  his  father's  acts.    The  in- 

*  See  9  M^nihlyLaw  Mag„  126* 


Abgumbnt. 
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Btruments  before  the  Courts  giving  the  fctther  a  persona      Mat  7. 

standi  to  have  a  gentence  pronounced  against  the  son's  wife^         

are,  a  proxy  of  election  from  the  son,  dated  1st  September,  Morgan,^ 
1840,  and  a  proxy  from  the  father  of  acceptance  of  the 
guardianship,  dated  18th  November,  at  which  time  all  the 
important*witne88es  had  been  examined.  The  former  recites 
the  marriage,  the  adultery,  the  minority  of  the  husband, 
and  the  election  of  the  father  to  be  curator  or  guardian, 
more  especially  for  the  purpose  of  dting  the  wife  in  a  cer- 
tain cause  of  divorce  or  separation,  and  of  carrying  on  the 
said  cause  (that  is,  of  citing  the  wife),  on  the  party's  be- 
half, and  authorizes  him  to  appoint  a  proctor,  and  promises 
to  ratify  and  confirm  the  proctor's  acts.  But  it  is  not  retro- 
spective ;  there  is  no  recognition  of  what  had  been  done* 
The  proceedings,  therefore,  have  been  without  authority.  Proceedings 

Prati,  D.,  on  the  same  side.     The  authority  of  the  proxy  ""^^1^^**^ '"} 
is  strictly  confined  within  the  limits  of  it,  and  therefore  proxy, 
merely  authorises  the  citing  of  the  wife  to  answer. 

Sir  J.  DodsoHy  Q.  A.,  for  the  husband.  The  party  in  this 
case  is  not  an  infant,  but  a  minor ;  the  proper  course  in 
such  a  case  is,  that  the  guardian  should  be  elected  by  the 
minor,  and  confirmed  by  (he  Court.  The  reason  why  the 
Court  appoihts  a  guardian,  in  the  case  of  an  infant  or  a 
lunatic,  is  their  inability  to  elect,  and  if  we  shew  that  the 
minor  was,  by  reason  of  absence,  unable  to  elect,  at  the 
time  of  proceeding,  the  Court  will  appoint  a  guardian. 
When  the  proxy  of  election  was  sent  out  to  the  East- Indies, 
the  suit  bad  not  commenced ;  the  father  bad  not  been  ap- 
pointed guardian  by  the  Court.     The  proxy  is  not  only  for     Proxy  is  for 


M    '-      -     ^—  »» 


instituting  but  for  **  carrying  on  "  the  suit,  and  this  appoint-  «"Tying  on 
ment  took  place  before  the  witnesses  were  examined.  An 
action  for  damages  has  been  brought  in  a  court  of  law 
against  Mr.  Thorn  by  the  father,  as  guardian  of  the  hus- 
band^ and  though  an  objection  was  raised  by  the  Counsel 
for  the  defence,  the  Court  of  Exchequer  held  that  the  action 
was  rightly  brought  by  the  father  as  guardian  of  his  son. 
There  has  been  no  appearance  under  protest  on  the  part  of  No  appear- 
the  wife,  who  sustains  no  injury;  the  witnesses  are  cross- *'*^**^°***^''P"'" 
examined  <m  her  part,  and  afler  publication  was  prayed  by 

VOL.  I.  £ 
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Mat  7. 

Morgan  v. 
MorgoM, 


JODGMSNT. 


The  proceed* 
ingB  two-fold. 


Proxy  notre« 
trospecUve. 


Mr.  Morgan,  she  asserted  an  Allegation,  but  gave  none. 
My  argument  is,  that  the  Court  appointed  the  father  ^uar- 
diaui  and  that  the  appointment  has  been  confirmed  by  the 
election  of  the  son  and  the  subsequent  acceptance  bj  the 
father. 

Addams,  D.,  on  the  same  side. 

Dr.  Lushington.  »-I  see  no  reason  to  repent  the  course 
I  pursued  in  this  case.  I  apprehend  that,  on  the  facts 
stated  in  the  affidavit— that  the  son  was  a  minor,  and  resi- 
dent in  the  East-Indies,  the  father  residing  in  England,  and 
that  the  wife  was  supposed  to  have  committed  adultery — it 
was  the  duty  of  the  Court  to  interfere  and  prevent  a  failure 
of  justice ;  for  if  the  Court  had  declined  to  do  so,  it  might 
have  been  (assuming  the  charge  to  be  well  founded)  that 
the  whole  of  the  evidence  would  be  lost,  or  difficult  to  be 
procured,  before  the  husband  could  have  duly  authorised 
the  commencement  of  proceedings.  My  impression,  there- 
fore, was,  that  justice  required  me  to  authorize  the  com- 
mencement of  proceedings ;  but,  at  the  same  time^  ivhat  I 
wished  to  do  was,  to  prevent  the  party  from  being  preju- 
diced by  his  absence  in  the  East-Indies,  and  from  being 
concluded  by  any  acts  of  his  father  during  his  absence.  I» 
therefore,  expressly  stated  that  I  should  require  from  the 
son,  before  I  gave  my  final  judgment,  a  confirmation  of  die 
proceedings  instituted  under  the  direction  of  his  father. 

These  proceedings  may  be  divided  into  two  parts;  namely, 
the  proceedings  had  immediately  in  consequence  of  the  fii- 
ther's  instituting  the  suit,  without  the  knowledge  of  the  son, 
and  those  which  the  father  afterwards  carried  on  in  virtue  of 
the  proxy  executed  by  the  son  in  the  East-Indies.  With  re- 
gard to  the  first,  it  is  said,  that  they  do  require  the  confir- 
mation and  approval  of  the  son  ;  with  respect  to  the  second 
proceedings,  carried  on  by  virtue  of  the  proxy  executed  by 
the  son,  appointing  his  father  guardian,  that  they  do  not  re- 
quire any  further  confirmation*  *The  objection  is,  that  the 
proxy  is  not  a  sufficient  compliance  with  what  the  Court  re* 
quired,  namely,  a  confirmation  by  the  son  of  all  the  pro- 
ceedings. 

The  proxy  is  not,  it  is  true,  retrospective;  but  it  is  a 
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proxy  executed,  to  all  intents  and  purpose8»  with  the  view       Mat  7v 
of  the  father's  obtaining  a  divorce  for  the  son  by  reason  of     _ 
his  wife's  adultery^  and  it  is  very  clear,  in  my  judgment^      MorgaiL  * 
that  it  goes  indirectly  to  confirm  every  thing  previously 
done.     In  strictness,  I  have  no  hesitation  in  saying,  that  the  '  Should  have 
proxy  ought  to  have  set  forth  the  institution  of  the  suit  by  ^^^"^^^^ 
the  fadier,  stating  what  the  Court  had  directed,  and  have 
gone  on  to  confirm  all  that  had  been  done  and  should  have 
been  done  by  the  father  under  the  direction  of  the  Court. 
But  the  question  now  raised  is,  whether,  evidence  having 
been  taken  on  this  proxy,  it  is  or  is  not  a  sufficient  consent  to 
authorize  the  Court  to  hear  the  cause.    I  recollect,  in  Fraser    LordStowell. 
y.  Fraiefy  though  it  occurred  twenty-four  years  ago,  what  '2    ^tqmt    v. 
fell  from  Lord  Stowell.     In  that  case,  the  brother  of  the 
party  instituted  the  suit  as  his  agent,  under  a  power  of 
attorney,  and  Lord  Stowell  declared  he  would  not  sign  the 
sentence  unless  **the  proceedings  were  confirmed  by  the 
brother  himself."     I  have  not  had  an  opportunity  (not  being 
aware  that  this  objection  would  be  taken)  of  examining  the 
proceedings  in  the  case  with  minuteness;  but  I  think  it 
€omes  to  thijs:  whether  the  proxy  is  sufficient  or  not  to  justify     Proxy  Bufii- 
the  Court  in  signing  a  sentence  of  separation ;  if  not,  still  I  court^^TeaS^ 
ought  to  proceed  to  hear  the  cause,  because  if  I  am  satisfied  ing  the  cause. 
that  the  husband  is  entitled  to  a  separation,  the  Court  might 
delay  signing  the  sentence  till  a  confirmatory  proxy  is  re- 
ceived.   I  think,  therefore,  I  need  not  decide  on  the  objec- 
tion in  the  present  stage,  but  may  proceed  to  hear  the  cause, 
reserving  the  point  till  I  give  my  judgment  on  the  whole 
case. 


The  argument  turned  on  an  objection  to  the  evidence  of  AaciiMHifT. 
two  witnesses,  on  re-examination,  as  to  facts  which  occurred 
subsequent  to  their  first  examination   (which  was  over^ 
ruled)  ;  and  on  the  proof  of  identity  of  the  wife  with  the 
party  charged,  which  the  Court  held  to  be  suffident* 

\a  the  oourfe  (>f  the  argument,  the  Courts  addressing  the  Per  Cur. 
Counsel  for  the  husband,  said :  *^  Assuming  that  the  marriage 
took  place  in  April,  1837 ;  that  the  ages  of  the  parties  were, 
the  husband  seventeen,  the  wife  eighteen  or  nineteen ;  that 
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Mat  7.       there  was  a  cohatbitation  for  only  a  few  days^  when  the  bus- 
j^  band  was  sent  away  and  the  wife  abandoned  ;  that  it  is  not 

Mwgan,'     pleaded  that  she  had  any  maintenance,  and  that  the   adul- 
tery was  committed  in  the  Autumn  of  1839^  two  years  and 

donedf  ^  ^^^  ^^^^  ^^^  marriage,  no  action  for  damages   being 

pleaded ;  under  these  circumstances,  you  roust  satisfy  my 
mind,  that  I  ought  to  pronounce  a  sentence  of  separation.** 

Aroumknt.  Sir  John  Dodson,  Q.  A.    The  husband  had  not  the  meant 

Huftband  de-  of  sppporting  his  wife.     He  was  and  is  a  minor,  dependent 

sent  ttbroad.*"  «pon  his  father,  who  sent  him  abroad  ;  he  did  not  go  volun- 
tarily ;  and  he  has  only  a  cornetcy,  ^hich  does  not  enable 
him  to  assist  his  wife.  Even  where  there  has  been  a  -wilful 
desertion,  that  has  not  operated  as  a  bar  to  the  remedy. 
Reeves  v.  Reet^es.*  Sullivan  v.  SuUivan,\ 
May  7.  Br.  LusBiNGTON. — Some   preliminary   objeetiont   were 

JuDGMVNT.       xJiiistk  at  the  time  this  case  was  discussed,  but  which  do  not 
Sufficiency  of  require  any  extended  observations.    The  first  is,  as  to  whe- 

P*^^*  ther  the  suit  has  been  so  conducted  as  to  justify  the  Court 

in  pronouncing  a  decision  upon  the  merits. 

The  suit  was  commenced  by  the  father  of  the  husband,  a 
minor  and  in  India,  who  was  allowed  to  carry  on  the  suit  in 
his  behalf.  I  am  of  opinion  that  the  Court  was  authorised 
to  take  this  step,  both  by  former  precedents  and  on  princi- 
ple, to  prevent  a  failure  of  justice.  With  regard  to  our 
own  proceedings,  a  father,  as  guardian,  like  the  committee 
appointed  in  cases  of  luhacy,  is,  in  a  ease  of  minority,  per- 
mitted, though  he  cannot  be  compelled,!  to  institute  proceed- 
ings.  In  cases  of  absence,  my  predecessors  have  been 
anxious  to  prevent  the  mischiefs  which  might  arise  if  great 
delay  were  interposed.  Thus,  in  Fraser  v.  Fraser,  a  bro- 
ther was  allowed  to  commence  proceedings  as  guardian  on 
a  power  of  attorney ;  these  Courts  being  anxious  to  prevent 
the  injury  arising  from  the  absence  of  parties  to  protect 
their  own  interests.  If  there  were  no  means  of  proceeding 
immediately  in  such  cases  aa  these,  evidence  might  be  los^ 
and  parties  might  be  deprived  of  remedy.  It  is  not  sag- 
gested  that  any  real  injury  can  result  to  the  party  prp- 

•  2  Phill.  125.  t  2  Add.  299. 

I  Beauraine  v.  Beaurainef  1  Hagg.  C.  R.  496. 
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ceeded  against,  for  she  has  the  same  means  of  defending       Mat  7. 
herselfj  and  of  cross-examining  witnesses^  and  of  pleading     ^ 
and  of  producing  witnesses  on  her  plea,  and  if  the  answers      Morgan. 
of  the  other  party  were  required,  the  Court  has  the  power, 
and  would  exercise  the  power,  if  the  ends  of  justice  de- 
manded it,  of  suspending  its  decision  till  those  answers 
"were  produced. 

In  this  case,  as  in  the  case  of  Fraser  v.  Fraser^  the  Court 
required  that,  the  proxy  of  the  husband  should  be  produced 
before  sentence,  in  order  that  it  might  have  the  usual  as- 
surance that  all  that  had  been  done  had  received  the  appro- 
bation of  the  husband,  and  that  he  sanctioned  the  proceeding. 
I  had  some  doubt  as  to  the  form  in  which  the  proxy  ought 
to  be,  and  I  inclined  at  the  first  blush  to  think  that  it  could 
not  be  merely  authorising  the  suit  to  be  instituted  and  car- 
ried on  in  the  Ecclesiastical  Court,  but  that  it  ought  to  be 
confirmatory  of  all  previous  proceedings,  and  I  was  more 
impressed  with  this  consideration  from  the  case  of  Dennis  v. 
Dennis — not  the  case  usually  cited  under  that  name,  but 
the  case  o£  Dennis  v.  Dennis,  also  in  this  Court,  in  February, 
1615— which  was  a  suit  of  a  father  during  the  minority  of 
a  son,  as  guardian  ad  Utem^  for  nullity  of  marriage  by  rea^i^ 
son  of  minority  and  want  of  consent.    Previous  to  sentence, 
an  objection  was  taken  on  the  ground  that  there  had  been 
no  proxy  from  the  husband.    The  Court  directed  the  case 
to  stand  over  for  a  proxy  to  be  ex^fnited  by  the  husband, 
confirming  what  had  been  done  by  the  promoter ;  and  the 
Court  overruled  the  objection,  and  pronounced  the  marriage 
null  and  void.    And  I  see  an  observation,  in  my  note  of  the 
case,  as  falling  from  the  Court:  "  Had  the  suit  been  by  a 
testamentary  guardian,  and  not  by  a  guardian  ad  litem, 
quare  if  any  proxy  necessary  at  all."     In  that  case,  the 
whole  of  the  proceedings  had  been  brought  to  a  conclusion 
before  any  proxy  was  required  or  produced  by  the  party 
proceeding  for  the  minor.     In  the  present  case,  the  suit  had 
been  commenced,  and  then  comes  a  proxy,  when  witnesset 
are  examined,  and  the  case  goes  on.     And  it  comes  to  this : 
whether,  the  proceedings  having  commenced  without  any 
proxy  at  all,  and  a  proxy  being  then  brought  in,  but  which 
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Mat  7. 

Morgtm  v* 
Morgmif 


A  prospec- 
tive proxy  suf- 
ficient. 


Identity     of 
the  wife, 


sufficiently 
proved. 


Adultery  ad- 
mitted. 


18  not  confirmatorj  of  all  that  had  been  done  before — this 
is  a  fatal  objection.  But  I  find  in  Fraser  v.  Frater^  the  cane 
I  have  already  alluded  to  in  this  Court,  where  a  brother  had 
been  permitted  to  sue  under  a  power  of  attorney,  the  proxy 
ultimately  executed  was  not  confirmatory  of  all  that  had 
taken  place,  but  simply  to  carry  on  proceedings,  ^ow  it 
appears  to  me,  in  the  first  place,  that,  unless  there  is 
some  very  strong  reason,  I  should  liardly  be  disposed  to 
come  to  a  decision  in  opposition  to  the  authority  of  Lord 
Stowell ;  and  in  the  second  place,  that  it  is  sufficient  lor  all 
the  purposes  of  justice  if  the  proxy  be  confirmatory  of  every 
thing  done  on  the  behalf  of  the  party  thereafter.  For  the 
reasons  I  have  stated,  as  I  find  that,  in  both  cases,  the  proxy 
was  in  the  same  form,  I  am  of  opinion  that  there  is  not  any 
legal  impediment  to  the  Court's  proceeding  to  consider  the 
merits  of  the  case.- 

The  next  objection  is,  that  the  identity  ,o£  the  party  is  not 
established  by  evidence,  the  proof  of  which  must,  e^  rentm 
natura^  be  an  essential  part  of  the  case*   In  all  these  cases, 
the  identity  must  be  proved  with  respect,  first,  to  the  mar- 
riage ;  secondly,  to  the  sexual  connexion ;  and  thirdly,  with 
reference  to  the  defendant  in  the  suit.    It  is  obvious  jthat* 
without  proof  of  identity  on  these  points,  there  can  be  no 
cause  of  divorce  brought  before  an  ecclesiastical  tribunal.    If 
the  identity  of  the  parties  as  to  the  marriage  is  not  proved, 
the  subsiraium  of  the  case  has  failed ;  if  the  identity  as  to 
the  adultery  is  not  established,  no  ofience  is  proved ;  if, 
therefore,  there  is  a  deficiency  of  evidence  as  to  these  facts, 
there  is  no  suit  before  this  Court  between  married  persons. 
For  these  reasons,   it  is  of  essential  importance  that  the 
identity  should  be  fully  and  satisfactorily  established.   I  am 
perfectly  satisfied  that  the  fact  of  identity  is  proved  to  the 
extent  which  the  law  requires,  and  the  case  is  so  free  &om 
doubt,  that  it  would  be  a  waste  of  time,  and  can  answer  no 
good  purpose,  to  state  the  evidence  in  detail. 

I  come,  therefore,  to  the  merits  of  the  case ;  and  first,  I 
observe  that  the  adultery  (subject  to  the  preceding  objec* 
tion  as  to  the  proof  of  identity)  is  admitted,  and,  indeed, 
cannot  be  doubted.    The  marriage  took  place  at,  Isleworth, 
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on  the  24th  April,  1837,  Mr.  Herbert  Morgan  being  then       Mat  7. 

not  quite  seventeen.   As  to  the  age  of  Elizabeth  Morgan'  at     ,^ 
«.  V  .  .,  ..,  B*,^  Morgan  v. 

the  time,  there  is  no  evidence  which  enables  the  Court  to  Morgan. 
fix  it  with  precision.  From  the  best  testimony,  it  appears 
that  Elisabeth  Lawford  was  at  the  time  of  the  marriage 
eighteen  or  nineteen.  There  was,  therefore,  no  great  dis* 
parity  in  their  ages  ;  but,  as  to  their  relative  stations  in  life, 
there  was  a  great  disparity.  Mr.  Morgan,  who  was  at 
school,  had  very  great  expectations  from  his  father  and 
grandfather;  Elisabeth  Lawford  lived  with  her  mother, 
the  post-mistress,  at  Ealing.  There  is  no  evid^ce  whatever 
of  any  proceeding  on  the  part  of  the  mother,  by  advice  of 
assistance,  to  promote  the  marriage,  nor  is  there  any  evi* 
dence  of  any  misconduct  on  the  part  of  Mrs.  Morgan  her- 
self previous  to  the  marriage,  or  of  any  deviation  fVom  the 
path  of  virtue,  tiU  the  autumn  of  the  year  18S9,  two  years 
and  a  half  after  the  solemnization  of  the  marriage.  The  Marriage  ]e- 
marriage  wto  clandestine,  and,  therefore,  in  fraud  of  the  ^'  .  although 
father's  rights ;  but,  nevertheless,  in  point  of  law,  it  is  a 
legal  marriage  ;  it  was  obligatory  upon  both  parties  to  ful- 
fil their  marriage  vows ;  he  was  bound  by  his  solemn  decla* 
ration  "  to  love  her,  comfort  her,  honour  and  keep  her  in 
sickness  and  in  health,  -  and  to  keep  only  to  her,  as  long  as 
they  both  shall  live."  That  is  the  obligation  which  the  law 
has  made  his  part  of  the  contract — and  although  the  husband 
was  a  minor,  he  is  not  relieved  from  it  on  that  ground :  let 
us  see  how  it  has  been  performed. 

In  a  very  few  days  afler  the  marriage,  the  husband  (no     Conduct    of 
doubt  by  parental  authority)  was  sent  to  the  Contuient,  and  *^®  huahwid. 
subsequently  to  India,  where  hi^  now  is.     That  the  smallest 
consideration  was  paid  to  the  wife,  either  for  her  protection, 
or  for  her  maintenance  in  any  other  way,  there  is  not  the 
slightest  evidence.    She,  a  girl  of  nineteen,  of  great  per- 
sonal beauty  (as  stated  by  all  the  witnesses  who  have  been 
examined  in  the  cause),  recently  married,  is  at  once  thrown     wife    aban- 
— 1  will  not  say  to  the  risk,  but — almost  to  the  certainty  of  ^<>n«d  in  a  few 
destruction.    It  is  no  part  of  my  duty  to  impute  moral  blame 
where  there  is  no  direct  proof;  but  it  is  my  duty  to  state 
facts,  and  to  draw  the  necessary  conclusion. 
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Mat  7«  'f^o  the  wife^  this  marriage^  followed  up  by  a  divorce, 

_  leftving  her  without  any  claim  for  maintenance^  has  proved 

Mortfon*      utter  ruin.     I  do  not  extenuate  her  guilt,  but  I  cannot  for- 
,  get  the  situation  of  a  young  married'  woman,  thus  suddfolj 

tTthTwrfe"^'^*  severed  from  her  husband.     To  the  husband,  the  csonae- 
quences  have  been  some  expense,  some  trouble,  exile  Irom 
home  for  the  period  during  which  he  has  been  in  India 
(where  the  wife  had  no  means  of  watching  his  conduct), 
and  a  judgment  in  this  Court,  by  which  (if  it  decrees  a 
divorce)  he  will  be  absolved  from  all  legal  obligation  of 
maintaining  his  wife,  and  it  may  be,  an  act  of  the  Legisla- 
ture dissolving  the  marriage-bond.     It  is  but  just  to  Mr. 
^  Morgan  to  say  that,  he  being  a  minor,  and  dependent  npon 
his  family,  it  would  be  going  too  far  to  impQte  to  him  a 
voluntary  and  wilful  abandonment  of  his  wife. 
Ib  such  con-      Under  these  circumstances,  am  I  to  consider  that  his  con- 
duct a  bar  to  ^j^^  j^  ^  y^^  ^  ^^  divorce  ?     Is  the  violation  of  the  mar- 
divorce? 

riage  obligation  on  the  part  of  the  wife  to  be  followed  by 

no  penal  consequences  ? 
A    deserted      The  law  of  England  gives  no  direct  remedy  to  A  deserted 
kffai  remedy"'  yr\ie,  whose  husband  chooses  to  reside  abroad.     She  may 
pledge  his  credit  for  necessaries,  but  she  has  no  right  to 
resort  to  a  Court  for  a  direct  remedy.     But  this  contributes 
in  no  degree  to  solve  the  question ;  for  it  does  not  follow 
that,  because  she  cannot  avail  herself  directly  of  legal  aid, 
she  has  a  quan  license  to  commit  adultery.    I  have  not  been 
able  to  find  a  single  instance  of  a  decision  in  the  Court  of 
Arches,  or  in  the  Consistory  Court,  in  which  this  point  is 
Lord  Stowell,  determined.    I  find  in  one  case  some  strong  observations  by 
r'^^ted  w^fe*  ^'^  Stowell,  as  to  the  duty  imposed  upon  a  wife  even  in 
in   DefonsB  y\  case  of  a  separation.     I  have  a  note  of  what  fell  from  Lord 
'^^*''""'*  Stowell  in  Denniss  v.  Dennis9* — not  the  case  I  referred  to 

before,  but  the  case  in  the  Consistory  Court.  In  the  Court 
of  Arches,  two  cases  were  cited  in  the  argument.  Reeves  v. 
Reeves  and  Sullivan  v.  SullivaH.\  In  these  two  cases,  the 
learned  judge  declared  that  there  was  no  wilful  and  delibe* 

•  Consistory  Court,  25th  January,  1808;  cited  in  1  Hagg.  C.R.  U6. 
t  The  same  case  which  it  reported,  in  the  Consistory  Court,  in 
2  Hagg.  C.  11.  238. 
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rate  desertion  ;  so  that  in  those  cases  there  was  no  decision       ^f^,  7. 

on  the  point.    But  I  find,  on  looking  to  my  own  note-book,        

that,  on  the  admission  of  the  Allegation  in  Reeves  v.  Reeves,      Morgan. 
Sir  John  Nicholl  expressly  declared  that,  by  the  law  of  Eng-     ^..- .  . 
land,  wilful  desertion  of  a  wife  was  no  bar  to  a  suit  against  tion  no  bar  to 
her  for  adultery ;  and  I  find  this  doctrine  of  law  emphati*  ""'^  ^against  a 
cally  repeated  in  Sullivan  v.  Sullivan  ;  his  words  are :  '*  I  John  Nicholl. 
am  still  to  learn  that  even  a  malicious  desertion  of  a  wife 
by  the  husband  is  any  bar  to  a  sentence  of  divorce  prayed' 
by  the  husband  for  adultery  committed  by  the  wife." 

Here,  then,  are  two  cases  in  which  the  doctrine  has  been 
repeated  by  Sir  John  Nicholl,  and  although  they  are  not  to 
be  considered  precisely  in  the  light  of  precedents,  as  the 
cases  did  not  require  the  decision  of  the  point,  they  are  au- 
thorities of  the  highest  weight,  not  only  as  coming  from  the 
judge  of  a  superior  Court,  but  from  a  judge  of  the  greatest 
learning  and  experience.  The  present  case  cannot  be  car- 
ried beyond  wilful  desertion,  and  I  think  I  am  bound  to 
adhere  to  this  doctrine,  and  not  speculate  on  the  conse- 
quences of  particular  cases.  I  must  administer  the  law  as 
I  find  it,  and  not  presume  to  say  that,  in  a  particular  case, 
the  punishment  affixed  by  the  law  will  fall  (as  in  most  ge- 
neral laws  it  often  does)  with  undue  harshness  on  a  less 

offending  individual.     I  pronounce  for  the  divorce*  Sentence  of 

divorce. 


On  the  Ja8t  session  of  Trinity  Term,  in  the  case  of  SeweU  v.       Die.  18. 
Sewell,  which   was  a  suit  hy  Major  Sewell,  resident  in  India,  Sewelly.SnpeU, 
against  his  wife,  resident  in  England,  for  a  separation  hy  reason  of     SuflSciency  of 
her  adultery,  the  question  of  the  sufficiency  of  the  authority  from  *'*^'^*^"'y* 
the  husband  arose,  upon  the  Court's  inquiry,  previous  to  signing 
the  sentence.     The  case  of  Morgan  v.  Morgan  vras  referred  to,  as 
well  as  Fraser  v.  Eraser^  and  a  later  case  of  Trower  v.  Trower^ 
neither  of  which  cases  is  reported.    The  Judge  directed  the  pa- 
pers in  both  cases  to  be  brought  into  Court,  when  it  appeared  that, 
in  Fraser  v.  Fraser^  the  suit  originally  commenced  hy  virtue  of  a 
proxy  executed  by  Mr.  James  Fraser,  as  attorney  of  his  brother, 
Mr.  Simon  Fraser,  the  party  suing,  who  resided  in  Java ;  that  the 
proceedings  went  on,  and  that  there  was  in  fact  no  proxy  expressly 
ratifying  past  acts.    In  TVower  v.  Trower y  there  was  a  power  of 
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Morgan  ▼, 
Morgan, 


JUDGMIMT. 


attorney  authorizing  certain  persons  to  commence  proceedinfrs  on 
the  part  of  the  husband,  ratifying  and  confirming  what  the  attor. 
neys  had  done,  and  agreeing  to  ratify  and  confirm  what  thc^y 
should  do.  This  power  was  followed  tnnUatis  mutandis  in  the  case 
of  Seweli  V,  Sevoell.* 

Dr.  LusHiNOTON.^-The  power  was  quite  sufficient  in  Thrower  t. 
Trower^  for  it  was  shaped  to  meet  a  suit  about  to  be  brought,  and 
to  obtain  a  sentence.  The  distinction  between  the  present  case 
and  that  of  Frtuer  v.  Frtuer  is,  that,  in  the  latter,  the  proceed- 
ings were  commenced  by  the  brother  of  the  party,  who  bad  do  spe- 
cial authority  for  the  purpose ;  but  Lord  Stowell,  in  aid  of  jastice, 
and  to  prevent  the  evidence  from  being  lost,  allowed  the  suit  to  go 
on,  and  said  he  should  require  a  proxy  before  sentence.  The  proxy, 
when  it  came,  was  a  direct  proxy,  appointing  a  proctor;   but  io 


*  The  power  in  Sewdl  ▼.  Sewdl  was  u  follows :  **  Whereas  my  wife, 
M.  S.  S..  is  and  hath  been  for  some  time  resident  in  England,  together 
with  my  four  children,  and  whereas  reports  have  been  circulated  affect- 
ing the  conduct  and  cbancter  of  my  wife  during  such  her  residence  is 
England,  and  I  have  deemed  it  proper  to  cause  inquiries  to  be  insti- 
tuted to  ascertain  the  truth  or  falsehood  of  such  reports,  and  the  ret^t 
of  such  inquiries  may  render  necessary  the  immediate  removal  of  mj 
children  from  the  custody  of  my  wife,  and  the  institution  of  Tarion* 
legal  proceedings,  and  I  am  desirons  of  appointiftg  some  person  or 
persons  in  England  to  act  for  me  in  this  behalf  during  my  abeeoee; 
now  know  ye  that  I  have  made,  ordained,  constituted  and  appointed. 
&c.,  J.  G.  and  C.  B,  jointly  and  severally  my  true  and  lawful  aitomef^ 
for  me  and  in  my  name,  &c.,  to  demand,  receive  and  remove  my  chil- 
dren from  the  custody  of  my  wife  or  any  other  person  or  persons  in 
whose  custody  they  may  happen  to  be,  and  for  that  purpose  to  sue  out 
any  writ  or  writs  of  habeas  corpus,  or  take  any  other  legal  proeeediogs. 
8cc.,  and  to  take  charge  of  my  children  and  to  place  them  in  the  custody 
or  care  of  any  person  whom  my  attorneys  may  in  their  discretion  think 
proper ;  and  also  for  me  and  in  my  name  to  commence,  prosecute,  canr 
on  or  defend  all  such  actions,  suits  or  other  proceedings  either  at  hw 
or  equity,  or  in  any  Ecclesiastical  Court,  against  my  wife  or  agaios: 
any  other  person  or  persons  as  my  attorneys  may  think  proper,  and  th« 
same  actions,  suits  or  proceedings  to  compromise  or  discontinue,  and 
fully  for  me  and  in  my  name  to  do,  execute  and  perform  all  and  anr 
other  act  and  thing  needful  and  expedient  in  and  about  the  premises,  »' 
fully  and  effectually  to  all  intents  and  purposes  as  I  could  do  if  I  iref 
peraonally  present,  I  hereby  ratifying  and  confirming,  and  agreeing  to 
ratify  and  confirm,  all  and  whatsoever  my  attorneys  shall  lawfully  do  or 
cause  to  be  done,  or  shall  lawfully  have  done  or  caused  to  be  done,  is 
and  about  the  premises,  &c." 
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fact  there  was  another  proxy,  though  it  was  not  brought  to  Lord       Mat  7. 

StowelFs  notice,  a  proxy  de  fuiuro:  it  passed  sub  sUeniiOy  and  ^ 
was  considered  as  if  it  was  a  proxy  ratifying  preceding  acts.     I       Morgim! 
think,  in  this  case,  I  am  justified  in  pronouncing  sentence. 


Ornriigattiie  Court  of  eantnrfiuvff. 

May  12. 

GoLDiB  V.  Murray. — Motion* — This  was  a  suit  for  prov-     A  party  in 
ing  in  solemn  form  the  last  will  of  Mr.  John  Kilpatrick,  who  ^^-^^^^i^^Jj^ 
died  4th  August,  1840,  by  Mr.  James  Goldie^  one  of  the  nipt,   required 
executors  named  in  the  will  in  question^  dated  Ist  August,  to  give  secunty 
1840^  against   Mr.  Adam   Murray^    one  of  the  executors 
under  a  will  of  July,  18S9.     The  will  of  1840  had  been 
propounded  in  a  condidit,  on  which  two  witnesses  had  been 
examined.      An  Allegation  on  behalf  of  Mr.  Murray  had 
been  admitted^  and  witnesses  had  been  examined  upon  it. 
On  the  12th  February  last^  Mr.  Goldie  had  become  a  bank- 
rupt, and  his  estate  was  in  the  hands  of  assignees,  on  behalf 
of  his  creditors.     An  application  was  now  made^  on  the  part 
of  Mr.  Murray,  that  the  Court  would  direct  security  to  be 
given  for  his  costs. 

Sir  J.  Dodson,  Q.  A.,  in  support  of  the  application,  cited  Argdmxmt. 
the   )2th  rule  of  these  Courts,  and  shewed  that,  in  the 
courts  of  law,  an  uncertificated  bankrupt  was  required  to     Practice    in 
give  security  for  costs,  from  Webb  v.  Ward.*     Heafard  v.  ^^^^^  «^  ^^• 
McKnight.f 

R,  PkiWmorey  D.,  on  the  same  side,  cited  Tidd,  N,  Prac, 
268.     Mason  v.  PolhiU,X 

Addams,  D.,  in  opposition  to  the  motion.  The  doctrine 
of  the  Common  Law  Courts  is,  that  the  person  benefited  by 
the  suit  should  find  security  for  costs ;  but  that  is  not  the  Rule  in  these 
rale  of  these  Courts,  where  the  case  depends  upon  its  cir-  Courts  diaFer- 
qumstances.  Mr.  Groldie  is  a  nude  executor,  and  the  bulk 
of  the  property  is  left  to  charities  in  Scotland.  The  appli- 
cation is  premature.  The  creditors  came  to  no  resolution 
whether  or  not  they  would  go  on  with  the  suit. 

*  7T.  IL296.  t  2  B.  &  C.  579.  X  Cromp.&M.  680. 
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Goldie  V. 
Murray, 

Judgment. 


This  is  a  case 
for  Becurity. 


The  party  if 
without  pro- 
perty. 


The  aisignees 
inust  find  lecu- 
rity  for  him. 


Security  re- 
quired. 


Sir  H.  Jrnnbr. — ^The  will  in  this  case  was  propounded 
by  Mr.  Goldie,  the  executor,  in  a  condidit,  on  which  he  has 
examined  the  two  subscribed  witnesses.     An  Allegation  was 
then  given  in  by  Mr.  Murray,  as  executor  under  a  former 
will,  which,  after  debate  and  reformation,  was  admitted  by 
the  Court ;  the  answers  of  the  party  to  it  have  been  taken, 
and  witnesses  have  been  examined  upon  it.     Publication 
was  prayed,  but  was  stopped  by  the  assertion  of  an  Allega- 
tion on  behalf  of  Mr.  Goldie,  and  it  stood  for  admission  the 
next  Court*  day,  and  some  expense  must  be  incurred  on  ac- 
count of  this  Allegation  and  of  the  examination  of  witnesses 
upon  it.     But  Mr.  Goldie,  the  party  in  the  cause,  has  be- 
come a  bankrupt,  and  it  is  stated  that  a  meeting  of  the 
assignees  and  creditors  has  taken  place  to  determine  whether 
the  suit  should  be  carried  on  in  the  name  of  the  bankrupt, 
to  support  the  will  so  propounded.     On  the  other  hand,  it  b 
prayed  that,  under  the  circumstances,  security  may  be  given 
for  the  costs  of  the  other  party,  which  may  be  incurred 
thereby.    Now  it  appears  to  me,  that  this  is  a  case  in  which, 
if  there  is  a  rule  of  Court  to  such  effect,  and  if  the  Court  is 
at  liberty  to  direct  security  to  be  given,  it  should  make  such 
an  order.     Mr.  Goldie  is  a  person  without  property  ;  what- 
ever interest  he  may  have  under  the  will  is,  prim^Jacit,  for 
the  benefit  of  the  assignees,  who  take  possession  of  his  pro- 
perty, to  be  divided  amongst  his  creditors  hereafter.    What, 
then,  is  the  Court  to  do  ?     It  cannot  decree  the  assignees  to 
give  security  for  the  costs,  because  they  are  not  before  the 
Court ;  I  can  do  no  more  than  direct  Mr.  Goldie  to  give  se- 
curity, and  if  the  assignees  see  fit  to  carry  on  the  suit,  they 
must  find  security  for  him.     The  suit  must  be  carried  on  in 
his  name,  and  in  case  the  Court  shall  be  of  opinion  that  he 
has  failed  in  support  of  the  will,  and  that  it  was  improperly 
obtained,  and  should  condemn  him  in  the  costs,  the  other 
party  would,  without  security,  have  no  means  of  recovering 
them.     I  think  that  this  is  one  of  those  cases  in  which  the 
rule  of  Court  ought  to  be  acted  upon,  and  that  security  for 
costs  should  be  given.    Let  security  be  given  in  the  amount 
of  £250. 
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In  the  Goods  op  Akka  Elbonoba  Phillipb,  dbo.-—      May  12. 
JVfo^toit.— The  testatrix  died  on  the  16th  Aprils  1841,  leaving 
a  wiU  dated  4th  August,  1840,  whereof  she  appointed  three  ,     Interlinea- 
executors  ;  it  was  regularly  attested  according  to  the  re-  pronounced  for. 
quisites  of  the  statute*    In  the  will,  reference  was  made 
to  a  schedule  of  certain  articles,  which  schedule  was  to  be 
found  with  the  will,  but  no  such  document  was  so  found, 
and  the  executors  had  sworn  that  the  paper  was  in  the  same 
plight  and  condition  as  it  now  appeared.     In  the  will  were 
several  alterations  and  interlineations,  one  only  being  of  any 
importance.    In  a  bequest  of  £200  stock  to  two  persons, 
the  word  **  each"  was  interlined ;  and  the  subscribed  wit- 
nesses could  not  tell  whether  this  alteration  was  made  at  or 
before  execution. 

Baiiford,  D.,  moved  for  probate  of  the  will  as  it  stood. 

Sir  H.  Jenner. — Some  of  these  alterations  are  mere  cor-  Judgment. 
rections,  by  striking  out  words  of  repetition,  which  is  a  cir-    Circumstance 
cumstance  to  shew  that  the  deceased,  after  executing  the  0^*^**^       '"^ 
will,  read  it  over,  and  expunged  what  she  deemed  super- 
fluous, and  added  what  was  necessary  to  carry  her  inten- 
tions into  effect.     In  one  alteration,  however,  the  deceased 
purports  to  bequeath  £200  stock  in  the  Three  and  a  half  per 
Cents,  to  E.  and  M.  T.,  in  trust  for  the  education  of  their 
two  sons,  and  for  no  other  purpose  whatever.     In  this  le- 
gacy, she  has  interlined  the  word  "each,"  which  would  con- 
vert the  bequest  from  £200  between  the  two  sons,  to  £200 
each,  or  £400  between  them.     On  looking  to  the  context  of  Inference  from 
the  will,  I  think  it  is  impossible  not  to  see  that  the  deceased  ^^  ^' ' 
intended  to  give  £400  to  these  legatees,  for  she  purports  to 
dispose  of  £1,000  stock  in  the  Three  and  a  half  per  Cents., 
and  having  given  three  legacies  of  £200  of  that  stock  each 
to  three  persons,  she  goes  on  to  bequeath  the  legacies  in  and  also  from 
question,  which,  if  they  amounted  to  £400,  would  exhaust  *^^^"^  "^  P~- 
the  amount  of  stock,  whereas  if  they  were  £200  only,  there 
would  be  £200  left.     I  am  quite  clear  that  the  testatrix  in- 
tended to  give  £400,  and  I  think  it  probable  that,  in  read- 
ing the  paper  over,  she  made  the  alteration  either  immediately 
after  it  was  written  (for  it  is  done  apparently  currente  calamo).    Alteration  ap- 
or  at  least  before  the  execution.  Under  these  circumstances,  I  ^^^^lamo!^' 
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Mat  12.     ^^^  "^  doubt  in  decreeing  probate  of  the  paper  as  it  now 

-^ —        stands.     The  other  alterations  are  in  effect  merely  to  make 

J'ntlbps,  dec.  ^^  sense  more  dear,  so  that  every  circumstance  tends  to 

To  make  the  gbew  that  these  alterations  were  made  shortly  after  the  will 

was  written,  probably  at  the  time  it  was  written^  and  beforr 

Probate    as  it  was  executed.    Decree  probate  of  the  paper  as  it  now 

^^^'  stands. 


•  • 


There  were  no  admissions  of  Advocates  or  Proctors  this  Term, 


£ND  OF  EASTER  TERM,  1841. 


IBil.]  ARCHES  COURT.  30 

JUKX  4. 

JBurderv,Speer, 

TRINITY  TERM,  1841. 


Hvt^n  iffoutt  of  eantttbuvit. 

JUNB   4. 

Thb  Officb  of  the  Judok  pbomoted  bt  Bubdeb  v.  Charge  of 
Speeb.— Caii^e.— This  was  a  cause  of  office  promoted  by  Mr.  ^?  ^"JI*^^. 
John  Burder,  secretary  to  the  Bishop  of  Winchester^  against  gyman  sustain- 

the  Rev.  Wilfred  Speer,  perpetual  curate  of  Thames  Ditton,  ^  —  wntence 

'r       9  r     r  ^     '  of  suspension. 

Surrey,  "for  being  an  habitual  drunkard,  and  for  having—  (Interroga- 
been  repeatedly  guilty  of  the  crime  of  drunkenness,  and  ^^^^)' 
also  for  having  been  frequently  guilty  of  indecent  conduct, 
demeanour,  and  language,  in  the  church  of  the  perpetual 
curacy,  as  well  in  and  during  the  performance  of  divine 
offices  and  services  in  the  church  as  before  and  after  the  per- 
formance of  such  divine  services  and  offices." ,  The  suit  was 
brought  by  letters  of  request  from  the  commissary  of  the 
Bishop  of  Winchester. 

The  Articles  alleged  that  the  defendant,  having  been  for  four  Articles. 
years  a  minister  in  holy  orders  of  the  Church  of  England,  was  li- 
censed, in  March,  1835,  to  be  perpetual  curate  of  Thames  Ditton, 
and  that  ever  since  his  entrance  on  the  spiritual  duties  of  the  per- 
petual curacy,  he  had  addicted  himself  to  the  immoderate  use  of 
wine  and  spirituous  liquors,  and  been  in  the  habit  of  frequenting 
the  Stoan^  a  public  house  or  small  inn  in  Thames  Ditton,  and 
there  drinking  to  excess,  thereby  becoming  intoxicated,  to  the 
great  scandal  and  offence  of  his  parishioners  and  others ;  that  he 
bad  also  been  in  the  habit  of  performing  divine  service  in  the 
church  in  an  indecent  and  irreverent  manner,  and  had  thereby  and 
otherwise  by  his  indecent  demeanour  and  conduct  in  the  church, 
during  the  performance  of  divine  service,  caused  great  offence  and 
scandal  to  his  parishioners  and  other  persons  assembled  for  the 
purpose  of  Divine  worship,  and  had  by  such  conduct  and  demea- 
nour driven  many  of  his  parishioners  away  from  attending  the 
church ;  that,  during  the  time  of  Divine  service  on  Sunday  morn- 
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Javs  4.       iogSy  he  had  been  constantly  furnished,  from  the  Swan,  with  a  hot- 

J '  tie  of  port  wine,  or  with  some  brandy,  which  he  bad  invBriablv 

peer,  ^^unk  in  the  vestry-room  of  the  church  during  the  service ;  that 
on  many  of  such  occasions  he  had  thereby  become,  and  evinced  l^ 
his  conduct  and  demeanour  that  he  was,  intoxicated,  and  had  beeo 
scarcely  able,  by  reason  of  such  intoxication,  to  get  throagh  the 
service,  or  preach  his  sermon,  to  the  great  scandal  and  offence  of 
the  congregation  ;  that  on  a  Sunday  morning  in  July  or  Aagost 
1836,  during  the  reading  of  the  prayers,  he  was,  and  by  his  con- 
duct and  demeanour  evinced  that  he  was,  in  a  state  of  intoxication, 
and  totally  unfit  to  finish  the  service,  and  that  such  his  state  and 
condition  were  evident,  and  occasioned  great  scandal  and  offence 
to  the  congregation  ;  that  on  that  occasion,  at  the  end  of  the  com- 
munion service.  Sir  G.  Sullivan,  Bart,  a  captain  in  the  ropl 
Navy,  and  a  parishioner,  being  present,  and  observing  the  defend- 
ant's state  and  condition,  called  Mr.  Leonard  Seeley,  the  cbareh- 
warden,  who  proceeded  into  the  vestry,  where  Mr.  Speer  waa,  and 
remonstrated  with  him,  and  urged  to  him  that  by  reason  of  his  in- 
toxication he  (the  defendant)  was  in  an  unfit  state  to  proceed  witb 
the  service ;  that  Sir  0.  Sullivan,  who  went  into  the  vestry,  alfo 
represented  to  him  his  unfit  state,  and  offered  to  take  upon  him- 
self to  say  the  congregation  would  willingly  dispense  with  the  ser- 
mon ;  after  which  the  defendant  said,  "  Do  you  think  they  will 
excuse  the  sermon  ?"  and  eagerly  adopted  the  suggestion,  and  that 
accordingly,  with  Mr.  Speer's  full  concurrence,  notice  was  given 
in  the  church  that  there  would  be  no  sermon,  and  there  was  none 
on  that  occasion ;  that  in  the  afternoon  of  a  day  in  the  summer  of 
1836  (whilst  the  church  was  undergoing  repair),  the  defendant 
called  on  Captain  Williams,  a  parishioner,  in  a  state  of  intoxica- 
tion, and  on  leaving  his  house,  in  attempting  to  mount  his  hon«, 
he  put  his  foot  in  the  stirrup,  but,  in  lieu  of  seating  himself  in  the 
saddle,  he,  by  reason  of  intoxication,  fell  over  the  other  side  into 
the  middle  of  the  road;  that  on  Sunday,  the  25th  of  March,  1838, 
on  occasion  of  christening  the  child  of  a  parishioner  named  Wil- 
liam Karn,  the  defendant  read  the  service  in  an  indecent  manner, 
so  as  to  be  almost  unintelligible,  being,  and  evincing  by  his  con- 
duct and  demeanour  that  he  was,  in  a  state  of  intoxication ;  that 
after  the  christening  was  over,  William  Karn  gave  him  the  regular 
fee,  and  on  the  parties  leaving  the  church,  the  defendant  called 
them  back  again,  and  held  up  the  money,  saying,  *<  Look^ee  here 
at  his  fee,"  and  remarked,  "  that  clergymen  were  said  to  rob  the 
poor;  this  does  not  look  like  it;"  and  then  and  there  otherwise 
conducted  and  expressed  himself  in  a  manner  inconsistent  with  and 
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unbecoming  to  the  occasion,  time,  and  place,  and  ao  as  to  evince       Jumb  4. 
that  he  was  (as  in  iact  he  was)  in  a  state  of  intoxication ;  that  in  jy7~a 
the  afternoon  of  ope  Sunday  in  July,  1838,  the  defendant  read  the  '  '^* 

prayers  in  a  very  irreverent  and  unseemly  manner,  and  it  was  with 
extreme  difficulty  he  was  able  to  preach  his  sermon,  and  that  on 
such  occasion  he  was,  and  evinced  by  his  conduct  and  demeanour 
that  he  was,  in  a  state  of  intoxication ;  that  on  the  morning  of  Sun- 
day, the  12th  August,  1838,  he  performed  Divine  service  in  a  very 
irreverent  and  indecent  manner,  making  a  great  many  mistakes, 
and  being  scarcely  able  to  get  through  the  duties  of  the  service, 
owing  to  intoxication ;  that  in  the  afternoon  of  Sunday,  the  10th 
of  March,  1839,  the  defendant  was  in  a  state  of  intoxication,  read- 
ing the  prayers  in  the  church,  and  preaching  the  sermon,  in  such  a 
manner  as  to  be  almost  unintelligible,  and  as  he  proceeded  he 
became  more  intoxicated,  and  at  last,  by  reason  of  such  intoxica- 
tion, sank  down  in  the  pulpit,  and  was  unable  to  give  the  biessiug; 
that  by  his  indecent  and  disgraceful  conduct,  demeanour,  and  lan- 
guage, the  defendant  had  given  great  scandal  and  offence  to  the 
parishioners  and  inhabitants  of  the  parish,  and  complaiots  having 
been  made  to  the  Bishop  of  Winchester,  his  lordship  directed  the 
rural  dean  to  inquire  into  their  truth,  and  upon  a  report  of  the  re- 
sult of  bis  inquiry  the  present  proceedings  were  instituted. 

From  the  decision  of  this  Court,  admitting  the  Articles,     Appeal  from 

the  defendant  appealed  to  the  Judicial  Committee  of  the  J^^^^g  ^ 

Privy  Council^  which  affirmed  the  decision  with  costs.  Sentence      af- 

firmed. 
On  the  remission  of  the  cause,  the  defendant  brought  in  a  defen-      Defensive 

sive  Allegation,  which  counterpleaded  the  general  charge,  that  the  Allegation, 
defendant  had,  since  his  entrance  on  the  spiritual  duties  of  his 
curacy,  addicted  himself  to  the  immoderate  use  of  wine  and 
spirituous  liquors,  **  as  falsely  articled  in  the  third  of  certain  (pre- 
tended) Articles  admitted  (howsoever)  on  the  part  of  the  promoter,'' 
and  denying  that  he  had  been  in  the  habit  of  frequenting  the 
Swan,  **  a  respectable  inn,  much  frequented  by  anglers,"  or  of 
drinking  there  to  excess  ;  counterpleading  and  denying  also  that 
be  had  been  in  the  habit  of  performing  Divine  service  in  an  inde- 
cent and  irreverent  manner,  or  had  caused  offence  or  scandal  to 
his  parishioners  or  others,  or  driven  his  parishioners  away  from 
church ;  and  pleading  that  Mr.  Speer  (who  was,  and  is,  of  a  weak 
and  sickly  constitution,  and  naturally  of  a  nervous  and  sensitive 
temperament)  had  occasionally,  whilst  officiating  on  Sundays, 
taken  a  glass  or  two  of  wine  in  the  vestry-room,  at  intervals 
<without  which  he  could  not  have  gone  through  the  fatigue  of  his 

VOL.  I.  O 
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Jnvx  i.       doty),  bat  had  never  thereby  become  intoxicated,  or  scftrcely  sH^ 

!      „ to  get  through  the  service  or  preach ;  that  bis  drinktng>  tif  brasii 

.opuM.  .^  ^^  veatry-room  was  limited  to  a  single  instunce,  in  irhich,  he 
ing  deplorably  sick,  and  nearly  fainting,  he   had  a  Bmall   ^a^ 
of  that  liqnor  procured,  of  which  he  dran/k  only  about  one-kalf ;  r. 
denied  the  robstantial  accuracy  of  the  Article  which  pleaded  ths: 
the  defendant  was  intoxicated  on  a  Sunday  nftoming'  in   Jaly  nr 
August,  1836,  when  Sir  C  Sullivan  interfered,  and  it  f^leaded  the 
facts  to  be  these :  that  on  Sunday  morning,  the  4th  of  September. 
1836,  Mr.  Speer  was  taken  seriously  ill,  but,  knowing  so  clergTmae 
on  the  spot  who  could  officiate  for  him,  he  officiated  himaelf,  tbooer 
extremely  fatigued;  that  whilst  in  the  vestry-roon,  daring  tbf 
singing  of  the  psalm  between  the  commvnion  service  aad  the  mt- 
mon,  he  was  found  there  by  Sir  C.  Sullivan  and  Mr.  Aeeley,  ^ 
churchwarden,  with  a  glass  of  water  in  his  hand,  whieh  he  n 
sipping,  and  almost  in  a  fainting  state,  who  persoaded  him,  » 
with  reference  to  his  obvious  indisposition,  not  to  attempt  ti> 
preach,  and  that  on  Mr.  Speer  saying,  **  But  won't  the  congre|:» 
tion  think  I  neglect  them  P"  Sir  G.  Sullivan  and  Mr.  Seeley  if- 
replied,  "  No ;  every  one  will  see  that  you  are  aeriously  iilf 
whereupon  Mr.  Speer  went  home  in  a  fly,  accompanied  by  Mr. 
Seeley,  whom  he  sent  on  in  the  fly  to  Dr.  Roots,  hia  medical  ai 
tendant,  for  his  immediate  attendance,  who  accordingly  visitefi 
and  prescribed  for  him  early  in  the  afternoon  of  that  day,  and  t 
expressly  pleaded  that  neither  Sir  C.  Sullivan  nor  Mr.  Seeley,  « 
that  occasion,  reproached  Mr.  Speer  for  being,  nor  intimated  ani 
suspicion  of  his  being,  in  a  state  of  intoxication ;  that  Mr.  Speer* 
falling,  in  attempting  to  mount  hie  horse  at  the  door  of  Captaia 
Williams,  was  caused  by  the  horse's  shying,  owing  to  which  be 
lost  his  balance,  and  fell  upon  the  near  side  of  the  horse,  vhidi 
was  one  accustomed  to  shy,  and  back,  or  wheel  round,  on  beiof 
mounted,  and  was  returned  on  that  account  to  the  dealer,  frott 
whom  Mr.  Speer  had  it  on  trial  only,  and  it  denied  that  the  defend- 
ant  was  at  the  time  intoxicated ;  it  pleaded  that  he  did  not,  at  tbe 
christening  of  Kam's  child,  read  the  service  in  an  indecent  mas- 
ner,  or  evince  by  his  conduct  and  demeanour  that  he  was  intoxi- 
cated, and  that  though  he  might  have  expressed  himself  to  vom 
such  effect  on  returning  the  fee,  as  usual  with  him  on  aiknilar  occa- 
sions, he  did  not  express  himself  in  the  words  pleaded,  oor  other- 
wise conduct  and  express  himself  unbecomingly ;  it  eonnteipiesd- 
ed  the  Article  pleading  the  occurrence,  in  the  afternoon  of  a  Sos- 
day  in  July,  1838,  and  pleaded  that  Mr.  Speer  waa  even  more  tbio 
usually  out  of  health  in  the  summer  of  1838^  and  that  if  on  aov 
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Sunday  aAeruoon  in  that  summer  he  flag|^ed  in  the  coorae  or  to-       Juki  4h 
wards  the  conduiion  of  his  sermon,  it  was  owing  to  indisposition,  ^    TZTs 
and  not  to  intoxication ;  it  also  counterpleaded  the  Article  alleging  '  ^^' 

the  occurrence  on  the  12th  of  August,  1838,  and  pleaded  that  it 
might  he  that  he  had  some  difficulty  in  going  through  the  duty  on 
that  day ;  hot  that  if  it  were  so,  it  was  owing  to  his  state  of  health, 
9nd  not  to  intoxication ;  it  in  like  manner  counterpleaded  the  Ar- 
ticle alleging  the  occurrence  on  the  10th  of  March,  1839,  and 
pleaded  that  Mr.  Speer  had  heen,  on  the  previous  Friday  and  Sa- 
turday, confined  to  his  hed  by  illness ;  but  on  the  Sunday  morning, 
feeling  better,  he  got  up  and  went  to  church,  wept  through  the 
whole  of  the  morning  duty,  though  considerably  fatigued  thereby, 
and  also  the  afternoon  service,  reading  and  preaching,  dismissing 
the  congregation  with  the  usual  blessing,  though  suffering  severely 
from  exhaustion,  occasioned  by  his  state  of  health,  which  might  have 
rendered  him  inaudible  to  a  part  of  his  congregation  towards  the 
dose  of  the  service;  denying  that  his  manner  of  reading  was  owing 
to  intoxication,  and  pleading  that  it  was  owing  to  exhaustion,  pro- 
ceeding from  severe  indisposition. 

The  admission  of  this  Allegation  was  not  opposed. 

In  support  of  the  Artides,  many  witnesses  were  examined.  Evidence  in 
induding  Lord  deBos,  Sir  Charles  Sullivan,  Capt.  R.  E.  L.  ^^^  ""^  ^* 
C.  Williams,  of  the  Dragoons,  Capt.  6.  R.  Lambert,  R.N., 
and  Mr.  Seeley,  parishioners ;  the  parish  derk,  the  late  and 
present  landlords  of  the  Swan^  and  the  master  of  the 
National  School,  who  deposed  to  a  variety  of  facts  which 
led  them  to  fanA  opiqions  more  or  less  conclusive  of  the 
defendant*8  habits  of  intoxication,  in  aa  well  aa  out  of  the 
church. 

On  the  defendant's  Allegation,  amongst  other  witnesses.        Evidence  for 

the  defence. 
Dr.  William  Roots,  of  Kingston,  deposed,  that  he  has  known 

Mr.  Speer  from  a  boy,  and  since  be  became  incumbent  of  Thames 
Pitton  he  has  been  the  constant  medical  attendant  of  his  family, 
and  in  frequent,  almost  constant  professional  intercourse  with  him. 
He  never,  of  his  own  observation,  had  reason  to  believe  him  to  be 
addicted  to  the  immoderate  use  of  spirituous  liquors,  though  he 
never  sat  down  at  table  with  him.  He  knows  his  constitution  . 
thoroughly ;  be  Is  naturally  weak  and  sickly,  and  of  a  highly  ner- 
vous and  sensitive  temperament ;  for  some  years  past,  he  has  been 
labouring  under  a  deranged  performasoe  of  the  biliary  system, 
which  has  induced  a  state  of  great  nervous  excitement,  so  that 


44  ARCHES  COURT.  [T»nf.T. 

Juxx  4.       Bli|^ht  and  common  occnrrenceB  have  thrown  him  into  a  stale  of 
n     \      ^r.        agitation,  havings  the  appearance  almost  of  a  person  laboariD$r 
^^*  under  intoxication  ;  and  the  witness  has  remarked,  that  a  perioQ 
not  acquainted  with  Mr.  Speer,  seeing  him  in  that  state,  might 
have  thought  him  so.     He  has  always  been  unequal  to  much  fii- 
tigue,  and  for  some  years  past  he  has  been  in  such  a  state  of  health, 
as  to  render  it  very  likely  that,  without  some  stimulant,  such  at 
wine  or  nervous  medicine,  he  would  at  times  have  difficulty  ia 
getting  through  the  church  service.     He  has  expressed  his  fears 
to  the  witness  lest  he  should  "  break  down,'*  and  the  witness  has 
recommended  him  to  keep  some  nervous  medicine  (be  never  ab- 
solutely recommended  wine)  at  the  church,  to  take  when  he  fdt 
overcome  during  service  time,  as  a  fillip  or  stimulant.    With  Mr. 
Speer's  tendency  to  excitement,  and  peculiar  state  of  health  aii4 
temperament,  a  small  portion  of  stimulating  fluid  might  have  a 
greater  or  more  rapid  effect  on  him  than  on  the  generality  of  per- 
sons, though  he  never  had  reason  to  attribute  his  state  of  health  to 
such  a  cause;  he  never  had  a  suspicion  of  the  sort.     'Jihe  witnen 
recollects  being  sent  for  in  the  morning  of  Sunday,  the  4tb  of  Sep- 
tember, 1836  (which  he  can  speak  to  from  the  entry  in  his  books), 
when  Mr.  Speer  had  been  taken  ill  in  the  middle  of  the  service; 
he  went  to  him  and  found  him  very  ill,  labouring  under  one  of  his 
usual  violent  bilious  attacks ;  there  was  not  a  symptom  of  bis  be- 
ing affected  with  intoxication.    The  a'itness  was  attending  Mr. 
Speer  and  his  family  in  the  summer  of  1838,  and  throaghoot  the 
last  five  years  he  has  been  an  almost  constant  invalid,  liable  to  be 
knocked  up  by  any  exertion,  and  the  witness  has  been  oonstantlv 
advising  him  to  desist  from  performing  his  church  duties.    On 
interrogatory,  the  witness  said  that  intemperate  habits  of  drinkioc 
would  produce  symptoms  similar,  in  some  respects,  to  those  exhi- 
bited by  Mr.  Speer;  but  he  has  known  them  evinced  in  cases 
where  there  could  have  been  no  such  cause,  as  in  delicate  females. 
Speaking  from  his  own  observations,  he  has  every  reason  to  dis- 
believe that  the  symptoms  of  Mr.  Speer  were  brought  on  by  in- 
temperate habits ;  but  he  has,  within  the  last  two  or  three  years^ 
heard  from  such  respectable  quarters  reports  of  such  being  hi;* 
habits,  that  he  hardly  likes  to  venture  to  swear  to  a  decided  disbe- 
lief of  the  fact.    Since  he  heard  those  reports,  and  being  put  on 
his  guard,  he  has  watched  Mr.  Speer,  and  made  inquiries  of  bis 
family,  and  he  does  not  know,  nor  has  he  any  reason  to  suspect 
from  his  own  observation  or  inquiries,  as  his  medical  attendant, 
that  he  does  drink  to  excess  habitually,  or  even  occasionally. 
Mr.  John  Dyer,  of  Thames  Ditton,  has  been  in  the  habit  of 
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visiting^  and  asBociating  with  Mr.  Speer,  at  each  other's  honses,       Jonx  4. 

for  the  last  four  or  five  years,  on  the  most  friendly  footing.    Mr.         ' ^^ 

Speer  has  not  addicted  himself,  at  any  time  since  he  knew  him,  to  *  ^^*^^' 

the  immoderate  use  of  wine  or  spirituous  liquors ;  at  dinners  he 
has  drunk  under  the  usual  quantity  of  wine  taken  hy  gentlemen. 
He  never  knew  him  to  drink  to  excess,  or  saw  reason  to  believe 
that  he  ever  did  so.  On  no  occasion,  when  the  witness  has  at- 
tended the  church,  has  Mr.  Speer  performed  the  duty  in  an  inde- 
cent or  irreverent  manner;  his  mode  of  delivery  has  sometimes 
been  hesitating,  which  arose  from  his  constitutional  nervousness ; 
he  never  heard  it  attributed  to  intoxication.  On  a  Sunday  in  Au* 
gost,  1838,  it  might  be  on  the  12th,  he  had  great  difficulty,  appa- 
rently, in  getting  through  the  service ;  but  the  witness  believes 
the  averment,  that  he  was  intoxicated,  to  be  utterly  untrue.  He 
made  mistakes,  but  it  was  evident  to  the  witness  that  he  was  la- 
bouring under  great  nervous  debility. 

Mr.  Charles  Dyer,  surgeon,  and  in  habits  of  intimacy  with  Mr. 
Speer,  deposed  to  the  same  effect  as  the  last  witness  and  Dr.  Roots, 
as  to  the  state  of  the  defendant's  health,  and  to  his  never  observing 
any  symptom  of  intoxication  in  him,  or  any  proneness  to  indulge  in 
wine  or  liquor. 

The  Rev.  John  Bluck,  a  temporary  resident  at  Thames  Ditton 
in  1837,  and  who  resided  at  Han  worth,  four  miles  off,  in  1839, 
was  in  the  habit  of  seeing  Mr.  Speer  at  church,  and  occasionally 
officiated  for  him.  They  exchanged  visits  at  each  other's  houses, 
and  had  a  good  deal  of  intercourse  together.  Mr.  Speer  never 
appeared  to  be  fond  of  wine,  and  a  glass  or  two  would  affijct  him. 
He  has  known  a  glass  or  two  of  home-made  wine  have  such  an 
effect  upon  him  as  to  make  him  look  silly.  He  never  saw  him 
take  a  drop  of  spirits.  He  never  saw  any  thing  in  Mr.  Speer's 
conduct  at  church  calculated  to  cause  offence  or  scandal  to  any  one. 
He  was  in  a  nervous,  debilitated  state  of  health.  He  nevei  knew 
htm  to  take  more  than  two  glasses  of  wine  in  the  vestry,  and  never 
saw  any  effect  produced  on  him  by  what  he  took  there. 

Samuel  Dona,  schoolmaster,  has  been  acquainted  with  Mr. 
Speer  ever  since  he  has  been  perpetual  curate,  visiting  each  other, 
and  had  he  been  addicted  to  habits  of  intemperance,  the  witness 
roust  have  known  it,  whereas  he  never  saw  any  thing  of  the  kind. 
He  never  witnessed  anything  indecent  or  irreverent  in  his  demea- 
nour or  conduct  at  church,  or  anything  which  he  considered  likely 
to  induce  any  one  to  stay  away.  He  has  known  him  to  falter  at 
the  close  of  his  sermon,  which  was  owing  to  exhaustion  through 
want  of  physical  power,  and  nervousness. 
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Jirin  4i      plained  all  the  appearances  which  had  mialed  the  witnesies 
BwfUTs       ^"^^  ^  notion  that  the  defendant  was  labouring  under  intoxi- 
*  cation  ;  they  had  drawn  erroneous  conclusions  from  circum- 
P^i^^es.  ^^  stances  open  to  a  different  interpretation,  and  a  court  of 
justice  would  always  put  a  candid  construction  upon  doubt- 
ful factSi  and  give  a  defendant  the  benefit  of  any  possible 
doubt.    But  if  the  witnesses  for  the  defence  were 


Unless  habi-  there  could  be  no  doubt ;  and,  unless  habitual  drunkenness 
nwl  ^"^edli  ^®'*®  proved,  the  case  failed.  He  called  upon  the  Court  to 
case  £Aile<L        dismiss  the  defendant  with  his  full  costs. 

Curteis,  D.«  followed  on  the  same  side. 

June  4.  Sir  H.  Jenner. — The  question  in  this  case  involves  no 

auestSoii  not  "*^  considerations  of  law,  but  is  merely  a  question  of  evi- 

of  law,  but  of  dence,— whether  it  is  sufficient  to  support  the  charges  against 

evidence.  ^^.^  Speer,  or  whether  he  has  sufficientiy  rebutted  them. 

Cbaiges  im-  No  one  can  doubt  that,  if  sufficiently  established,  the  charges 

slastical       ot-  constitute  an  ecclesiastical  offence  of  a  serious  nature  ;  for 

fence.  habitiud  drunkenness,  or  even  frequent  drunkenness,  in  a 

Drunkenness,  clergyman,  who  is  pastor  of  a  parish,  and  whose  duty  it  is 

"*  *  h"^^  W*  ^  ®®^  "*  example  of  sobriety  and  moral  conduct  to  his  ps- 

penaL  rishioners,  is  a  highly  penal  offence,  involving  very  serious 

Especially  consequences  on  the  person  who  is  guilty  of  it.    The  offence 

in  performance  ^^  g^^^J  increased,  in  some  respects,  when  such  habits  are 

of  Divine  wor-  indulged  in  at  the  time  the  person  is  actually  engaged  in  the 

*  *P*  '  performance  of  Divine  worship,  as  pleaded  in  this  case* 

-     Representations  having  been  made  to  the  Bishop  <if  the 
Diocese,  he  was  called  upon  to  take  some  steps  to  inquire,  at 
least,  into  the  truth  of  the  complaints  and  representations, 
and  he  accordingly  directed  his  Rural  Dean  to  institute  in- 
quiries, and  the  result  having  been  reported  to  the  Bishop, 
his  Lordship  directed  the  present  proceeding,  in  the  name 
Whether,  in  of  his  secretary.  Whether  (as  observed  in  the  Argument)  it 
Bl8h<Mr8hoSd "  '*'"*^  °'  proper,  under  these  circumstances,   that  the 
be  promoter  of  Bishop  of  the  Diocese  should  be  the  promoter  of  the  office, 
the  office.         either  by  himself  personally,  or  by  his  secretary,  is  not  very 
material  for  the  Court  to  inquire :  I  think  there  are  circum- 
stances in  this  case  which  might  well  justify  a  departure 
fVom  the  strict  rule,  even  if  the  Court  were  indmed  to  saj 
it  would  be  better  that  the  suit  should  have  been  instituted 
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by  other  parties.  The  persons  specially  pointed  out  as  those      Jukx  4 
more  proper  to  have  taken  upon  themselves  the  office  of  pro-  jSyJi^s  tear 
secutingy  are  two  parishioners  (Sir  C.  Sullivan  and  Mr. 
Seeley),   whose  evidence  was   highly  important    for  the 
establishment  of  the  charges,  and  I  can  hardly  think,  there- 
fore»  that  it  would  have  been  prudent  for  one  of  them  to 
be  the  prosecutor,  and  thereby  to  have  deprived  the  cause  of 
that  which,  prima  Jade^  would  b^  the  evidence  of  respecta* 
ble  witnesses.    Other  persons^  it  may  be  said,  there  are, 
who  might  have  been  (and  usually  are)  promoters  of  the 
office  of  the  Judge,  in  cases  of  this  description,  namely,  the 
churchwardens  of  the  parish ;  but  one  of  the  churchwar-     The  church- 
dens,  in  1840,  is  an  important  witness  in  the  cause ;  the  Jl^I^mo"^^" 
other,  who  had  been  in  office  for  four  years,  had  been  ap- 
pointed by  Mr.  Speer,  and  was  employed,  as  a  builder,  by 
his  father,  a  large  landed  proprietor  in  the  parish,  and  as 
this  was  to  be  a  proceeding  against  the  son  of  a  per^n  who 
was  his  "  best  customer,"  it  was  hardly  to  be  supposed  that 
he  would  have  taken  a  very  active  part  in  such  a  prosecu- 
tion.   Therefore,  unless  the  Bishop  of  the  Diocese  had  in- 
terposed, ^d  directed  these  proceedings  to  be  instituted,  in 
the  name  of  his  secretary,  I  do  not  very  well  see  how  the 
case  could  have  been  brought  here  for  legal  adjudication. 
I  therefore  think  that,  whatever  may  be  the  case  under  ordi-  ,  The  Bishop 
nary  circumstances,  there  is  sufficient  in  the  present  not  only  c^rcimgtances  ' 
to  justify  the  Bishop  in  having  directed  these  proceedings  of  tAi*  case, 
to  be  instituted,  but,  further,  that  he  could  not  with  any 
propriety  have  refused  his  interposition,  after  the  complaints 
laid  before  him,  and  the  result  of  the  inquiry  by  the  Rural 
Dean. 

It  has  been  said,  in  the  first  place,  that  the  whole  of  the      Proiecution 
prosecution  is,  in  point  of  fact,    without  any  foundation ;  gj^Jn^iggg  ^^ 
that  it  originates  in  spite  and  malice ;  that  the  Bishop  has  malicious, 
been  most  grossly  deceived,  not  only  by  the  representations 
made  to  him,  but  also  by  the  ''mock  inquiry,"  as  it  is 
termed,  executed  by  the  Rural  Dean ;  and  that,  if  he  had 
been  aware  of  the  real  facts  of  the  case,  he  would  never 
have  directed  the  present  proceedings.    It  is  said  that  Sir 

vol..  I*  H 
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Juki  4w      Charles  Sullivan  and  Mr.  Seeley  have,  in  fact,  inatitutcd 
Burderv,Spe»*  *^*®  ®"^*  against  Mr.  Speeir  from  motives  oF  private  revenge. 
s       rted      Po**'Wy  it  may  be  so ;  it  is  possible  that  evidence  may  be 
perjury.  adduced  to  make  out  a  case  of  conspiracy,  perjury,  and  su- 

bornation of  perjury,  against  the  gentlemen  by  whom  this 
charge  was  made,  and  by  whose  evidence  it  is  supported, 
and  the  party  may,  if  he  thinks  proper,  set  up  a  case  of 
Improbability  this  description.     But  the  probability  of  such  a  case  being 
o  8u     a  case,  j^g^^  ^^^^  j  i\^{j^)^  n^g^  ^^  y^iy  remote  indeed,  and  the 

Court  must  look  at  the  character  of  the  witnesses,  and  the 
evidence  adduced,  with  great  care,  before  it  can  come  to  the 
conclusion  that,  out  of  fourteen  witnesses  examined  in  sup- 
port of  the  Articles,  two  have  been  concerned  in  this  con- 
spiracy against  a  gentleman  who,  from  his  general  character 
and  demeanour,  ought  not  to  have  been  made  the  subject  of 
Genenil  cha-  prosecution  :  for  it  is  represented,  I  have  no  doubt  truly,  that 

defendant      ^  ^®  ^9  *  person  of  popular  manners;  all  the  witnesses  to  Mr. 

good.  Speer's  general  character  speak  of  him  as  a  man  of  mild  man- 

ners, and  amiable  as  husband,  father,  and  child ;  attentive  to 
the  poor,  and  an  extremely  kind-hearted  man.  Now  it  is 
difficult  to  conceive  that  an  individual,  possessing  so  many 
amiable  qualities,  should  have  been  selected  as  an  object  of 
such  a  **  persecution,*'  as  it  is  termed,  as  this ;  and  if  we 
consider  his  additional  claims  on  the  attachment  of  the 
parishioners  from  the  circumstance  of  his  father  and  family 
residing  in  the  parish,  it  would  seem  as  if  there  must  be 
something  behind,  which  counterbalanced  these  good  quali- 
ties in  the  opinion  of  the  parishioners,  and  deprived  the  per- 
son possessing  them  of  the  influence  he  otherwise  would 
have  enjoyed  in  the  parish  of  which  he  is  the  spiritual  super- 
intendent. . 
The  supposed      Who  are  the  parties  supposed  to  have  taken  this  un found- 

persecutors.  ^  prejudice  against  Mr.  Speer  ?  They  are  persons  of  res- 
pectability, of  honourable  stations  in  life,  upon  whom 
(independently  of  the  effect  of  these  proceedings)  no  impu- 
tation has  been  cast,  or  attempted  to  be  cast,  and  one  would 
assume,  d  priori^  that  they  would  not  have  lent  themselves 
to  any  proceeding  derogatory  to  their  general  character,  and 
so  disgraceful  to  them  ;  and  when  we  consider  what  are  the 
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grounds  of  the  private  revenge  which  is  supposed  to  have      Jdkb  4. 
actuated  some  of  those  individuals^  I  think  it  will  turn  out  BwdaySpeer. 
that  they  are  totally  inadequate  to  sustain  such  a  charge. 

The  great  objection  raised  to  the  admissibility  of  the  Ar-        Oi)jection, 
deles  was,  that  they  were  laid  so  generally  that  it  was  im-  ^™!"  the  gene- 
possible  for  the  party  to  defend  himself  against  the  charges,  charges  in  the 
and  the  Court  did,  when  admitting  the  Articles,  express  Articles. 
some  hesitation,  or  rather  threw  out  a  suggestion  that  it  was 
desirable,  if  possible,  that  they  should  be  more  specific  as 
to  time  and  place.    But  the  answer  was,  that  where  you      Answer,  •-- 
plead  habit  and  custom,  it  is  almost  impossible  to  specify  ]|]ii/l^tom\re 
the  particular  time  and  place  when  and  where  any  particular  pleaded,   diffi- 
act  took  place,  so  as  to  be  tied  down  to  give  proof  of  them ;  p^tiCTdar^Unw 
and  the  Court  was  of  opinion,  that  there  was  sufficient  sped-  and  place. 
Iication  of  some  instances  in  which  Mr.  Speer  was  pleaded 
to  have  been  in  a  state  of  intoxication  to  make  the  Articles 
admissible  to  proof.     Undoubtedly,  where  charges  of  this 
kind  are  brought,  the  evidence  must  be  dear  and  dedsive ; 
•for  wherever  a  party  is  criminally  proceeded  against,  the 
Court  is  bound  to  give  him  the  benefit  of  any  fair  and 
rational  doubt  as  to  the  proof  of  the  charges.    With  every 
due  inclination,  therefore,  to  give  Mr.  Speer  the  full  benefit 
of  any  doubt — if  any  should  exist — I  proceed  to  examine 
the  evidence  in  support  of  the  Articles. 

The  Swan  is  proved  to  be  a  very  respectable  public  house     Evidence  in 
or  hotel,  and  as  far  as  the  house  is  concerned,  there  is  no-  ^^^g  ^  ^  * 
thing  which  should  call  for  any  particular  observation  from 
the  Court  against  Mr.  Speer,  for  having  occasionally  had 
recourse  to  that  house  for  the  purpose  of  refreshment,  or  of 
reading  the  newspapers ;  but  the  question  is,  whether  he 
has  been  in  the  habit  of  drinking  there  to  excess,  and 
thereby  creating  scandal  and  offence  to  the  parishioners. 
The  parish  derk,  the  landlord  of  the  house,  and  the  master 
of  the  National  School,  have  been  examined.     The  former      Intoxication 
states  that  he  has  seen  the  defendant  "  under  the  influence  **  ^®  Swan. 
of  liquor  *'  (making  a  distinction,  as  other  witnesses  do,  be- 
tween that  and  ''  a  state  of  intoxication  "),  and  that  he  had 
given  occasion  to  scandal.   The  landlord  of  the  Swan  de- 
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June  4.       poses  that  he  very  ollen  saw  Mr.  Speer  in  a  state  of  intcndct- 

Burder^S  ^^^ '  ^^^  ^^  ^^  ^^'^  ^^™  frequently  become  intoxicated  it 
his  house,  and  that  on  two  or  three  occasions,  he  came  thm 
so  intoxicated  that  he  declined  to  serve  him  with  liquor. 
The  other  witness  deposes  to  his  having  seen  him  at  the 
Smart  intoxicated,  and  drunk  frequently  at  charcb,  and  to 
Habitual      his  being  **  an  habitual  drunkard."    Mr.  Seeley  also  says  hi 

drunkenness,     i^^  ^^^  ^^^  g^^^  frequently  in  a  sUte  of  intoxi(»tioD,  and 

Intoxication  that  he  is   *<  an  habitual   drunkard."     Upon   the   Artide 

at  church.         charging  generally  drunkenness  and  indecent  condact  and 

demeanour  at  church,  during  the  performance  of  Divine  w<v> 

ship,  thirteen  witnesses  have  been  examined,    persons  of 

respectability,  not  likely,  pr%m&  faciei  to  state  what  ther 

Supplied  with  did  not  honestly  believe.    The  fact  of  Mr.  Speer  being  sup- 

wineat  church.  ^^^^  ^.^j^  ^  ^^^  of  port  wine  from  the  Swan  almost  every 

Sunday,  is  proved  beyond  all  dqubt  by  the  landlord,  who 
supplied  it^  and  charged  it  to  Mr.  Speer,  who  paid  for  it  ; 
and  by  the  beadle,  who  brought  it  from  the  Swan^    and 
states  that  Mr.  Speer  consumed  at  least  a  part  of  it — aoiiie* 
times  he  took  a  half-pint  tumbler  of  hot  wine  and  water  be- 
tween  the  prayers  and  the  communion  service,  and  another 
tumbler,  half  wine  and  half  water,  in  the  interval  between 
the  communion  service  and  the  sermon :  no  brandy  was  fur* 
nished,  except  on  one  occasion,  when  a  very  small  quantity 
Quantity  drunk  was  drunk.  Whether  or  not  the  whole  of  the  wine  was  coo- 
immaterial,    if  gmned  is  perfectly  immaterial,  provided  certain  effects  were 
produced.         produced  by  it,  for  it  is  not  the  quantity  which  marks  the 
excess ;  the  effects  of  intoxication  may  be  produced  in  some 
individuals  by  a  much  less  quantity  than  would  produce  any 
Defendant's  eff*ect  whatever  in  other  individuals.    It  is  said  that  Mr. 
constitution—  gp^^^  j^  ^  person  of  weak  and  sickly  constitution ;  that  be 

is  under  the  necessity  of  having  recourse  to  a  stimulant  of 
some  kind  or  other — in  the  shape  of  brandy  or  wine — ^to 
enable  him  to  go  through  the  duties  of  the  entire  service, 
and  very  probably  it  may  be  so,  for  it  is  proved  by  Dr. 
requires  stimu-  Roots  that  he  recommended  stimulants,  and  he  states  that, 
"^*  from  the  Condition  of  his  health  generally,  it  is  very  proba- 

ble that  a  small  quantity  of  wine  would  produce  a  greater 
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effect  upon  him  than  upon  other  persons.    If  that  be  so,  then        Jumc  4. 
it  is  difficult  to  believe  that  any  of  the  gentlemen  who  have  BurdaySDwr, 
been  examined  in  support  of  the  Articles  have  deposed 
falsely  to  their  belief  that  he  was  in  a  state  of  intoxication 
at  the  periods  to  which  they  refer,  and  Mr.  Bluck,  Mr. 
Speer's  curate,  and  his  own  witness,  states  that  a  very  small     Defendant  af- 
quantity  of  wine,  even  two  or  three  glasses  of  home-made  ^^^  ^I^l^Z 
wine,  would  give  him  the  appearance  of  a  person  in  a  state  of  wine. 
of  intoxication.     If,  therefore.  Sir  C.  Sullivan  and  other 
parishioners  were  misled  by  such  a  circumstance,  and  attri- 
buted his  appearance,  like  that  of  a  drunken  man,  to  in- 
toxication, though  in  point  of  fact  he  might  not  have  been 
intoxicated,  it  obviates  the  charge  of  false  representation.     Justifies  the 
But  when  the  number  of  witnesses  is   considered  who,  ®^**^*"**- 
having  been  in  the  habit  of  attending  church,  morning  and 
evening,  for  a  considerable  time,  believed  he  was  intoxicated) 
it  is  impossible  to  doubt  that  they  were  capable  of  judging 
of  the  effects  he  exhibited,  coupled  with  the  fact  that,  wine 
was  brought  into  the  vestry » and  a  certain  quantity  consumed 
by  Mr.  Speen    CapU  Williams,  an  officer  in  her  Majesty's 
service,  has  deposed  that  the  defendant,  in  his  presence,  has 
performed  the  service  in  an  indecent  and  irreverent  manner, 
and  that,  on  the  morning  of  the  12th  August,  18S8,  there 
could  be  no  doubt  that  he  was  intoxicated.    Lord  de  Ros, 
who  had  resided  in  the  parish  from  18S7  to  1839,  and  at- 
tended the  church,  speaks  to  the  defendant's  having  per- 
formed the  service  in  an  indecent  and  irreverent  manner,  so 
as  to  cause  great  offence  and  scandal,  and  states  that  the 
church  was  very  much  deserted  on  that  account.     On  many 
occasions  he  was  intoxicated  ;  so  much  so  as  to  be  scarcely 
able  to  get  through  the  service.    This  witness  considers  the 
defendant  to  have  been  an  habitual  drunkard  during  all  the 
time  he  has  been  perpetual  curate,  from  having  seen  him     Defendant  as 
drunk  at  church,  as  often  drunk  as  sober.  On  interrogatory,  g^'^if  "^""^ 
his  lordship  states  that  Mr.  Speer  is  a  man  of  mild  and  kind 
manners,  and  that  there  is  nothing  unamiable  in  him ;  he 
has  been  avoided  by  the  upper  classes  on  account  of  his 
conduct ;  and  there  is  no  other  reason  why,  living  with  his 
family  in  the  parish,  he  should  not  have  been  received  into 
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Joke  4.       the  sodety  of  the  luperior  claues.    CspL  Lambert,  a  [b- 
Uirdtrv  Sjntr,  ''■'''<"'*''i  Speaks  to  the  defendant's  nunner  of  perfotminE 
the  service  being  indecent  and  irreverent,  and  though  upce 
many  occasions  he  could  attribute  his  conduct  to  intoiio 
tion,  on  one  occasion  only  he  can  be  pomtive  that  he  ta 
actually  intoxicated  during  the  sen'ice,  in  consequence  of 
which,  the  witness  kept  his  family  from  the  church,  and. 
with  Sir  C.  Sullivan,  saw  the  Bishop  of  Winchester  on  tbe 
Buhject.    Mr.  Teggi  one  of  the  churchwardens,  speak*  lo 
the  same  effect.     Merser,  the  pariah   clerk  for    forty-tvo 
years,  an  unwilling  witness,  admits  that  there  have  bHO 
<rrt'itr«ilurfi  often  "great  failures"  in  his  performance  of  Diviae  aervtce; 
Z  rcm^r*^  ^^^  witness  had  read  the  lessons  for  him.    These  failures  hid 
been  always  attributed  to  intoxication  ;  and  many  persona 
have  been  driven  away  from  attending  Divine  service  tti 
account  of  his  manner  of  performing  the  service  and  preach- 
ing.   On  several  occasions,  the  witness  has  certainly  cooii- 
(lered  that,  in  consequence  of  the  wine  or  liquor  drunk  b; 
the  defendant  in  the  vestry,  he  was  in  a  state  of  intoxicatiw, 
and  that  hisfailureswereinpart  caused  thereby.    Mr.Seelej, 
Sir  C.  Sullivan,  and  other  witnesses,  depose  to  aimilar  oob- 
I'arishionera  duct  in  the  church,  and  one  witness  states  that   he  wti 
c It'll fI- L"™ '  *  driven  away  from  the  church  thereby,  and  went  to  the  Inde- 
pendent Chapel,    This   shows  the  effect  his  conduct  mnct 
have  had  upon  the  minds  of  the  parishioners,  and  Sir  C. 
Sullivan  expressly  says,  that  be  would  not  have  continued 
to  attend  the  church  but  fw  the  effect  which  his  example 
might  have  had  upon  other  parishioners,  though  he  sent  his 
children  to  a  neighbouring  church. 
Evidence  in      This  body  of  evidence  can  leave  no  doubt  on  the  miod  of 
rtriii'leB  "  can  ^^  Court  as  to  the  general  conduct  of  Mr.  Speer  durinj;  the 
Wave  no  doubt  performance  of  Divine  service,  and  that  it  was  the  effect  of 
"oiiductf""*"'  *'"*•    H<"*  '■  *'*''  general  esse  met?    First,  by  the  evidence 
Manner     in  **^  ^'''  ^°'^'  ^^   medical   attendant  of  Mr.  Speer.       The 
iviiii^li  tlie  ge- remark  of  Dr.  Roots,  that  a  small  portion  of  stimulating  fluid 
liur.i  cue  met.  J^\g\^^  \iaye  a  greater  or  more  rapid  effect  upon  a  person  of 
Sir.  Speer's  temperament  than  upon  the  generality  of  per- 
sons,  is  strongly  confirmatory  of  the  belief  of  the  witnesses, 
that  the  appearanci^s  he  exhibited  were  the  effects  of  inioxi- 
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cation:  having  wine  in  the  vestry,  and  indulging  in  some       Juns  4. 
portion  of  it,  what  could  be  more  likely  than  that  it  did  Surderv  Sveer* 
produce  those  effects  ?     It  is  very  true  that  the  state  of  his 
health  is  the  cause  of  that  quantity  of  liquor  having  the  ^f  defendnnt  a 
effect  represented  ;  but  if  so,  it  was  the  duty  of  Mr,  Speer  rea«on  for  ab- 
to  abstain  from  taking  the  quantity  which  was  likely  to  pro-  *    "*"^* 
duce  that  effect.     Dr.  Roots  certainly  swears  that  he  does 
not  believe  that  the  state  to  which  Mr.  Speer  was  reduced 
on  these  occasions  was  the  result  of  intoxication ;  but  he 
states  that  the  effects  were  such  as  would  probably  result 
from  the  immoderate  use  of  spirituous  liquors,  ,or  habits  of 
intoxication,  though  they  are  also  produced  by  other  causes. 
But  Dr.  Roots  knows  nothing  more  than  that  he  was  occa- 
sionally sent  for  to  attend  Mr.  Speer  when  labouring  under 
these  effects,  having  had  no  suspicion  that  he  was  addicted 
to  intemperate  habits. 

Other  witnesses  have  been  produced  in  support  of  Mr.      Respectable 
Speer's  general  character,  with  respect  to  his  performance  ''^•^"esses  dis- 
of  his  duty,  and  who  speak  to  their  disbelief 'of  the  charge  charge, 
against  Mr.  Speer  of  being  addicted  to  the  immoderate  use 
of  spirituous  liquors,  especially  the  two  Messrs.  Dyer,  Mrs. 
Ellis,  the  widow  of  the  former  incumbent,  Mr.  Dodson,  the 
Rev.  Mr.  Bluck,  and  Mr.  Doria,  a  respectable  gentleman, 
who  attended  the  church  and  visited  Mr.  Speer,  and  who 
never  observed  that  he  was  addicted  to  the  use  of  spirituous 
liquors.     But,  after  all,  evidence  of  this  description   does    Nef^tiveevi- 
not  contradict  the  positive  testimony  of  other  witnesses,  when  dence  does  not 
the  fact  is  proved  beyond  all  doubt  that,  upon  most  Sun-  sitjve,  support- 
days,  he  was  furnished  with  a  bottle  of  wine  in  the  vestry,  ed  by  facts, 
and  that  he  drank  a  portion  of  it,  sufficient  to  produce  the 
effect  which,  it  is  stated,  two  glasses  of  home-made  wine 
would  produce  in  Mr.  Speer,  namely,  to  make  him  look 
silly,  and  as  if  he  was  under  the  influence  of  liquor.    There 
appears  to  have  been  some  very  religious  people  in  the  pa- 
rish, whose  feelings  led  them  to  complain  of  this  gentle- 
man's mode  of  performing  the  service,  and  I  cannot  doubt 
that  the  parties  who  have  instituted  these  proceedings  have 
been  actuated  by  thete  motives,  and  not  by  those^of  perse- 
cutors. 
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JoKK  4.  So  miicls  therefore,  Tor  the  general  conduct  of  this  gen- 

BurMvSpen  *'*"•*">  '"  performing  his  dutiei ;  we  will  now  proceed  to 
.     some  instances.     The  first  is  one  upon  which  no  witness  hai 

siani''ea  of  mis^  ^f^Ti  produced,  and  respecting  which  a  great  deal  of  obser- 

cuiidiirt.  vation  has  been  made  as  to  the  conduct  of  the  cause,  and  tlu 

mode  in  which  it  has  been  "concocted,"  as  it  is  termed  in 
the  interrof^atory,  with  reference  to  tbe  Article  which  pleaii^ 
that,  on  a  Sunday  rooming;,  in  July  or  August,  1836,  Mr, 
Speerwas  unable,  through  intoxication,  to  finish  the  servire. 
and  notice  was  given  in  the  church  that  there  would  be  no 
Non-prooTor  sermon.   It  has  been  said  that  this  is  the  main  and  important 

5th  Article.  Article,  which  led  to  the  admission  of  all  the  others,  and  bnt 
for  which  the  proceedings  would  have  been  stopped  >a  H- 
mine  by  the  rejection  of  the  Articles.  I  do  not  understand 
on  what  principle  that  )■  stated,  because  there  are  specific 
instances  pleaded  sufficient  to  have  secured  the  admiasion  o( 
the  Articles.  It  tnms  out,  in  fact,  that  what  ja  pleaded  to 
have  taken  place  in  July  or  August,  I8S6,  did  not  take  plan 
till  September,  and  upon  the  mistake  being  discovered,  no 
witneas  was  produced  upon  this  Article.  But,  according  to 
the  case  of  Mr.  Speer  himself,  the  occasion  on  which  no 
sermon  was  preached  occurred  on  the  4<th  September,  1836, 
when  (according  to  the  responsive  Allegation)  Mr.  Speer  had 
been  taken  seriously  ill,  and  though  he  attempted  to  per- 
form the  service,  he  was  unable  to  get  through  the  whole, 
Anicle    not  and  was  persuaded  not  to  preach.     The  Article,  therefore, 

lUi'i'ion"'  ^""'  *"  "**'  without  some  foundation.  This  4th  September, 
1836,  is  fixed  upon  as  the  day  upon  which  Mr.  Speer  was 
labouring  under  indisposition,  was  carried  homefrom  churdi 
in  a  By,  attended  by  Mr.  Seeley,  the  churchwarden,  wbo^ 
having  deposited  Mr.  Speer  at  his  own  house,  proceeded  to 
.  Dr.  Roots,  and  brought  him  to  attend  upon  Mr.  Speer. 
Now  that  Dr.  Roots  did  attend  Mr.  Speer  on  that  day,  there 
can  be  no  doubt ;  and  Dr.  Roots  states  that  he  found  him 
labouring  under  one  of  his  usual  bilious  attacks,  and  he  pre- 
scribed for  him  accordingly,  and  he  states  that  he  had  not 
the  remotest  suspicion  that  his  illness  was  caused  in  any  de* 
gree  by  intoxication  ;  but  there  is.  no  proof  that  that  was 
the  day  on  which  a  sermon  was  not  preached ;  no  witness 
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has  been  produced  to  prove  that,  and  Mr.  Seeley>  who  has      Jukk  4. 
been  interrogated  upon  this  point,  says  it  was  on  the  1 1th  ^^j^speer. 
September ;  if  so,   Dr.  Roots'  evidence  goes  for  nothing, 
since  it  applies  to  the  4th  September*    It  appears,  therefore, 
that  there  were  two  occasions  when  no  sermon  was  preached 
by  Mr*  Speer;  upon  one,  the  sermon  was  preached  by  Dr. 
Holland,  in  consequence  of  Mr.  Speer  being  unwell.     Sir  C* 
Sullivan  has  been  examined  on  the  same  interrogatory,  but 
he  cannot  fix  the  precise  date,  though  he  has  no  doubt  (nor 
Merser,  the  clerk)  that  the  omission  of  the  sermon  was  occa- 
sioned by  intoxication  on  the  part  of  Mr*  Speer,  and  Sir 
Charles  admits  that  the  Article  was  framed  flrom  his  infor* 
mation^  which  puts  an  end  to  all  suspicion  that  the  Article 
was  **  concocted,"  in  the  invidious  sense  in  which  that  term 
has  been  used,  for  the  purpose  of  distorting  the  facts.     I 
have  not  referred  to  this  evidence  for  the  purpose  of  found* 
ing  my  judgment,  that,  at  the  time  when  no  sermon  was 
preached,  Mr.  Speer  was  in  a  state  of  intoxication^  but  only 
to  justify  those  by  whom  the  Article  was  pleaded,  as  to  the 
fact  of  there  being  no  sermon,  though  there  has  been  a  mis- 
take as  to  the  date. 

Another  circumstance  pleaded  as  having  taken  place  in 
the  summer  of  1886,  is  Mr.  Speer's  falling  off  his  horse 
through  intoxication.  The  fact  of  his  having  fallen  off  his 
horse  is  not  denied,  but  a  different  version  is  given  to  the 
cause,  nirmely,  that,  the  horse  being  apt  to  shy  when 
mounted,  it  was  owing  to  this  cause,  and  not  to  intoxica- 
tion. But  both  Captain  Williams  and  his  butler  depose  that 
Mr.  Speer  was  at  the  time  in  a  state  of  intoxication ;  and  if 
they  are  worthy  of  credit,  the  fact  is  established  beyond  all 
doubt,  and  the  contradicting  evidence  is  the  most  loose  that 
can  be  conceived,  and  wholly  insufficient.  I  think,  there- 
fore, that  the  fact  is  established,  that,  upon  this  occasion, 
the  defendant  was  in  a  state  of  intoxication. 

But  a  much  more  serious  charge  is  contained  in  the  next 
Article,  namely,  as  to  what  occurred  at  the  christening  of 
the  child  in  March,  1 838,  upon  which  two  witnesses  have 
been  examined,  upon  whose  credit  no  imputation  is  attempt- 
ed to  be  affixed;  Tegg,  who  had  been  churchwarden  of  the 
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JuMK  4.  parish,  and  Karn,  the  father  of  tke  cfailcL  Bollh  depoaethn 
Burdtrv  Snmr,  *^*  defendant  was  drunk  upon  that  occasion.  Tbcse  per- 
sons are  not  contradicted  ;  they  are  personsof  Tespectabilkj; 
I  cannot  suppose  they  could  have  been  mistaken*  and  th^ 
testimony  must  have  some  ^fhcX,  upon  the  mind  of  the  Cooit 
Merser,  the  derk,  does  not  choose  to^ve  infonaation  o{ 
particular  circumstances*  ami  iho^h  he  is  examined  on  tisi 
Article,  he  will  not  enter  into  particulars ;  be  says  the  oc- 
currence of  things  of  this  kind  was  so  frequent,  th«t  be  is 
unable  to  recoiled  what  took  place  upon  any  pardcolv 
occasioo.  I  hold,  therefore;,  that  Mr.  Speer  was  at  this  dine 
in  a  state  of  intoxication  duri^  the  time  of  perfbrminig  the 
offices  of  the  church,  and  that  the  expression  miule  use  of, 
afler  the  service  was  conckided»  with  reflpect  toina  fiee^  wai 
an  indecent  exhibition,  partly  arising,  perhaps^  from  a  kind- 
ly feeling  towards  his  parishidners,  which,  if  it  had  stood 
alone*  probably  would  not  have  been  brought  to  tiie  nodoe 
of  the  Court;  but,  connected  with  the<»ther  circunstancess 
it  makes  out  the  charge  f»f  indecent  conduct  in  performinf 
Indecent  con.  the  service  of  the  church  ;  for  the  indeceacf^  is  not  in  tbe 
notinthTwonJs  ^^^^^  made  use  of,  but  in  the  time  and  place-*-that  is  tbe 
themselves,  but  sense  in  which  the  term  '*  indecent  '*  is  used, 
in  time  and  r^^  ^^^^^  transaction  is  stttted  to  have  taken  place  in  July, 
1838,  when,  being  in  a  state  of  intoxication,  he  read  the 
pmyers  in  an  irreverent  and  uaseemly  mamier.  No  witness, 
however,  has  been  examieed  on  this  Article  (for  «oaie  reasoo 
or  other),  and  it  is,  therefore,  without  proof. 

The  next  occurrence  pleaded  took  place  on  the  I2th  Aa- 
gust»  upon  the  Article  pleadii^  which  live  witnesses  have 
been  examined.  One  of  them,  Capt.  WiUiam^  aays  it  wa» 
one  of  his  worst  exhibitions ;  Lord  De  Ros  deposes  to  iIk 
same  efiecft,  as  well  as  Sir  C.  Sullivan  and  Mr.  Seeley  ;  and 
tbe  reluctant  testimony  of  Merger  shews  that  Mr.  Speer  was 
at  that  time  in  a  state  of  intoxication.  Whether  the  quantity 
of  wine  he  drank  in  the  vestry  produced  it,  or  the  effect  had 
been  more  rapid  in  consequence  of  some  degree  of  agitatioo, 
is  not  the  question,  but,  Was  the  effect  produced  ?  Was  lie 
at  this  time  in  such  a  state  as  to  perform  the  service  in  a  de- 
cent 4ind  reverent  manner  ?     This,  moreover,  is  not  a  soli- 


place. 
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tary  fact,  b«t  is  stated  as  an  instance  of  this  gentleman's      Juhb  4w 
manner  of  performing  the  service.  p    r~q^^ 

I  now  come  to  the  drcnmstanoe  which  took  place  on  Sun- 
day mornings  10th  Marcb>  1839^  which  led  to  the  oommu-- 
nication  made  to  the  Bishop,  and  to  the  institation  of  these 
proceedings.  Five  witnesses  are  produced  upon  this  Arti«> 
cle«  and  their  evidence  is  precisely  to  the  same  effect  as  that 
which  relates  to  the  occurrence  on  the  12th  August^  IS38 : 
they  all  depose  that  Mr.  Speer  was  on  that  occasion  in  a 
state  of  intoxication.  1  do  not  refer  particularly  to  their 
evidence,  because  the  facts  themselves  are  admitted  by  Mr. 
Speer's  witnesses,  though  they  attribute  his  conduct  and  de<* 
meanour  on  that  occasion  to  indisposition,  and  not  to  intoxi« 
cation.  But  the  Court  is  satisfied  that  there  were  occasions 
on  which  Mr.  Speer  did  indulge  in  the  use  of  wine  to  a  de- 
gree inconsistent  with  the  character  in  which  he  was  to 
appear  before  a  congregation  assembled  for  Divine  worship. 

Now  what  was  to  be  done  under  these  circumstances  ^  ^  ^*fP'  **H*" 
Mr  i_  .  t,  .  .  11  .        -by  the   parties 

Were  the  parishioners  to  remain  quiet,  and  take  no  notice  of  making       the 

such  occurrences  ?  There  seems  to  have  been,  as  I  have  charges— 
stated^  a  great  deal  of  very  proper  religious  feeling  in  this 
parish.  Mr.  Speer  was  charitable  to,  and  beloved  by,  the 
poor^  and  yet  the  higher  classes  of  his  parishioners  would 
take  no  notice  of  him — it  is  stated,  fVom  unfounded  |Nre|u« 
dices.  What  are  the  unfounded  prejudices  ?  It  appears  to 
me  that  Sir  C.  Sullivan  and  Mr.  Seeley  acted  most  properly 
in  the  steps  they  took.  They  have  been  commented  upon, 
as  well  as  their  character  and  behaviour,  in  terms  of  severe 
reprobation  ;  it  is,  therefore,  due  to  them  that  the  Court 
should  notice  the  manner  in  which  they  have  acted ;  and  I  Justified. 
cannot  but  think  that  Mr.  Seeley  is  perfectly  justified  in 
what  he  has  done,  supposing  the  Court  has  taken  a  just  view 
of  the  evidence  on  both  sides.  It  is  not  shewn  that  there  is 
any  enmity  or  malice  on  his  part  towards  Mr.  Speer.  I  think 
he  endeavoured  to  abate  an  evil  for  the  sake  of  the  religious 
feelings  of  the  parishioners  generally  and  of  his  own  family, 
he  being  a  person,  perhaps,  strict  in  his  notions  as  to  reli- 
gious ordinances  and  the  performance  of  religious  duties^ 
and  having  ninety  persons  in  his  employ,  as  a  printer.    Un- 
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Jons  4.  doubtedly,  Mr.  Seeley  has  taken  an  active  interest  in  the 
Burda-~^SnMr  ™*°'^^'  ^^  wHich  the  duty  was  performed  in  the  parish  ;  but 
that  is  a  matter  which  does  not  affect  his  credit,  although  his 
testimony  might  have  had  a  still  greater  effect  with  the  Court 
if  he  had  not  taken  an  active  part  in  the  promotion  of  the 
suit,  and  if  he  had  not  seen  the  witnesses ;  but  there  is  not 
the  least  pretence  for  saying  he  attempted  to  influence  them 
to  speak  to  facts  which  did  not  fall  within  their  own  ob- 
servation, and  were  not  the  unbiassed  conclusions  of  their 
own  minds. 

Sir  Charles  Sullivan  is  another  person  supposed  to  hafe 
taken  up  this  matter  from  religious  motives,  and  to  gratify  i 
private  resentment  against  this  unfortunate  gentleman.  Sir 
Charles  has  been  long  resident  in  the  parish ;  he  is  lay  im- 
propriator (Mr.  Speer's  father  being  the  patron  of  the 
curacy),  and  he  appears  to  be  a  person  of  religious  feelings. 
Now  what  part  has  he  taken  ?  He  was  a  party  to  the  cooh 
plaint  to  the  Bishop,  in  which  1  think  he  was  perfectly  justi- 
fied. He  has  sworn  to  his  conscientious  belief  that,  upoe 
several  occasions,  Mr.  Speer  was  in  a  state  of  intoxicatioo 
in  the  church.  What  was  he  to  do  ?  Was  he  to  have  his 
family  driven  from  church,  because  Mr.  Speer  conducted 
himself  in  this  manner  ?  That  the  congregation  had  di- 
minished in  point  of  number  is  proved.  I  think  Mr.  Speer 
has  been  ill-advised  in  insisting  upon  the  statement,  up  b> 
this  moment,  that  the  charges  against  him  originated  in 
spite  and  malice — that  this  is  all  a  spiteful  and  malidoiis 
prosecution.  There  must  be  some  grounds  for  it,  and  for 
what  purpose  could  Sir  C.  Sullivan  have  been  induced  to 
get  up  this  prosecution,  unless  there  was  something  behind? 
Sir  Charles  Sullivan  has  taken  no  part  in  these  proceedings 
beyond  having  joined  in  the  complaint  laid  before  the  Bi- 
shop, in  which  he  was  most  fully  justified,  and  there  is  no 
Absence  of  appearance  of  enmity  towards  Mr.  Speer  on  the  part  of  Sir 
lice^'orenLu^  Charles  Sullivan,  or  Lord  De  Ros,  or  eiUier  of  the  other 
witnesses.  If  the  Court  is  to  form  any  opinion  of  the  cha- 
racter of  Sir  Charles  Sullivan,  it  would  say  that  he  is  a 
person  the  least  likely  to  take  any  share  in  such  a  prosecu- 
tion.    His  character  stands  without  any  suspicion  or  proba- 
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bility  of  such  an  imputation  being  well  founded,  and  all  the       Junx  4. 
Court  can  do,  with  respect  to  the  charges  attempted  to  be  ^' — ^^^ 
brought  against  him,  is  to  saji  that  he  is  Aree  from  all  suspi-  •op«^- 

cion  of  improper  motives,  or  of  being  influenced  by  malice 
or  resentment  towards  this  individual. 

Upon  the  whole  of  the  case,  I  am  clearly  of  opinion  that    Articles  suffi. 
the  evidence  is  sufficient  to   establish  the  charges  made  ^^^^V  proved, 
against  Mr.  Speer ;  that  if  he  is  not  proved  to  have  been,  in 
the  strict  sense  of  the  term,  an  habitual  drunkard,  he  is 
proved  to  have  been   frequently  guilty  of  the  crime  of 
drunkenness,  and   it  is  not  necessary   that  every  Article    Not  necessary 
should  be  proved  to  its  full  extent ;  it  is  quite  sufficient  jf  ^y^'T^  ^I'J'n® 
the  ecclesiastical  offence  is  made  out  distinctly  by  the  evi«  proved. 
denoe  taken  upon  the  Articles.   I  am  also  clearly  of  opinion, 
that  Mr.  Speer  is  fully  proved  to  have  been  rendered  inca* 
pable,  from  the  effect  of  liquor,  o£  performing  the  duty  of 
the  parish  church  in  a  proper  and  seemly  manner,  and  fur* 
ther,  that  he  has  gone  the  length  of  performing  it  in  an  in* 
decent  and  irreverent  manner,  and  that  the  natural  conse- 
quence has  been  the  withdrawal  of  several  of  the  parishioners 
from  attendance  at  their  parish  church ;  and  I  think  if  some 
steps  had  not  been  taken  to  check  his  proceedings,  they 
must  have  led  to  its  entire  desertion.     It  is,  therefore,  due 
to  the  attendants  at  the  church,  that  the  Court  should  pro* 
nounce  a  sentence  that  shall  have  the  effect  of  preventing 
the  recurrence  of  these  improper  proceedings  and  exhibi- 
tions, and  give  this  gentleman  an  opportunity  to  amend  his 
conduct. 

Before  I  proceed  to  pronounce  that  sentence,  I  will  no-    Objectionable 

tice  certain  interrogatories  (upon  which  the  Court  has  been  interrogatories 

^  ^  '^  to  witnesses. 

called  upon  to  pronounce  its  opinion)  administered  to  some 

of  the  witnesses  examined  upon  the  Articles.  The  object 
with  which  I  refer  to  these  interrogatories  is  topoint  out  the 
impropriety  of  imputing  to  witnesses  of  highly  respectable 
character  the  charges  to  which  I  have  adverted,  namely,  of 
acting  from  malice  and  private  revenge,  and  of  entering  into 
a  conspiracy  against  this  gentleman,  and  attempting  to  sup- 
port such  proceeding  by  evidence  which  is  false :  in  fact,  of 
having  brought  forward  these  unfounded  accusations  to  as- 
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Settling      of 
interrogatories 
must  be  left  to 
the    discretion 
of  Counsel. 


Court  has 
not  means  of 
stopping  Coun- 
sel in  adminis- 
tering interro- 
gatories. 

Court  disap- 
proves of  tbe 
interrogatories 
in  this  case, 
because  un- 
founded. 


perse  his  diameter.     Now,  F  repeat,  that  a  more  improbi- 
ble  case  of  conspiracy  can  hardly  be  imagined.     I  am  not 
prepared  to  say,  that  it  is  not  open  to  a  party »  if  he  diooce, 
to  impute  malice,  and  resentment,  and  spite  to  individii^ 
by  whom  he  suggests  that  he  is  persecnted— *I   have  greit 
difliculty  in  saying  that  the  Court  ought  to  presmbe  anj 
rule  by  which  Counsel  should  be  governed  in  settling-  inter- 
rogatories, upon  such  suggestions  from  their  clients,  forti- 
fied by  their  strong  asseverations  of  innocence;  I  feel  great 
difficulty  in  saying  what  is  the  coarse  which  should  be  pa^ 
sued,  as  the  Court  cannot  know  what  the  individual  circom- 
stances  of  the  case  may  be,  and  it  must,  I  am  afraid,  Ik 
left,  in  each  case,  to  the  discretion  of  Counsel — that  discre- 
tion which  they  are  bound  to  exercise  for  the  advantage  of 
their  client,  as  well  as  with  respect  to  the  general  interests 
of  society.     I  must  leave  it  to  the  good  taste  and  discre- 
tion  of  Counsel   in  what  cases  they   will  be  justified  in 
imputing  to  witnesses  improper  motives  towards  individuals. 
This  Court  has  not  the  means  of  stopping  Counsel  in  admi- 
nistering interrogatories,  as  in  a  court  of  law,  where  ques- 
tions are  put  mva  voce^   and  where  probable  proof  of  a 
conspiracy,  if  it  exist,  may  be  obtained  at  tbe  m<Mnent.    1 
can  only  say,  that  I  disapprove  of  the  nature  of  the  interro- 
gatories in  this  case,  because  I  see  that  they  are  without  t 
shadow  of  foundation  in  fact.   What  can  I  say,  but  thst 
Counsel  should  not  lend  themselves  to  attacks  upon  wit- 
nesses, by  means  of  interrogatcyries  which  impute  improper 
motives  to  them,  of  which  there  is  no  proof?     I  can  onlj 
express  my  disapprobation  of  such  interrogatories  when 
they  are  brought  to  my  notice,  and  from  the  facts  before 
me,  I  have  seen  in  this  case,  with  great  regret,  that,  firoai 
assurances  given  to  Counsel  of  innocence  of  the  charges  im- 
puted to  their  clients— for  they  must  have  been  grounded 
upon  those  unfounded  assurances,  and  upon  statements  th^ 
there  were  grounds  for  imputing  the  charges  to  spite  and 
malice — the  Counsel  have  been  induced  to  sign  these  inter- 
rogatories.    I  cannot  lay  down  any  rule ;  1  can  only  expresi 
my  hope  that  Counsel  will  govern  themselves  by  what  tbe^r 
consider  right,  for  I  can  assure  Counsel  on  both  sidea^  that 
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they  can  produce  no  other  effect  upon  my  mind  than  a      Ju^e  4.. 

prejudice  against  the  person  by  whom  these  interrogatories  

are  administered,  provided  they  do  not  shew  that  the  per-  '  ^*^^' 

sons  to  whom  they  are  addressed  have  been  actuated  by  im- 
proper motives.     Whenever  a  case  is  made  to  depend  upon     When  a  case 
charges  of  coBSp]racy»  perjury,  and  subornation  of  perjury^  depends  upon  a 
against  a  number  of  individuals,  whether  in  high  or  low  life,  spiracy  against 
it  always  creates  a  suspicion  in  the  mind  of  the  Court,  that  ^    number    of 
that  case  has  no  substance  or  foundation.  I  can  say  no  more  ates  a  suspicion 
upon  this  subject,  than  to  express  a  hope  that  Counsel  will  ^^^^  i^  i>  un- 
abstain,  as  far  as  they  possibly  caa^  from  putting  interrogator 
ries  which  in  substance  or  language  they  may  consider  as 
conveyini^  imputations  upon  individuals,  in  whatever  situa- 
tion  those  individuals  may  be. 

With  respect  to  the  sentence,  I  have  endeavoured  to  find.  The  sentence, 
if  possible,  any  circumstances  which  might  justify  the  Court 
in  passing  one  less  severe  than  that  which  it  has  been  accus* 
tomed  to  pass  in  cases  of  this  description.  I  have  considered 
wliether  there  is  any  thing  ^om  which  the  Court  can  sup« 
pose  that  this  gentleman  has  shown  any  symptoms  of  con- 
trition ;  but,  unfortunately,  I  am   bound  to  say  that  the     No    ground 
circumstances  shew   no  ground  of  mitigation.     From  be-  ^^  nntiganon. 
ginning  to  end,  he  has  denied  the  charges;  and  it  is  sug- 
gested that  they  are  founded  in  maHce,  and  therefore  there 
is  nothing  of  which  he  has  to  repent ;  as  no  fault  has  been 
committed  by  him,  there  is  nothing  for  which  he  is  to  ex- 
press contrition.     I  am  bound,  therefore,  to  pronounce  that       Suspension 

sentence  which  the  Court  has  been  in  the  habit  of  doing  in  ?*  "f"!^  *', « 

**        bcnepcto        for 

cases  of  this  kind, — such  a  sentence  as  will  give  the  party  three  years. 

opportunity  of  amendment, — namely,  suspension  for  three 

years.     The   party  will   therefore  be   suspended  officially 

and  beneficially  for  three  years,  and,  as  is  the  usual  course, 

until  he  produces  a  certificate,  from  three  beneficed  clergy.  Certificate. 

men,  that  he  has  been  of  good  conduct  during  that  time ; 

and,  as  a  necessary  consequence,  I  am  under  the  necessity 

of  condemning  him  in  the  costs  incurred  in  the^e  proceed-  Costs. 

ings. 
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Ki0f)  Court  of  2lomiraltff* 

June  8. 

C.iniliutinK  The  "  Eagle." — Cante. — This  was  a  question  betwem 
diiiiiiB^  of  ^  two  ^^^  ^c  jjgj.  jijjeaty'g  g(,ipi,  employed  on  the  Afncan  coast  in , 
to  tlie  liounty  the  suppression  of  the  slave-trade,  claiming  the  bounty  dut 
rtueonuiecoii-  ^^  ^^^^  Condemnation  of  b  vessel,  named  the  Eagle,  by  thrl 
nlBve- vessel.  —  Mixed  CommisBion  Court  at  Sierra  Leone,  the  vessel  herself 
jnriBiliction  of  |iayjj,~  \itt:n  lost  previous  to  tile  proceedinin  there.  Ttx 
tbis  Court.  ....  ,,..,,         ,.,.,„  „ 

claim  lay  between  H.M.  s  sloop  Lily,  or  16  guns,  Comnumdc 

Reeves,  which  originally  took  possession  of  the  TCSsel,  nid 
H.AI.'s  hrigantine  Buzzard,  of  3  guns,  commanded  br 
Lieut.  Charles  Fitzgerald,  which  effected  a  seconcl  aoiim. 
under  the  circumstances  detailed  in  the  judgment  of  tlw 
Court. 

Sir  John  Dodaon,  Q.  A.,  for  the  Bustard,  This  is  a  proceed- 
ing calling  upon  us  to  shew  cause  why  the  boonty-nionri. 
which  has  been  paid  by  decree  of  the  Mixed  Commissicn 
Court  to  the  agent  of  the  Buzzard,  should  not  be  paid  me 
to  the  Lily.  1  see  no  ground  in  law  or  fact  wbjr  it  shoulii 
if  be  i)aid  over.  The  decision  of  the  Mixed  Commisnon  Coon 
at  Sierra  Leone  is  final  and  conclusive,  and  it  is  not  comp^ 
tent  to  this  Court,  under  the  stat.  5  Geo.  4,  c.  IIS,  wbcb 
embodied  the  treaties  with  foreign  powers,  and  enacts  thit 
tlic  Mixed  Commission  Courts  shall  a<ljudge  definitivelr. 
to  entertain  appeals  frnn  their  decision.  In  the  "  Domu 
Barbara,"'  the  Court  of  Admiralty  held  that  a  bounty  de- 
creed by  the  same  Mixed  Commission  Court  was  not  psT- 
uble,  but  upon  appeal  to  the  High  Court  of  Delegates,  this 
sentence  was  reversed,  and  the  decree  of  the  Mixed  Comuii*- 
1  sion  Court  was  held  to  be  final.  The  jurisdiction  given  to  the 
^  Court  by  the  Act  ($71)  does  not  empower  it  to  reverse  or 
vary  a  decree  of  a  Mixed  Commission  Court,  bat  only  u 
adjudicate  between  parties  who  may  have  a  claim  to  bounty. 
or  upon  the  proceeds  of  the  vessel,  and  to  see  justice  done; 
it  hag  no  power  to  take  the  bounty  away  from  parties  to 
whom  the  Mixed  Commission  Court  has  decided  that  it  be- 
longs. QPer  Cur.  Could  I  decide  between  joint  captors?] 
•  2  Hagg.  A.  R.  SAG. 


May  2G. 


Decifik 


of    the     Coi 
under  tile  sli 


r»  Cdh. 
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YeBf  because  the  Act  has  provided  for  it ;  this  Court  is  Juki  8. 
authorized  to  enforoe,  but  not  to  alter,  a  sentence  of  the  TheJEdoU, 
Mixed  Commission  Court.  If  the  Court  has  not  power 
under  the  statute,  it  has  none  at  all ;  and  yet  the  Court  is 
asked  to  say  that  the  vessel  was  not  captured  by  the  Buz- 
sardf  but  by  the  Lify*  The  facts,  moreover,  shew  that  the 
Buzzard  was  the  real  captor. 

AddanUf  D.,  contra*     The  Queen's  Advocate  has  con- 
strued the  treaties,  the  statute^  and  the  case  of  the  "  Donna 
Barbara,"  erroneously.    The  Mixed  Commission  Courts     Final    deci- 
have  jurisdiction  to  decide  without  appeal  in  questions  ^^c^roroig^S^ 
prize  between  two  countries ;   but  it  was  never  intended  Courts  confined 

that  this  Court,  in  considering  questions  of  bounty,  might  to  question,  of 

«    ,      «l.      ^  ^         .    .       V^  P"*«   between 

not  vary  the  sentence  of  the  Mixed  Commission  Courts,  two  countries. 

without  interfering  between  two  countries.    The  **  Donna 

Barbara  *'  was  not  a  question  as  to  the  distribution  of  the 

bounty  between  parties  in  this  country,  but  whether  any       The     true 

bounty  was  due  at  all ;  and  the  CcfUrt  of  Delegates  was  of  opi-  S'^J^  "b^ 

nion  that  the  decree  of  the  Mixed  Commission  Court,  being  ftoro.** 

a  judgment  ta  remf  was  good  against  all  the  world.    Here 

it  is  immaterial  to  the  country  which  the  Eagle  belonged  to, 

whether  the  bounty  is  awarded  to  one  vessel  or  the  other. 

The  IMy,  which  seized  the  vessel,  in  the  first  instancCi  is 

entitled  to  the  bounty. 

Dr.  Lubbikgton. — ^I  think  it  expedient,  first,  to  look  at  June  a 
the  facts  of  the  case,  as  they  are  stated  in  the  evidence  of  Judomkht. 
Lieut.  Boys ;  to  consider  to  what  conclusions  I  am  to  come 
upon  that  evidence ;  and  then  to  see  whether  the  Act  of 
Parliament,  or  the  treaties,  would  bind  me  to  any  particu- 
hu*  determination. 

Mr.  Boys'  statement  is  to  this  effect:  That  he  was.  origi-  Tbefiusts. 
nally  a  mate  on  board  the  Lily  ;  that,  on  the  1st  of  January, 
1839,  when  off  Lagos,  a  noted  slave  port  on  the  African  coast, 
Lieut.  Fitzgerald,  in  command  of  die  Buzzard,  sent  a  boat, 
under  Mr.  Aldridge,  his  senior  mate,  to  board  the  Eagle, 
then  lying  off  Lagos,  with  American  colours  flying ;  that  r 
Mr.  Aldridge  boarded  that  vessel ;  that  he  then  made  a  re- 
port to  Lieut.  Fitsgerald,  Mr.  Boys  being  at  that  time  on 
board  the  Buzzardf  serving  as  mate.    Under  the  drcum* 

VOL.  I.  K 
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JoKB  6.  ttaneet.  Dent.  Ktsgerald  declined  to  aeixe  tfae  tcmcI  ;  and 
jj^^'^gg^  tome  time  afterwards,  Mr.  Boya  joined  the  Lily,  and  a  ccmb- 
nunication  wn  made  by  him,  of  what  had  occurred  wiii 
reapect  to  the  Eagle,  to  the  commander.  Captain  Reero, 
who  seem*  to  have  come  to  the  conduiion  that  there  vu 
juft  ground  for  making  the  wiaare,  and  accordingly  too^ 
poueuion  of  the  EagU :  the  word*  used  by  this  witncMaR 
to  tba  extent  that  it  waa  bis  repretentatiMi  which  eActai 
the  Mcond  seiaure.  He  proceeded  in  charge  of  thia  vcaci 
to  Sierra  Leooei  and  there  a  communicatiDn  touk  place  b^ 
tween  him  and  Mr.  Dougani  a  gentleman  who  aeema  to  id 
on  behalf  of  seiiora  at  that  aettlemenL  Some  commomt* 
tion  waa  made  to  two  of  the  judge*  <tf  the  Mixed  Conmi*- 
iion  Courtf  and  it  waa  in  some  way  or  other— for  k  ii  M 
specifically  itated  how — determined  that  the  Ctrart  ongb 
not  to  take  cognisance  of  the  caae,  and  the  canaequenoe  -wn. 
that  Mr.  Boys  found  himself  with  the  vetiel  on  hialiandta 
Sierra  Leone.  Having  remained  there  about  m.  w«ek,  asd 
having  received  no  orders  from  Captain  Reevea  as  to  vine 
■tepf  he  should  take  in  the  contingenigr  of  such  a  circnB- 
stance  occurring — for  it  is  dear  that  Captun  Reeves  nera 
foretold  or  foresaw  in  any  degree  that  such  a  state  of  thinp 
would  take  plsoe— he  proceeded  in  seardi  of  the  JJJif.  n 
about  a  week  after  his  first  arrival  at  Sierra  Leone.  Th 
Lili/,  however,  had  quitted  that  station,  and  had  proceednl 
home.  He  states  that  he  fell  in  with  her  Majesty's  ship  tk 
Buasard,  and  reported  to  lieut.  Fitsgeraldi  commaulm; 
her,  the  seisure  of  the  veasd,  and  the  refusal  of  the  judgti 
of  the  Court  at  Siena  Leone  to  take  any  cognisance  of  tk 
caae,  by  reason  that  she  waa  captured  under  American  co- 

This  is  a  general  statement  of  the  facta  ;  but  it  may,  per- 
haps, be  expedient  to  lo<^  at  some  of  the  obaervationa  nualt 
Evidence.  by  the  witness,  in  order  more  particularly  to  ascertain  what 
were  the  reasons  whidi  induced  LieuL  f^tsgerald  to  mikt 
the  seisure.  He  says,  "  I  made  a  communication  to  Lint 
Fitsgerald,  in  regard  to  the  peculiar  situation  I  was  pUmi 
in ;  and,  in  consequence  of  what  I  said  to  him,  he  taui 
the  Eagle  as  on  behalf  of  the  Buezard,  and  under  a  ncv 
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and  ahered  declaraticni,  haaliog  down  the  American  flag  and  Jvm  8. 
hoisting  a  Spanish  flag  in  the  Eagle.  He  removed  me  and  tx-jb^—ju. 
my  prise  crew  cmt  of  her,  and  placed  a  mate  and  prise  crew 
from  Che  Buzzard  (his  own  ship)  on  board  of  her  in  our 
stead."  Upon  cross-examination,  he  sajs,  "  The  Eagkp. 
under  the  American  flag,  did  on  that  day  (12th  of  March, 
1839)  run  into  Clarence  Cove,  and  within  gunshot  of  the 
Buzzard/  and  Lit^,  the  master,  bad  op  to  that  time  per- 
severed in  asserting  that  the  vessel  was  American  property. 
I  did  report  myself  to  Lieut.  Fitzgerald,  commanding  the 
Buzzardf  in  due  course  of  service,  as  to  my  superior  officer. 
I  did  acquaint  him  of  my  failure  in  attempting  to  procure 
the  condemnation  of  the  Eagle  at  Sierra  Leone,  and  the  reap 
son  of  such  failure,  namely,  the  ostensible  American  owner- 
ship and  flag  of  the  said  vesseL  It  was  my  intention,  on 
finding  a  British  cruiser  in  Clarence  Cove,  to  abandon  the 
Eagle  there,  and  apply  to  be  received,  with  my  crew,  at 
supernumeraries,  on  board  such  cruiser/'  ^*  I  did,  with  my 
crew,  not  voluntarily,  but  acting  under  the  orders  of  Lieut. 
Fitzgerald,  but  which  orders  I  was  glad  to  receive,  quit  the 
Eagle  in  Clarence  Cove;  and  we  were — not  at  our  own  re- 
quest, but  by  order  of  Lieut.  Fita^;erald  (that  I  am  con- 
vinced of) — received  aa  supernumeraries  on  board  the  Buz** 
zard"  **  Lieut.  Fitzgerald  himself  went  on  board  the  Eagle 
in  Clarence  Cove.  He  did  very  closely  interrogate  Litty  in 
respect  of  the  national  character  and  ownership  of  the  Eagle* 
Litty  did,  in  consequence  of  such  interrogation,  and  of  be* 
ing  told  by  Lieut.  Fitzgerald  that  he  would  be  probably 
taken  to  America,  then,  for  the  first  time,  confess  that  the 
vessel  Eagle  and  her  cargo  were  the  property  of  Spaniards- 
residing  at  Havanna,  and  that  he  (Litty)  had  been  engaged 
as  a  nominal  master,  for  the  sake  of  his  hoisting  an  Amen-* 
can  Bag.  Litty  was  very  reluctant  to  make  such  a  declara* 
tion.  He  had  been  questioned,  not  so  long  as  for  three 
hours,  but  for  as  long  as  for  one  full  hour,  before  the  said 
figict  was  elicited/'  **  Litty  did,  after  declaring  the  said  ves- 
sel and  cargo  to  be  Spanish  property,  hoist  a  Spanish  en- 
sign on  board  the  Eagle.  He  did  that  voluntarily.  Lieut, 
did  not  take  possession  of  the  Eagle  pievious  to 
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JUNK  e.      the  Spuiuh  encign  being  displayed  tbereoa.     He  took  po»- 

_.    g    ,      Kaaioa  of  her  as  being  Spanish  property.     It  waa  after  the 

Spanish  ensign  was  boisted  that  Lieut.  Fitzgerald   Bent  m 

officer  and  the  prize  crew  from  the  Buesard  on  bcMrd  tin 

Eagle." 

Tbe  veMel,  having  been  k  taken  pouesniH)  of,  was  cairitd 
to  the  United  States  of  America ;  an  inqniiy  took  plan, 
and  she  was  6nally  taken  back  towards  Sierra  Leone,  but  at 
her  way  thither,  met  with  an  acddeot  and  waa  lost.  Pro- 
ceedings, however,  were  instituted  in  the  Mixed  Commit 
sion  Court  at  Sieira  Leone,  for  the  condemnatioD  of  tlut 
which,  in  fact,  had  no  existence,  as  I  apprehend,  tor  tbe 
purpose  of  securing  the  payment  of  bounty. 
Quesiions  ari»-  Now,  lodting  at  all  these  facta,  the  first  important  poiBt, 
ing^  fraiii  tbe  j„  ^^  opinion,  is,  in  what  situation  was  Mr.  Boys  at  the 
time  when  he  met  with  the  Butxard  in  Clarence  Core  ?  Hi 
at  that  time  was  in  command  of  the  Eagle,  under .  the  sn- 
thority  of  Commander  Reeves ,-  and  the  question  is,  fint 
(diough  not  solely),  whether  it  was  competent  to  LinL 
Fitsgerald  to  remove  him,  and  immediately  afterwards  nub 
a  seisure  for  his  own  benefiL  That  he  was  removed  by  tk 
authority  of  Lieut.  Fitzgerald,  there  can  be  no  doubt  whst- 
ever,  upon  the  evidence,  for  he  himself  expressly  so  rtattx. 
Now,  I  never  recollect,  in  the  coarse  of  all  my  experioxt 
in  these  Courts,  any  attempt  having  been  made  by  an  offior 
commanding  onei^  her  Majesty's  cruiien  to  take  poasessiai 
of  a  vessel  already  in  the  custody  of  an  officer  belonging  to 
another,  for  the  purpose  of  proceeding  against  that  vessd 
upon  a  second  seizure.  I  apprehend  that  it  would  be  m 
exceedingly  dangerous  principle  to  establish,  xhat  a  vetsd 
being— as  the  E^fe  mast  be  taken  to  be,  for  the  purposet 
of  the  present  inquiry — in  the  custody  of  an  officer  belong" 
ing  to  one  vessel,  he  should,  by  the  authori^  of  any  supe- 
rior officer  whatever,  not  merely  be  dispossessed  of  tfait 
vessel,  for  the  purpose  of  allowing  her  to  go  free,  but  that 
she  may  be  again  seized,  the  benefit  to  inure  to  the  aecood 
Re-seizure  seizor.  I  should  not  have  had  any  hesitation  in  saying,  it 
l^torii^"'  was  not  competent  to  LicuL  Fitogerald  to  do  the  act  he  did; 
and  that  whatever  be  might  have  dene,  with  respect  to  bring- 
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xng  this  vessel  to  final  adjudication,  most  have  inared  to  the  Juxx  a 
benefit  of  the  original  aeizor»  Bat  it  is  right  to  consider  jnuEaaU 
whether  any  thing  intervened  between  the  period  of  his 
ordering  Mr.  Boys  to  quit  the  Eagle  and  to  come  on  board 
his  vessel,  the  Buzzard,  and  the  time  of  the  second  seizure, 
which  ought  to  make  a  different  impression  on  the  mind  and 
judgment  of  the  Court. 

What  did  Lieut.  Fitzgerald  do?     I  am  now  putting  the 
case  in  the  most  favourable  point  of  view  to  him,  for  I  am 
assuming  that  Mr.  Boys  was  actually  removed  before  the  con- 
versation which  took  place  between  Lieut  Fitzgerald  and 
the  master  of  the  Eagle-^^l  am  assuming  that.    Lieut.  Fitz- 
gerald goes  on  board  the  vessel— he  interrogates  the  master 
during  a  considerable  period,  at  least  an  hour,  according 
to  the  evidence.    He  tells  him  that  he  shall  carry  him  to  the 
United  States,  which  operated  as  a  threat ;  and  then  the 
master  for  the  first  time  declares  that  the  vessel  is  in  reality 
Spanish,  and  not  American.    This  being  so,  the  master 
then  hoists  the  Spanish  flag  instead  of  the  American.   Now^ 
do  these  facts  constitute  any  difference  which  ought  to  in- 
duce me  to  depart  from  the  principles  which  I  think  would 
be  ordinarily  applicable  to  such  second  seizure  ?     I  am  of  Circumstaoces 
opinion  that  they  do  not;  because  in  reali^  the  character  of '"'*''*'^' 
the  vessel  was  not  in  the  slightest  degree  altered  by  any 
thing  that  was  said  or  done.   The  mere  fact  of  the  American 
flag  having  been  hoisted  one  moment,  and  the  Spanish  flag 
the  next,  could  not  affect  the  national  character  of  the  ves- 
sel ;  and  it  does  appear  to  me — and  I  am  glad  to  take  this 
opportunity  of  noticing  it — that  it  never  can  be  considered, 
in  these  slave  seizures,  that  the  carrying  of  a  flag  only  shall    Flag  does  not 
indelibly  fix  upon  vessels  a  national  character;  because,  ^^ Styofthe^vwl 
that  were  so,  there  is  an  end  to  all  the  treaties  which  Great  Bel. 
Britain  has  made  with  Portugal,  Spain,  and  other  coun- 
tries ;  for  what  would  be  so  easy  as  always  to  carry  an 
American  dag  on  board,  and  when  the  vessel  was  in  the 
slightest  danger  of  being  captured,  to  hoist  that  flag  ?    If 
that  is  to  shut  out  all  inquiry,  I  apprehend  it  is  utterly  use- 
less to  have  any  British  cruizers  stationed  on  the  coast  of 
Africa  at  all.    Then,  in  point  of  fact,  there  was  no  altera* 
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Juiri  &      dim  of  the  drcumrtuicet  whatever,  becsaw  the  Bxxm  wtn 
ThtEaak.     *"'^''  **  ^^  originally  were  at  the  time  of  the  flnt  seixun. 
and  the  drcumstance  of  hoisting  the  Spuith  cnsigii  could 
by  no  possibility  affect  the  roerita  of  the  caa&     Whcibff 
Lient<  Fitigerald,  in  seizing  this  vessel,  acted  prudsntly  at 
aotr  perhaps  is  not  a  matter  for  the  conaideration  of  the 
CourL    The  only  question  I  have  to  decide  ia, .  to  wboa  tbc 
bounty  is  due  by  law;  and  before  I  give  my  opiDioa  oo  that 
subject,  I  will  notice  the  arguments  founded  i^>od  the  tns- 
ties  and  upon  the  Act  of  ParliamenL 
JuriMliction      Now,  all  the  jurisdiction  which  I  poaseu  upon  this  qeo- 
derived  ^fr^m  '''"'*  *"  yiioxHt  the  Court  of  Admiralty  could  exercise,  ia  d»- 
■uu'uiV  rivedfromdieAct  of  Parliament,  and  that  Act  Mijrs:  "Tbn 

any  party  or  parties  claiming  any  benefit  by  the  way  of 
boun^  or  share  of  the  proceeds  <£  the  seizure  of  any  Spa- 
nish, Portuguese,  or  Netherland  vcasda,  for  TioUtioa  of  a 
treaty  <a  couTention,  shall  and  may  resort  to  the  High  Conn 
of  Admiralty  for  the  purpose  of  obtaining  the  judgmoit  at 
the  said  Court  in  that  behalf."     Now,  certainly,  this  beinf; 
ft  claim  entirely  confined  to  boun^,  it  doea  ^pear  that  tbf 
words  of  this  statute  confer  upon  the  Court  very  ample  jn- 
Td  d«teiiBtn(  riadiction  to  determine  who  is  entitled  to  sny  benefit  by  wi; 
blfmir""'*'"  *^  bounty  in  a  case  of  this  description.     But  it  goea  on  fa^ 
"'"'''  ther  to  say,  "  That  it  shall  be  lawful  lor  the  judge  at  ibe 

High  Court  of  Admiralty  not  only  to  dctermiDe  thereon,  bat 
also  to  hear  and  determine  any  question  of  joint  captoie 
which  may  arise  irom  any  aeianre  of  slaves."  Now,  it  ii 
said  that,  notwithstanding  that  section,  the  words  of  the 
treaties  (of  IBlTandof  1BS5)  are  so  strong,  that,  oondemns- 
tion  having  passed  to  the  Bustardt  this  Court  is  predudo) 
from  GOnndering  the  facta  of  the  case,  aiidmust,ofDCoesa^, 
proceed  as  if  that  adjudicaticm  was,  to  all  intents  and  pur- 
poses, not  only  final,  but  not  examinable  by  thia  Court ;  and 
in  support  of  that  srgument,  the  case  of  the  "  Domna  Bar- 
bora"  and  the  final  adjudication  of  that  case  by  the  Cooit 
Objtct     of  of  Del^^tes,  was  cited.     In  looking  at  the  treaties^  it  it 

bptween    tub-  have  in  view  is,  to  determine  upon  tlte  righta  rf  the  eubjecH 
■MUs  °'   ^^^  of  ^  ^°  itatee,  when  put  in  competition.     It  would  at 
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^ 

only  be  whoDy  unnecessary,  but  it  would  be  inconsistent      Jdkb  8. 
with  all  the  sound  principles  of  government^  to  insert  in  a     «*,  jg.   . 
treaty  that  which  should  be  intended  solely  to  affect  the  in« 
terests  of  the  subjects  of  one  of  the  contracting  parties, 
without  reference  to  the  subjects  of  the  other ;  and  it  is  a 
matter  of  home  legislation  as  to  who  is  entitled  to  the  bounty 
— not  a  matter  to  be  contracted  for  between  two  nations.  The 
object  of  the  treaty  was  this :  to  state  under  what  circum- 
stances a  vessel  should  be  taken,  which  had  committed  a 
breach  of  the  treaty,  and  thereby  become  liable  to  condem- 
nation ;  not  to  go  further,  and  pronounce  that  the  judgment 
of  the  tribunal  constituted  by  this  treaty  should  be  examina* 
ble  by  no  other.  The  words  of  the  second  treaty  are  stronger 
than  those  in  the  first ;  and  if  the  words  in  the  second  would 
not  include  the  point,  h  fortiori,  the  words  in  the  first  could 
not :  '*The  Mixed  Courts  are  to  decide  upon  the  legality  of     Terms  of  the 
the  detention  of  such  vessels  as  the  cruisers  of  either  nation  treaties, 
shall,  in  pursuance  of  the  said  treaty,  detain.    These  Courts 
ahall  adjudge  definitively,  and  without  appeal,  all  questions 
which  shall  arise  out  of  the  capture  and  detention  of  such 
vessels."    What  is  the  meaning  of  these  words  ?    I  appre- 
hend  it  to  be  quite  obvious  that  they  include  nothing 
whatever,    save   questions    arising    between   the   subjects 
of  the  two  contracting  parties.    It  is  ^uite  obvious,  upon 
consideration,  that  this  must  be  the  case ;  because  the  Spa- 
nish Grovemment  has  nothing  to  do  with  our  giving  bounties 
to  vessels  that  may  effect  captures ;  they  have  no  concern 
with  the  distribution  of  the  bounty ;  it  does  not  matter  to 
them  upon  what  principles  the  bounties  are  given,  or  by 
what  rules  they  are  distributed.    I  consider,  therefore,  that  Their  effect 
the  effect  of  the  treaty  is  this— that  where  it  has  been  de- 
cided that  a  vessel  has  been  rightly  condemned,  all  inquiry 
is  immediately  shut  out ;  where  it  has  been  resolved  that  the 
vessel  is  not  liable  to  condemnation,  whatever  circumstances 
might  afterwards  be  developed,  it  would  be  impossible  to 
enter  into  any  further  investigation — and  that  is  the  extent 
of  the  treaty. 

But  it  waa  stated  that,  in  the  <^  Donna  Barbara,"  a  dif- 
ferent view  of  this  question  was  taken  by  the  High  Court  of 
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Jura  B.  Del^ate*.  What  were  the  gronnds  of  tbar  judgment-v 
The  EaaU,  '^^'^  what  were  the  obaervationa  nude  by  any  of  the  jndgn. 
1  have  no  knowledge  vbataoever,  or  upon  what  prindpb 
Dama  Bar-  ^7  proceeded.  But  I  think  it  is  easy  to  perceive  thitthr 
im"  nlstcd  ground  whidi  they  must  have  taken  doe*  not  interfere  vidi 
itliinrbetrea-  ^  judgment  that  I  am  about  to  pronounce  in  thii  ax- 
c».  In  the  "  Dmma  Barbara,"  the  qoestian  waa,  whether  m 

bounty  was  due  or  not— whether  the  vessel  that  had  efl«t«{ 
the  capture  waa  entitled  to  effect  it — that  woa  the  caae  of  tht 
*■  Dtmna  Barbara."  Now,  this  is  a  matter  within  thetrein 
because  the  treaty  specifically  provides  for  this  pcnnL  li 
provides  that  search  and  capture  shall  be  made  only  bj  ni- 
sels  particularly  circumstanced  ;  and  it  is  a  fit  matia  !" 
investigation  by  the  Mixed  Commisrion  Court,  whetbatk 
capture  has  been  effected  by  a  vessel  entitled  to  makeitoriiA 
I  apprehend  that,  if  the  Mixed  Commission  Court  discoTtml 
that  a  vessel  brought  in  for  adjudication  had  been  captni^' 
and  then  proceeded  against  by  a  person  nnautbiMised  b^  i* 
treaty  so  to  do,  it  would  have  a  perfect  right  to  reject  those  p 
ceedingsfbrcondemnation.  The  "Donna Barbara," ibeitii*'. 
was  a  case  fairly  within  the  cognisance  of  the  Mixed  Cam''- 
non  Court;  and  that  being  the  case,  the  Court  of  Del^m 
might,  with  great  propriety,  come  to  the  conclusion  thit( 
was  not  a  matter  a^n  to  be  made  the  subject  of  discoasoL 
and  to  undergo  revision  by  the  Courts  of  this  couotrj'  ' 
do  not  feel,  therefore,  that  the  case  of  the  "  Donna  Barhc 
in  any  degree  presses  upon  me  in  coming  to  a  conduo" 
contrary  to  that  at  which  the  fkcts  of  the  case  and  all  tk 
reasonings  upon-it  at  first  induced  me  to  arrive. 

But  when  I  look  at  the  Act  of  Parliament,  I  am  moretba 
ever  satisfied  that  it  is  the  duty  of  the  Court  not  to  conodtf 
this  matter  as  settled  by  the  decision  of  the  Mixed  Cmmt' 
Queftioni  o(  sion  Court ;  but  that  it  Is  my  peculiar  duty  to  examine  kA 
int  enpture.  inquire  who  is  the  real  captor  of  this  vessel.  How  am  1 « 
decide  a  question  of  joint  capture,  if  the  deddon  of  t^ 
Mixed  Commisdon  Court  is  to  be  considered  as  final?  A 
vessel  trading  in  slaves  is  seized  by  one  of  the  crui«n  i> 
sight  of  another.  The  vessel  effecting  the  capture  imsw- 
diately  carries  the  slaver  to  Sierra  Leone,  and  she  !■  <^ 
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deinned  to  the  party  who  proceeds,  and  if  I  were  to  be  JomwS. 
estopped  by  the  decree  of  the  Mixed  Commisrion  Court,  I  xhl^  i 
never  could  consider  the  question  of  joint  capture  at  all. 
Not  only  so,  but  it  would  be  competent  to  proceed  in  the 
names  of  two  vessels,  one  of  which  had  no  title  to  share, 
and  a  third  vessel  would  not  be  at  liberty  to  contest  the 
real  merits  of  the  case,  because  of  the  decision  of  the  Mixed 
Commission  Court.  In  short,  if  the  decision  of  the  Mixed 
Commission  Court  were  binding  on  this  Court,  in  all 
questions  of  joint  capture,  the  effect  would  be  to  take  away 
its  jurisdiction,  and  to  leave  it  no  power  of  doing  justice 
between  British  subjects,  with  which  the  Mixed  Commis- 
sion Court  has  nothing  to  do. 

I  am  of  opinion  that  this  capture  must,  in  point  of  law, 
be  considered  as  a  capture  by  the  original  seizor  ;  that  it  was 
not  competent  to  Lieut.  Fitzgerald  to  remove  the  officer  in 
charge  of  the  prize,  for  the  purpose  of  making  a  pria^  of  her 
himself;  and  that,  having  so  removed  him  without  compe- 
tent authority,  every  thing  that  was  afterwards  done,  must 
of  necessity,  in  law,  be  considered  as  the  act  of  the  original 
seizor,  who  was  not  legally  deprived  of  his  authority  over 
the  vessel.  Therefore,  I  must  pronounce  for  the  claim  of  Claim  of  Xi?y 
Commander  Reeves,  and  the  LUy,  which  he  commanded,     pronounced  for. 

(The  Court  gave  the  costs  incurred  in  procuring  the  con-  Costs. 
demnation  at  Sierra  Leone.) 


June  9. 

In  thr  Goons  op  Jane  Sotheron,  Widow,  dec. —  Instructions 
Moiibfi.— The  deceased  died  4th  April  last,  leaving  a  will  ^n^j^gg^^^^r"' 
(executed  conformably  to  the  statute)  dated  10th  February  ferred  to  in  a 
preceding,  disposing  of  her  property,  to  the  amount  of  ^}^^  of  poste- 
£6,000.     In  the  will  occurs  the  following  clause:  *'And  I  pronounced  for 

also  wish  that  my  executors  shall  observe  the  instructions  I  »*.  P*'"'  of  the 

tV'ilL 
have  left  respecting  my  jewels,  trinkets,  &c.  &c.  &c"   T.  R., 

one  of  the  attesting  witnesses,  deposed  that,  on  the  11th  Fe- 
bruary, the  day  on-  which  the  deceased  actually  executed 

VOI«.  I.  L 
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Just  0.      her  will  (in  hia  presence  and  that  of  W.  G.  T.),  prior  to  ik 
Soihtnm  Jte    C"^"^**"*  *^^t  being  alone  with  him,  produced  a  paper,  all  m 
lier  own  buid-writing  and  subscription,  dated  12th  Decem- 
liixcei  (he  PS-  ^^''  1^^9>  ^nd  infonned  him  it  waa  the  same  paper  referrni 
I'er;  to  in  her  will;  whereupon  the,  at  the  deponetii's  suggM- 

aiid  dcKribed  tion  and  in  his  presence,  wrote  ai  follows :  '*  These  are  Um 
'^'  instructions  referred  to  in  my  will  as  having  been  left  r- 
tpecting  my  jewels,  trinkets,  &c"  and  thereto  subscrileJ 
her  name,  "J.  Sotheron,  Feb.  11, 1811 ;"  but  the  p*per  we 
not  on  such  occasion  produced  by  the  deceased  to  his  Sti- 
low- witness. 
A  KiiuiiiKT.  Curteit,  D.,  in  support  of  the  motion  for  probate  of  thf 

paper  of  instructions  with  the  will,  as  incorporated  tha^ 
with,  argued  that  the  reference  in  the  will  was  suSicient  t> 
shew  that  they  were  the  aame  instnictioos,  and  there  wen 
no  other. 
Junauiin.  Sir  H.  Jbnmeh. — The  Act  requires  that  a  will  or  codid 

shall  be  signed  at  the  foot  of  the  paper  by  the  testator,  it 
the  presence  of  two  witnesses  present  at  the  same  time,  kIh 
sh&ll  attest  the  same  in  the  presence  of  the  testator.     I  lo 
not  aware  of  any  case  in  which  the  Court  has  gone  th 
length  of  holding,  that  a  paper  referred  to  in  a  will  slull 
form  part  of  the  will.   Where  there  has  been  a  codicil,  ne 
cuted  as  a  codicil  before  the  date  when  the  statute  came  inf 
operation,  the  Court  has  held  its  republication  sufficient  is 
the  presence  of  witnesses,  when  referred  to  in  a  document 
of  subsequent  date-*'     But  here  the  paper  is  dated  in  D^ 
cember,  1889,  consequently  after  the  Act  came  into  open- 
tion,  and  it  is  not  signed  in  the  presence  of  witnesses.    [ 
cannot  see  how  the  Court  can  say  that  this  is  a  part  of  the 
Not  executed  will,  and  decree  probate  of  it.     It  is  not  executed  in  tlu 
witnewet'*  "'  presence  of  witnesses ;  it  is  produced  to  one  of  the  sub- 
scribed witnesses  to  the  will,  but  it  is  not  produced  to  so; 
other  witness,  anil  he  does  not  attest  it.     I  must  reject  the 
Motion    tt-  motion.    1  am  sorry  for  it,  as  it  defeats  the  intenti<ni  of  tit 
^'^'^  testatrix. 


•  Im  iht  Goodt  of  Jcht  F.  Saulk ,-  ante,  p.  2. 
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Higl^  4troutt  of  flUtttiraltv* 

JUN£  17. 

The  "  Armadillo."— ilrf  on  Petition, — ^The  vessel,  in  Bottomry,— 
this  case,  a  brig  of  400  tons,  owned  by  an  American,  left  ^""j^J/^^J^^ 
New  York,  4th  October,  1840,  for  Antwerp,  there  di8-8hip..on  bilU 
charged  her  cargo,  and  proceeded  in  ballast  to  Newcastle,  "^^^^y^^l 
where  she  arrived  on  the  2nd  November.  The  master  covered  by  an 
(Benedict)  addressed  himself  to  Mr.  C.  F.  Jackson,  and  pro-  2^^™*„"^\  ,^f 
duced  to  him  a  letter  of  credit  from  his  owners,  Eastman  coverablc under 
and  Co.,  and  a  recommendation  from  a  house  at  Antwerp,  y^;  ?,.°('^'x^ 

,  ,         &  4  V  ICt.  C  DO. 

Mr.  Jackson  procured  a  cargo  (valued  at  £3,000),  including  —Attempt   to 

200  tons  of  coals,  not  on  freight,  but  on  account  of  the  recovn   on    a 

1  .  «         1        «  t  *  ^«i«    i*         1-.  1.  bottomry  bond, 

ship,  and  made  advances  to  the  amount  of  x210,  for  which  on  the  ground 

he  took  bills  drawn  by  the  master  on  Eastman  and  Co.,  of  ^f*"**©*"  >?"•*- 
which  were  afterwards  returned  dishonoured.    The  vessel,  and  on  account 

meanwhile,  sailed  from  Newcastle,  but  struck  on  the  bar,  ?^  ■  deviarion 

in  tlie  vovflffc 
received  damage,  and  returned  on  the  28th  November.  The  ^,1  guataineJL  * 

master   applied  to   Mr.  Jackson  for  a  further  advance  of 

money,  for  the  necessary  repairs  and  supplies  ;  but  his  sus* 

pidons  having  been  excited,  as  to  the  ownership  o?  the  ves* 

sel,  he  thought  it  expedient  to  inspect  the  register,  which 

(he  represents)  had  been  sedulously  concealed  from  him. 

He  applied  to  the  American  Vice- Consul  (with  whom  the 

register  was  deposited),  and  upon  inspection  found  that  a 

bottomry -bond  (endorsed  on  the  register,  conformably  to 

the  American  law)  had  been  executed  at  Antwerp,  and  that 

Eastman  and  Co.  were  not  the  owners  of  the  vessel,  which 

belonged  to  a  Mr.  Campbell.    On  the  1 6th  December,  the 

master  renewed  his  application,  but  Mr.  Jackson  refused  to 

make  any  advances  except  on  condition  that  the  master 

should  execute  an  assignment  of  the  freight  of  the  voyage, 

to  cover  the  amount  already  advanced  and  secured  by  bills 

(which  had  not  yet  been  returned),  and  execute  a  bottomry-  , 

bond  for  the  advances  about  to  be  made.     These  conditions 

were   agreed   to ;   advances  were  made  by  Jackson,  and 

on  the  12th  January,  1841,  a  bond  was  executed  for  £384, 

the  amount  of  these  advances,  with  25  per  cent,  interest. 


T6  ADMIRALTY  COUBT.  [Tua.T 

Jdmi  17.  The  vessel  soiled  from  Nevcutle  od  the-  8Sod  Jamuir, 
The  "ArmaiHh  ''*"""^  ***  Hev  York.  Upon  arriving  i>ff  Detlt  the  masur 
remained  in  the  Downs  for  seven  or  eight  days,  and  tha 
proceeded  toCowes,  where  be  arrived  on  the  Snd  Febnuri: 
the  vessel  was  surveyed  next  day,  and  found  to  be  leakj. 
Mr.  Jackson,  learning  from  a  newspaper  that  the  veaael  W 
gone  to  CoweSf  proceeded  thither,  and,  on  his  arrinl 
found  that  the  cargo  had  been  unladen,  and  that  the  masta 
was  selling  the  coals.  He  immediately  obtained  an  injunc- 
tion from  the  Vice-Chancellor  to  restrain  the  aale.  On  tb 
23rd  February,  the  vessel,  being  empty,  fell  orer,  and  wt- 
tained  damage.  Meanwhile,  negotiations  had  been  gtHo; 
on  between  the  jnaater  and  Mr.  Jackson  for  further  i^ 
vances  on  bottomry,  whicb  were  refused,  and  finally  tl> 
injunctions  (for  there  were  several)  were  dissolved,  vitti 
'  costs.      On   the  3rd  March,   the   master   was  arrested  a 

the  suit  of  Mr.  Jackson;  on  the  9thi  the  vec<iel  was  w^ 
veyed  ;  the  next  day,  docked ;  but  no  repairs  were  d<nt ; 
and,  being  about  to  prosecute  her  voyage,  waa,  on  the  13tii 
arrested  by  process  of  this  Court  at  the  suit  of  Mr.  Jackson- 
June  6.  l^Uholl,  D.,  for  the  bondholder.    Under  the  sUtute,  3  &  4 

AsauHENT,      yjpj^  (,  g^^  g  person  supplying  a  fordgn  ship  with  neceasana. 
may  arrest  her,  and  prosecute  his  claim  in  thia  Court,  a  prac- 
tice ctmsonant  with  the  universal  maritime  lav,  though  ntf 
The    lender  heretofore  the  law  of  England.     Mr.  Jacksim   is    desrij 
wittiintheequi-  ^jthin  the  equitable  meaning  of  the  statute,  for  he  is  in  th( 
utile    meaning    .        .         „  ^  ,    ."  .  , 

uf  tbe  ttst.        situation  of  a  person  supplying  necessanes  to  the  maater  fir 
the  service  of  tbe  vessel ;  he  not  only  lent  money,  by  wbidi 
necesaaries  were  supplied,  but  was  responsible  for  supptia; 
in  the  same  manner  as  a  sail-maker,  purchasing  ropes,  sap- 
plies  the  ropes.  This  Court  is  invested  with  a  large  equit^ 
jurisdiction,  snd  seeing  that  Mr.  Jackson  is  likely   to  Icat 
money    if   that   jurisdiction   be   not   exercised,     it   is  llx 
duty  of  the  Court,  under  the  statute,  to  hold  that,  bavinj 
pledged  his  credit  od  account  of  tbe  vessel,    he  coon 
within  tbe  equitable  construction  of  the  6th  section  of  tbt 
Bond     due,  statute.     But,  if  the  Court   thinks   it   has  no  jurisdictia) 
tliroufb  frsiid,  ^^^^  ^^  statute,  he  is  entitled  to  recover  <m  the  bond,  iIk 
delav,  and  de-  ,  ,  ,      -      i  ^       i    ,       .  ,  > 

viation.  money  having  been  obtained  fraudulently  and  by  undue  tt- 
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presentation^  and  it  has  become  due  through  a  deviation  from     juNt  17. 

the  course  of  the  voyage.  Eastman  &  Co.  had  been  held  out  ^»  "T    ^^ 

to  Mr.  Jackscm  as  the  owners  of  the  vessel,  whereas  there 

is  no  proof  that  Eastman  &  Co.  ever  were  owners.    The 

delay  of  the  vessel  in  the  Downs  is  suspicious.     If  it  was 

really  leaky»  the  master  should  have  gone  to  the  nearest 

port.    This  is  the  duty  of  a  master  in  such  cases,  according 

to  Lord  Hardwicke,  in  MoUeux  v.  The  London  Assurance 

Company.*    Why  did  he  not  go  to  Ramsgate  or  Dover  ? 

These  ports  were  within  the  limits  of  the  voyage^  whereas 

we -deny  Cowes  to  be  so;  and  he  gave  no  notice  to  any 

person  interested  in  the  cargo.    Whilst  at  Cowes,  the  vessel 

was  neglected,  as  well  as  the  cargo,  some  parts  of  which 

were  perishable ;  and  the  master  then  proceeded  to  sell  the 

c^als,  on  which  Mr.  Jackson  had  a  lien.    The  survey  which 

the  vessel  underwent  was  an  insufficient  one ;  we  say  that    Vessel  unseat 

she  was  totally  unseaworthy  and  her  timbers  were  rotten,  worthy. 

What  amounts  to  a  vitiation  of  a  policy  of  insurance  makes    Wbatvitiatet 

a  bottomry-bond  liable  to  be  sued  upon.    The  deviation,  in  *  P®^**7  ^  »»- 

^oing  to  Cowes,  was  wilful.     In  such  cases  the  bond  is  for*  dera    a    bond 

feited,  and  may  be  recovered,  though  the  vessel  did  not<^^* 

proceed  on  her  voyage.    The  Court  will,  therefore,  relieve 

JVlr.  Jackson  either  under  the  statute,  or  by  pronouncing  that 

the  bond  is  due ;  with  land  interest,  or  maritime  interest ; 

pro  rata  itineris  peracii,  or  for  the  whole  voyage. 

[Authorities  cited:  Park,  Ins.jf  Marshall,  Ine.;X   ^^7- Aathoritie*. 
liame  v.  Stedman;^  Western  v.  WUdey;^  Fox  v.  Black ;^ 
Tonmson  v.  Guion;**  Elliot  v.  Wilson  ;\\  Mount  v.  Lar^ 

kins ;tt  ^^g^  ▼•  ya^S^  WiUiams  v.  Shee;\\\\  The 
"J<ico6  ;"ff  The  **  Neptune,'*  1802;  The  "  WaksamheH;* 
1809.] 

Harding^  D.,  on  the  same  side. 

AddamSy  D.,  for  the  owner.  This  is  not  a  case  within  the  Case  not  with- 
spirit  and  meaning  of  the  statute,  nor  is  Mr.  Jackson  entitled  "*  meaning  of 
to  invoke  the  equitable  jurisdiction  of  the  Court.   If  he  has 

•  1  Atk.  5i5.                      t  2  Vol.  c.  17.  :  2  VoL  c.  12. 

$  Holt,  126.                    II  Skin,  152.  5  2  Park,  In».  438. 

•*  JM,  tt  7  Bro.  P.C.  459.  \\  8  Bing.  108. 

S$  3  Camp.  437.                   Iff  Id,  460.  11  4  Rob.  215. 
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been  «  sufferer,  it  is  by  his  own  ftnlt.    What  object  could 
....    the  mister  have  in  mtsrepreMnting  the  ownership  of  tbc 
veMel  ?     There  had  been  a  conditional  transfer  fVom  Camp- 
bell to  Kastman  &  Co.,  which  was  not  completed,  though  th; 
master  believed  Eastman  &  Co.  to  be  the  own«rs.     Befon 
the  bond  was  given,  Jackson  knew  all  the  drcumsUnce. 
The  sale  of  the  coals  at  Cowes  was  unavoidable,  and  it  «b 
a  good  market  for  the  article.  The  coals  were  not  on  freight ; 
if  Jackson  had  no  Hen  on  them.     The  injuncUon  obtained  br 
'^ ''  hira  was  a  most  unrighteous  proceeding ;   he   arrests  tbe 
master  and  compels  him  to  pay  the  proceeds  of  the  cosl<> 
The  shippers  then  obtain  injunctions,  which  are  dissolved 
with  costs.     After  all  this,  Jackson  now  asks  for  bis  bond, 
vine  on  the  ground  of  deviation  and  delay.    The  delay  was  ttAtir 
owing  to  Jackson,  for  if  he  had  not  interfered  to  prevent  tk 
■ale  of  the  cosls,  the  vessel  would  have  proceeded  on  ha 
voyage,  and  the  bond  might  have  been  enfbrced  at  New 
III.    York.     As  to  the'  deviation,  the  voyage  described  in  \ht 
bond  is  IVom  Newcastle  to  New  York,  "  with  pFrmisaiim  ti 
the  master  to  touch  and  stay  at  and  proceed  to,  at  his  discre- 
tion, all  ports  and  places  within  the  limits  of  the  vnyagt-* 
Cowes  is  in  the  line  of  the  voysge  to  America.    Mr.  Jadura 
has  no  right  to  proceed  under  the  statute,   and    all  the 
liiiii  obstacles  which  prevented  the  completion  of  the   voys^e 
1''^'  resulted  from  his  conduct,  in  endeavouring  to  advance  hii 
dtr.  own  interests. 

Rohintm,  D-,  on  the  same  side. 

Dr.  LusHiNQTON. — When  application  was  made  to  thii 
Court  to  arrest  the  vessel,  I  was  anxious  to  understand  upm 
what  principle  a  warrant  could  be  looked  for.  Upon  refer' 
ence  to  an  sdidHvit,  dated  the  10th  March,  1841,  it  appeared 
that  there  might  possibly  be  grounds  upon  which  the  arret 
run  could  be  maintained.  One  was,  that  necessaries  had  be«i 
""  supplied  to  this  vessel,  which  was  a  foreign  vessel ;  another 
was,  that  •  bottomry-bond  had  been  given,  which  hid 
become  due.  The  case  appears  now  to  have  resolved  itsdf 
into  these  two  points — namely,  that  the  bottomry-bond  i^ 
due  in  consequence  of  the  master  never  having  boma  /iie 
intended  to  proceed  to  the  alleged  port  of  destination.  New 
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York ;  an  unnecessary  delay  in  the  prosecution  of  the  voyage;      Juwb  17. 
and  also,   a  deviation  from  the  proper  course.    It  might  ^^  ArwuMdiSo. 
have  been  that  the  bond  was  given  with  a  fraudulent  inten- 
tion to  defeat  the  claim  of  Mr.  Jackson ;  or  it  might  be  that 
the  bond,  having  been  bona  fide  executed*  subsequently 
became  due.   I  think  there  is  no  ground  for  the  Court  to     No    ground 
proceed  under  the  statute,  which  gives  it  jurisdiction  against  underthe  stat 
a  vessel  for  obtaining  payment  to  those  who  have  furnished 
necessaries  to  a  foreign  ship,  because  there  does  not  appear 
to  me  to  be  any  circumstances  disclosed  which  shew  that 
there  was  originally  a  fraudulent  intention:  but  I  purpose  to 
advert  to  some  of  these  circumstances,  and  see  how  far  they 
are  capable  oi  explanation. 

The  circumstances  which  occurred  at  Newcastle  are  alleged  Circumstances 
to  be  connected  with  fraudulent  purposes ;  but  I  find  it  y^^^^  given,  not 
difficult  to  come  to  such  conclusion*  I  do  not  see  how  Mr.  fraudulent. 
Jackson  suffered  any  damage  trom  the  representations  with 
respect  to  Eastman  &  Co.  being  the  owners  of  the  vessel, 
even  supposing  that  they  were  not  the  real  owners.  With 
respect  to  the  discovery  of  the  former  bond,  though  it  is 
stated  in  the  afBdavit  that  the  ship's  papers  were  ''  sedu- 
lously kept  back"  from  Mr.  Jackson,  yet  he  does  not  state 
that  he  made  any  attempt  to  inspect  those,  papers ;  nor  can 
I  understand  what  greater  difficulty  there  was  in  his  inspects 
ing  the  papers  in  November,  1840,  than  he  experienced  in 
inspecting  them  in  December.  However  this  might  be,  it  is 
clear  that  these  facts  can  only  affect  the  £200  originally 
advanced.  With  all  those  facts,  as  he  states,  then  perfectly  All  fMcts 
known,  he  proceeds  again  to  intermeddle,  with  the  transac-  J"®*'"  t®  *'^"- 
tions  of  the  vessel,  and  he  voluntarily,  with  a  full  knowledge 
of  all  the  previous  circumstances,  enters  into  the  transaction 
which  ends  in  the  bottomry-bond.  When  the  vessel  sailed 
from  Newcastle,  I  am  at  a  loss  to  conjecture  upon  what  ground 
it  can  be  argued  that  the  master  never  honA  fide  intended  to 
proceed  to  New  York,  his  place  of  destination.  If  he  had 
no  such  intention,  and  if  his  conduct,  after  quitting  New- 
castle, is  tainted  with  fraud,  and  he  never  intended  to 
complete  the  voyage,  I  have  no  hesitation  in  saying  that  the 
bond  is  due.    The  general  principle,  where  a  bottomry-bond 
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Jdn>  17.  18  givm  by  ■  master,  ia,  that  the  bond  don  not  beccot 
Tht  Arme£Bo.  P*y"l*'*  "^il'  th^  TOjagc  has  been  completed ;  but  if  i 
master,  setting  out  on  a  voyage,  fraudulently  determines  wt 
cijiie  regulBt-  ^  proceed  with  the  vessel  to  the  place  to  which  she  ku 
inn  pii|"i>ent  of  destined,  I  entertain  no  doubt  whatever  hut  that  the  bond 
'"'"<''■  becomes  due. 

Detention  of  i\^^  detention  of  the  vessel  in  the  Downs,  for  •even  a 
eight  days,  is  a  drcunutance  which  has  been  much  relitd 
upon,  as  shewing  that  the  master  was  guilty  of  a  delay  totallj 
unjustifiable ;  and  it  has  been  argued  that  any  delaj  wmid 
vitiate  the  bond.  Or,  in  other  words,  would  G«uae  the  hool 
to  become  due,  and  it*  payment  liable  to  be  enforced  by  tlu 
Court.  But  the  tacts  do  not  enable  me  to  come  to  the  ca>- 
clusion  that  the  master  was  guilty  of  any  delay  not  justified 
by  the  circumstances.  Whatever  was  the  conditimi  of  tlx 
vessel,  whether,  when  she  led  Newcastle,  she  was,  «s  repn- 
sented  by  some  witnesses,  in  so  rotten  a  coDdition  that  it 
would  be  impossible  effectually  to  repair  her;  or  wbether 
the  repairs  done  at  Newcastle  were  done  so  iticompletelj  w 
not  to  render  her  perfectly  seaworthy ;  still  I  think  it  ia  dm. 
from  alt  the  affidavits  as  to  the  surveys  and  examination)  li 
this  vessel,  that  she  was  in  a  leaky  state  when  she  reacbnl 
the  Downs ;  and  conndering  that  she  was  about  to  cross  the 
Atlantic,  I  c&n  see  nothing  in  the  nature  of  fraud  or  nnjoa 
delay  in  the  master  remaining  in  the  Downs  for  the  purpoc 
of  BscertainiRg  whether  the  leak  was  of  such  a  character  m 
to  endanger  the  ship  and  the  lives  of  those  on  board,  if  ibc 
prosecuted  her  voyage  without  further  repairs. 
ilelarsiCown,  It  is  alleged  that  the  proceeding  to  Cowe*  was  adeviatki 
v'i'aiio^*  '"""*  '''*  proper  track  ;  and  in  the  course  of  the  argumeat  it 

was  very  much  insisted  upon  that  it  bad  been  stated  in  tbt 
Act  on  Petition,  that  the  port  of  Cowes  was  not  iritfain  tbt 
limits  of  the  voyage  as  described  in  the  bottouvy-boDd, 
which  says,  "  The  roaster  shall  have  liber^  to  touch  at  iH 
ports  and  places  within  the  limits  of  the  voyage,"  and  it  a 
said  that,  there  being  no  contradiction  in  the  Act  with  re 
spect  to  this  averment,  the  Court  ought  to  take  it  for  grant- 
ed that  Cowes  was  out  of  the  limits  of  the  voyage.  Nov. 
where  a  fact  is  stated,  and  there  is  no  contndictian  of  tlnl 
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fact,  primS  facie,  the  Court  -would  assume  such  an  aver-      Jnirv  17. 
ment  to  be  true.    But  in  this  case  I  doubt  whether  the  xk$Amadilh. 
ayerment  is  an  averment  of  fiict  at  alL    It  is  rather  a 
statement  of  what  is  considered  by  the  party  proceeding 
in  this  cause  to  be  the  law.    There  is  no  doubt  whatever  of 
the  vessel  having  gone  to  Cowes,  and  whether  Cowes  was 
out  of  the  limits  of  the  voyage^  is  not  a  question  of  fact,  but 
a  question  of  law,  depending  on  admitted  facts.    I  never 
yet  heard  it  maintained,  that  because  one  party  has  sttited  a 
proposition  of  law,  in  an  Act  on  Petition,  that  proposition 
was  to  be  taken  for  granted,  unless  there  was  an  express  de- 
nial of  it  on  the  other  side.    If  the  case  depended  entirely 
upon  the  fact  whether  Cowes  was  or  was  not  within  the 
limits  of  the  voyage,  the  Court  would  have  been  very  anxious 
to  be  supplied  with  some  information,  from  persons  well 
acquainted  with  those  matters,  as  to  what  would  have  been 
the  view  taken  with  respect  to  insurance  cases.    I  confess 
that,  if  i  had  to  decide  the  question  as  it  stands,  without 
reference  to  other  circumstances,  I  should  be  a  long  time 
before  I  came  to  the  conclusion  that,  looking  at  the  situa- 
tion in  which  the  master  was  placed,  the  port  of  Cowes 
could  be  considered  as  out  of  the  limits  of  the  voyage.    But, 
in  my  judgment,  there  are  other  facts  and  circumstances 
which  must  form  a  part  of  this  question  before  I  decide 
upon  it*    If  Cowes  was  the  most  fit  port,  or  one  of  the  most 
convenient  ports,  for  obtaining  the  necessary  repairs,  or  the 
examination  requisite  prior  to  the  repairs  being  made,  then 
1  apprehend,  whether  strictly  within  the  limits  or  out  of  the 
limits  of  the  voyage,  the  master  would  have  exercised  a  just 
and  sound  discretion  in  resorting  to  that  port.    That  it  was 
necessary  to  go  into  scmie  port  I  am  perfectly  satisfied.  Now, 
what  choice  had  the  master,  under  these  circumstances,  look- 
ing at  the  season  of  the  year,  and  the  probable  state  of  the 
weather?    He  might  have  gone  from  the  Downs  back  to 
Ramsgate,  or  forward  to  Cowes,  which  appears  to  have 
been  the  nearest  port.    That  his  voyage  was  in  the  slightest 
degree  likely  to  be  lengthened  by  going  to  Cowes  rather 
than  to  Ramsgate,  I  have  not  had  even  an  assertion.  Looking,  Juitifiable. 
then,  at  his  condition  on  the  1st  or  2nd  February,  I  see  no 
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resMm  why  the  tnaiter  ihould  not  bs  jnidfied  in  pncecfe 
to  Cowm. 

On  airivlng  at  Cowcs,  «  ■urvey  ii  taken,  and  tiw  hm 
Jtdet  of  this  mryey  ii  in  no  degree  impeatjwd.  Aimv< 
others,  it  was  made  by  a  person  who  seems  to  haye  bcoi  (a 
many  y«ara  employed  for  Mch  puipoaet  by  Lloyd's  Co^ 
house.  The  survey  haying  been  made,  it  was  nectnT 
that  the  vessel  should  be  anladen.  Bat  Mr.  Jacfaon,  hiTi^ 
been  infmned  by  a  newspaper,  that  the  veaeel  bad  reid*: 
Cowei,  set  off  from  Newcastle,  and  arrived  at  Cawnon:^ 
8th  of  February.  Now  here  arises  a  diffiml^  whiriiik 
Court  has  not  materials  to  deal  with,  as  to  tha  dates.  1  Iwr 
no  date  in  tmy  of  these  papers,  aa  to  when  the  attempt  *s 
made  by  the  roaster  to  sell  the  coals,  or  when  the  injoKtw 
was  issued  to  prevent  him.  But  it  appears  that  the  w. 
on  the  S3rd  February,  after  the  cargo  had  been  unladen.  ftC 
over ;  and  I  must  presume,  in  the  mean  time,  the  mtf 
intended  to  sell  the  ooals,  taken  on  the  ship'a  accoubt,  to  t 
tkwj  the  expenses  of  surveying  and  repairing  the  ship.  Ei 
is  stopped  by  an  injunction,  and  is  subsequently  armtnih 
Mr.  Jackson.  The  master  then  pays  over  to  him  tbe  ^ 
ceeds  of  the  coals,  for  the  purpose  (aa  I  apprehend)  of  liq^ 
dadng  the  demand  which  Mr.  Jacksoa  had  ngainst  Eubtf 
and  Co.,  and  against  the  master,  on  account  of  billi  of  "■ 
change  given  at  Newcasde.  lliese  were  pretty  strtmg  a* 
sure* ;  whether  T^fat  or  wrong,  under  the  eircumituM  ^ 
the  case,  as  related  by  Mr.  JatAson,  it  is  not  necesMrf  b 
me  to  dlscnsa.  Mr.  Jackeon  reserves  to  himwlf  the  uep 
uent  of  the  fraght  which  he  had  before  obtained ;  sndM* 
fonher  negotiathn  seems  to  have  taken  place  between  H* 
and  the  master.  A  proposition  is  made  by  the  master  to  ih 
following  effect~this  is  prior  to  the  period  when  the  rm 
had  fUlen  over,  *(«.  the  10th  February,  lUl :  "I  v^ 
make  this  proportion  to  you:  as  my  vessel  is  indebteJu 
you  some  £600  or  JCTOO  st^Ungt  if  you  will  advance  ■  nf- 
dency  of  funds  to  repair  her,  so  that  she  can  proceed  to  ^ 
destined  port,  I  will  give  up  the  coals  to  you  for  j^f 
drauf^fatoon  H.  G.  Eastman  and  Co.  for  £S8S,  and  hjji^ 
taking  another  bottomry  an  her,  I  will  bottomry  my  cp' 
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which  18  valued  at  £5»000,  to  aeeort  jaa  on  bodi  bdttomries.  Jovu  17. 
If  you  cannot  comity  with  the  above,  I  can  do  no  more  for  j^  A^mdUh. 
you."  Now,  what  is  the  effect  of  this  letter  ?  Does  it  net 
shew  an  inclination  on  the  part  of  the  master,  under  the  m- 
cumstanoea  in  which  he  waa  placed,  bcni  Jide,  to  do  for  Mr.  Bom  fidet 
Jackson  all  that  was  in  hia  power?  The  effect  of  this  ^^'^^^* 
letter  would  be,  to  give  up  to  Mr.  Jackson  the  coals  taken 
on  bpard  on  the  ship's  acoount,  and  thereby  to  indemntfy 
him  i^nst  any  loss  by  the  bills;  and  fhrther,  if  he  were 
willing  to  advance  what  waa  necessary  on  bottemiy,  he 
would  be  secured  by  the  whde  cargo  as  well  as  by  the  ship. 
The  master  was  not  in  a  situation  to  do  more ;  he  had  nei- 
ther credit  nor  funds  in  this  country,  and  had,  therefore,  no 
means  of  making  the  requisite  payments,  so  as  to  aQow  the 
ship  to  proceed  oa  her  voyage,  except  by  raising  the  money 
in  the  manner  stated.  But  is  not  this  conclusive  evidence 
(looking  at  least  at  the  evidence  on  the  other  side)  that  he  hwA 
Jidt  intended  to  proceed  to  his  port  of  destination  ?  Have  i 
any  reason  to  characterise  this  aa  a  fictitious  letter,  written 
with  a  flnaudulent  inteution  ?  What  fraudulent  intention  ?  I 
have  heard  no  single  observation  tending  to  shew  that  there 
was  not  a  perfectly  btmijiic  intention,  when  the  letter  waa 
written,  on  the  part  of  the  mastler,  to  do  all  he  could,  not 
only  for  the  benefit  of  the  owners,  but  for  the  security  of  Mr. 
Jackson. 

What  are  the  facts  which  transpire  after  this  ?  Various 
injunctions  were  applied  for,  by  the  shippers  at  Newcaa^ 
tle«  which  were  ultimately  dissolved,  with  costs.  The  next 
step  is  a  survey,  on  the  9th  of  March,  the  master  having 
been  airested  on  the  3rd.  It  has  been  stated,  that  the  long 
delay  between  the  9nd  February  and  the  proceeding  to  as- 
certain the  state  of  the  vessel,  in  order  to  have  the  necessary 
repairs  done,  carries  with  it  a  fraudulent  appearance.  I  must 
look  at  the  explanation.  I  have  an  affidavit  of  W.  S.  Day, 
and  I  have  also  certain  admitted  facts.  Mr.  Day  states  that 
every  endeavour  was  made  to  get  the  vessel  either  into  dry 
dock,  or  the  patent  slip,  at  Cowes ;  but,  in  consequence  of 
the  extent  of  business  then  doing  at  these  two  places,  it  was 
impoesiUe  to  get  the  vessel  into  dock  until  the  period  he 
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Join  17.      sutea.    I  Me  BO  rcsnn  to  doubt  thoe  fiwU;  tbcymu 

THe  A^Hiaimj  contrttBcted  on  the  other  nde,  and  tberefixe  I  am  joBifiK 
in  asfliiiiiiig  them  to  be  trnb    The  canaea  stated  bj  li 

aea^'uo'h''  Day  P»  ■  g*"*  ^f  W  KOTOiit  fw  the  ddaj  fanpnted  totlr 
milter.  Bnt  are  there  no  other  reaMna  ?  Are  not  tbw  it- 
juncttom matten  which  would  intcrlera  with  tfte  actirc lift 
patch  of  bnaineaa  ?  la  not  the  aireat  of  the  niaater  odc  a 
the  drcnmabuices  calculated  to  produce  tfaia  dday  ?  It  ip 
pcnra  that  tome  of  the  injunctiona,  after  having  htm  & 
lolved  bjr  the  Vice-Chancel  lor,  were  carried  by  appolt^ 
th(^  Lord  Chancellor ;  and  the  final  dedaion  did  not  tib 
place  till  the  16th  ApriL 

witlioui  iiTipa.      On  the  ground)  thereforet   of  any  nnneceaaaty  dd^  i 

tHtion  on  oiU'  pr„(;geding  to  have  thia  veaael  examined  for  the  parpw  i 
repair.  I  aee  no  sufficient  cauie  for  attadiing  any  impvtna 
to  the  master.  But  it  ii  now  stated,  that  the  nad  > 
in  such  a  condition  that  all  repairs  would  be  uselea;  tlK 
the  master  has  had  a  "  mock  turrey  "  made  of  the  mi 
leaving  out  of  that  surrey  a  person  who  ought  to  hsTc  bM 
employed  in  it,  namely,  the  agent  for  Lloyd's,  and  tint  i<) 
uselcM  to  attempt  to  repair  her,  as  her  timbers  are  In  ndii 
('ontmiliciory  rotten  condition.     Now,  here  statements  are  made  «bi 

*"""""""■  are  somevhat  ttartiing.  There  are  a  number  of  •*■ 
davits  made  both  at  Cowes  and  Newcastle ;  hot  thtrt  ■ 
one  fact  of  great  importance  admitted.  After  thi)  ttd 
wna  repaired  at  Newcastle,  prior  to  her  setting  off  n  ^ 
voyage  a  second  time,  and  afWr  the  acddent  at  the  bar,  ^ 
W89  surveyed  by  the  surveyor  of  Lloyd's,  and  reported  ts" 
perfectly  seaworthy.  I  apprehend  that  I  must  conadefW 
siirvpy  not  merely  to  have  been  made  bond  fide,  but  H 
a  (terson  duly  qualified;  and  if  so,  what  must  be  »" 
ctTi'ct  of  the  survey  ^  Can  it  be  possible  that  the  somj' 
n-Duld  make  a  survey  merely  to  ascertain  that  the  work  *» 
properly  done,  and  pay  no  regard  to  the  tubstantisl  Mn>- 
tii>n  of  the  ship  with  regard  to  her  timbers  ;  andtbitV 
would  certify  that  she  was  perfectly  competent  to  tnrtt* 
tht'  Atlantic  to  New  York,  when,  in  point  of  fact,  abe  *" 
rotten?  If  that  were  so,  I  should  be  inclined  to  cau" 
the  conclusion  that  a  survey  was  a  useleaa  mode  (tf  prnt"'' 
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ing,  or  that  the  person  fdio  made  it  was  very  incompetent     Jvks  17. 
to  his  duty.    I  have  the  evidence  of  William  Oanritt,  sur*  j^  "AnrndiUn 
veyor  of  shipping ;  he  makes  oath  that  *'  he  inspected  the 
brig  Armadillo  while  in  Mr.  Young's  dock  at  South  Shields; 
and,  in  the  deponent's  judgment,  the  ship,  from  her  state 
of  unsoundness  and  decay,  was  not  capable  of  being  re« 
paired  so  as  to  render  her  fit  to  traverse  the  Atlantic  Ocean." 
I  think  it  would  have  been  as  well  if  this  gentleman  had 
communicated  that  fact  before  she  left  the  port.    I  think  it 
would  have  been  only  consistent  with  common  humanity. 
But,  to  my  still  greater  surprise  (this  being  the  affidavit  of 
a  volunteer),  I  have  now  the  evidence  of  Mr.  Young,  a  ship- 
builder, who  swears  that  '<  the  vessel  was  taken  into  his 
dock,  and  was  there  properly  and  effectually  repaired,  to  the 
satisfaction  of  Matthew  Popplewell,  the  Lloyd's  surveyor  of 
the  said  port,  who  inspected  her  previously  to  her  leaving 
the  said  port,  and  reported  her  sea-worthy."  "  From  his  ex- 
perience and  knowledge  of  business^  he  is  competent  to 
form  a  belief,  that,  without  accident  or  bad  weather,  it  is 
perfectly  impossible  that  any  vessel,  after  being  so  properly 
and  effectually  repaired  as  the  said  brig  was  at  Shields,  in 
this  deponent's  dockyard,   could  be  in  the  condition  de- 
ficribed  by  the  master,  unless  from  the  rotten  and  decayed 
atate  of  her  timbers,  and  insufficient  shifting  of  her  plank- 
ing, previous  to  the  accident  which  occasioned  her  being 
brought  into  the  deponent's  dodc  for  repairs."    Now  cer- 
tainly I  should  hesitate  before  I  gave  credit  to  a  statement 
which,  according  to  this  individual,  supposes  that  a  vessel 
which  he  himself  repaired,  and  which  he  states  was  perfectly 
and  effectually  repaired,  was  seaworthy,  **  unless  from  the 
rotten  and  decayed  state  of  her  timbers."    In  my  judgment, 
the  two  affidavits  are  utterly  inconsistent  with  the  facts 
stated  in  the  evidence  of  Mr.  Young  himself,  and  the  sur- 
vey made  by  Mr.  Popplewell;  and  I  am  bound  to  assume 
that  the  vessel,  when  she  left  Newcastle,  was  in.  a  sea- 
worthy condition. 

I  now  come  to  the  survey  made  at  Cowes ;  and  the  com- 
plaint made  is,  that  upon  the  second  survey,  on  the  9th  of 
March,  Mr.  Spain,  a  surveyor  <if  Lloyd's,  was  not  employed. 
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It  ]■  nid  that  the  fact  of  hii  bong  ui  agent  for  (ht 
shippen  of  the  cargo  waa  the  very  reuoo  why  he  ongk 
to  have  been  employed ;  aod,  certainly,  hi  mdinary  caMs,  I 
■hould  have  aaid  there  was  no  leason  why  he  ebouid  doc 
have  been  employed  while  acting  on  dteir  behalf.  But  I  *m 
to  recollect  that,  to  thia  particular  caaSi  there  were  proceed- 
ings commenced  in  Chancery ;  that  the  partiea  were  faosdk; 
that  they  werci  in  fact,  at  dagger^dniwn ;  and,  aeeiog  tfe 
part  Mr.  Spain  had  taken,  I  do  not  think  he  ia  entitled  ts 
assume  the  character  of  a  surreycn-  employed  by  Iiloydi. 
but  c£  the  agent  employed  by  the  shippers ;  and  I  caniut 
think  it  is  at  all  advuable  that  he,  who  pretends  to  make  i 
survey  as  a  disintereated  peraoo,  deriving  weight  and  cha- 
racter from  the  station  he  holds,  should  be  the  agent  of  anj 
one  party.  But  these  gentlemm  swear  that  the  'vend 
would  coat  more  to  r^iair  her  than  she  is  dow  worth.  On 
the  other  hand,  there  is  an  affidavit,  made  by  three  penooi, 
stating  that  the  whole  expense  would  not  exoced  £100 ;  aod 
finally  there  is  an  affidavit  made  by  a  person  who  deacrilM 
himself  as  residing  at  Portsmouth,  and  shipwright  aurvejv 
to  Lloyd's  New  Re^ster  Book  for  the  port  of  Portsmootb, 
who  state*  that  she  is  perfectly  worthy  of  repair :  "  The 
repairs  necessary  to  be  done  to  the  brig  to  put  her  in  s 
seaworthy  conditacHi  are  as  follow ;"  and  he  saya  tbey  would 
not  amount  to  more  than  ;C150. 
o  Then,  with  respect  to  this  part  of  the  case,  I  am  dau-l  j  af 
''  opinimi  that  there  ia  nothing  in  it  which  ou^t  to  induce  me 
to  believe  that  the  master  had  any  fraudulent  inteoticNi  with 
r^ard  to  the  repair  or  condition  of  the  veaael ;  and,  furthv, 
that  the  expense  likdy  to  be  incurred  is  net  of  sudi  *n 
amount  as  would  render  the  pioiecudoo  of  the  voyage 
entirely  inoonsisteDt  with  the  intereets  of  the  owners  of  the 
vessel ;  but  if  the  expesises  were  of  any  amount,  I  haive  yet 
heard  no  argument,  unless  the  case  be  comiected  with  fraud, 
which  would  entitle  me  to  say,  that  the  master  has  not  t 
perfect  right  to  take  up  a  second  bottomry-bondi  and  to  use 
his  utmost  exertions  fiir  the  completion  of  the  voyage.  I 
am  wdl  aware  that  such  a  proceeding  might  be  exceedin^lj 
detrimental  to  Mr.  Jackson ;  but  this  is  the  very  ridi  he  nu» 
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when  he  takes  the  bond ;  it  is  upon  this  very  account  that     Joms  17. 
he  takes  the  large  interest  of  35  per  cent*  upon  the  arrival  ^^  ArtMadUb. 
of  the  vessd  at  New  York-^e  chances  that  the  vessel  may 
meet  with  accident^  and  that  another  and  a  later  bond  would 
be  taken,  which  would  be  first  entitled  to  payment 

Finally,  the  Court  is  asked  to  order  a  new  survey  to  be   Proceeding  of 
made.    I  see  no  ground  whatever  for  any  further  proceed-  ^g^j^y*'  ^' 
ings.    Mr.  Jackson  has,  in  the  judgment  of  the  Courts  pro-  vere. 
ceeded  against  the  master  and  the  ship  with  a  severity  not 
justified  by  the  drcumstanoes  of  the  case.    I  think  there  has 
been  an  attempt  to  enforce  from  the  master,  a  foreign  master, 
the  veiy  utmost  that  the  power  of  the  law  could  effect.  I 
think  there  is  no  ground  for  resorting  to  the  jurisdiction  of 
this  Court;  that  there  is  no  daim  on  its  justice  or  its  equity.     Warrant  su- 
and  I  shall  order  the  warrant  to  be  superaeded,  and  condemn  P«"«*«d,  with 
Mr.  Jackson  in  the  costs  of  the  proceeding. 


Tax  '<  Gakoss." — Act  on  Pdt^tbn^— *This  was  an  action      Salvage  — 
hy  the  master,  owner,  officers,  and  crew  of  the  barque  Medora,  f^jf'    ""- 

QcrcQ  Dy  a  Tea* 
against  the  barque  Ganges,  her  cargo  and  freight,  for  a  sel  Bailing   in 

remuneration  for  salvage  services  alleired  to  have  been  ren-  co™P*ny  '"th 

°  °  another,      not 

dered  to  that  vessel  on  her  voyage  from  India.    Both  ships  entitled    to   a 

left  Bombay  nearly  at  the  same  time,  the  Medora  on  the  9th,  ^^^  compen- 
t      j^  «       « .  1     m«^         trsMrk.  '  i_   •  sation.  —  £z- 

the  Ganges  on  the  11th  May,  1840,  on  their  voyage  to  cesaiye  bail. 

England.  The  Ganges  was  teak->built,  but  S6  years  old, 
and  five  of  her  crew  only  were  Europeans,  the  remainder 
being  Asiatics.  Having,  soon  after  leaving  the  harbour  (on 
the  12th),  struck  against  some  fishing  stakes,  she  sprung  a 
leak,  but  it  was  not  till  25th  May  that  the  leak  excited  any 
alarm.  On  the  26tfa,  in  consequence  of  a  signal  from  the 
Ganges,  Harrison,  the  master  of  the  Medora  (which  had 
fallen  in  with  her  on  the  21st  May),  sent  his  carpenter  on 
board,  and  at  the  request  of  Steel,  the  master  of  the  Ganges^ 
consented  to  keep  near,  lest  the  leak  should  increase.  Capt^ 
Harrison  went  on  board  the  Ganges,  kept  up  the  courage  of 
the  crew,  and  added  his  advice  to  the  services  of  bis  carpen- 
ter. On  the  30th,  Capt.  Steel  wrote  a  letter  to  CapL  Harri- 
son, wherein  he  stated  as  follows :  '*  The  Ganges  still  con- 
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JoKx  17.  tinning  to  make  more  water/  notwithatanding  our  hairn^ 
T^eGoNoct.  '°^  ^"^  weather  and  smooth  water,  it  is  the  request  a 
myself  and  officers,  that  you  will  continue  to  keep  compsiij 
with  us  until  we  reach  the  Isle  of  France,  or  some  other 
port,  in  safety ;  oonsideringi  for  the  sake  of  the  crew,  6hip» 
and  cargo,  and  all  concerned,  in  the  leaky  state  the  Gamga 
is  now  in,  it  would  be  wrong  to  proceed  further,  but  get  tbe 
ship  as  quick  as  possible  into  the  nearest  port."  Cspt 
Harrison  agreed  to  accompany  the  Gamges  to  Port  Look, 
which  they  reached  on  the  16th  June,  and  where  the  ves§d 
was  repaired.  For  this  service,  and  for  the  deviaticHi  of  the 
Medora  from  her  proper  route  at  that  season  of  the  year,  i 
claim  for  salvage  was  made.  The  vessel,  cargo  (ooosistiiii 
of  cotton,  gum,  and  sundries),  and  freight,  were  Talned  it 
£16,000.    BaU  had  been  taken  at  £5,000. 

AKGcriaKr.  Sir  J.  Dodson,  Q.  A.,  and  NichoUf  D.»  for  the  salvos 

Capt.  Harrison,  at  the  risk  of  his  own  valuable  cargo,  and 
to  the  delay  of  his  voyage,  at  the  request  of  Capt.  Sted, 
staid  by  the  Ganges^  and  accompanied  h^  to  a  place  of 
safety;  he  is  entitled  to  a  considerable  reward  for  tbe 
services  rendered  to  this  large  amount  of  property. 

Addams,  D.,  and  22o6tiiJOfi,  D.,  for  the  mortgagee  of  tbe 
vessel  and  consignees  of  the  cargo. 

JuDGMiNT.  Db.  LusHiNOTON.-^That  Capt.  Steel  considered,  whes 

he  addressed  the  letter  to  Capt.  Harrison,  that  the  vessel  and 
the  property,  as  well  as  the  lives  of  those  on  board,  were 
exposed  to  considerable  risk,  I  entertain  no  doubt ;  he  would 
not  oth^wise  have  expressed  himself  in  such  terms,  for 
there  was  no  reason  why  he  should  have  exaggerated  tbe 
Danger   not  nsk.     But,  on  the  other  hand,  it  appears  to  me  that  there 

immediate,  ^^  ^^  immediate  danger  at  that  time;  though  he  migbt 
think  that,  if  bad  weather  had  come  on,  the  leak,  whid 
had  continued  to  gain  upon  them,  notwithstanding  fair  wea- 
ther and  a  smooth  sea,  might  place  them  in  circumstances 
of  great  danger.     Capt.  Harrison  agrees  to  accompany  tbe 

but  increasing,  Ganges  to  Port  Louis,  and  undoubtedly  the  leak,  on  tbe 
1 1th  June,  had  become  dangerous,  because  there  were  four 
feet  water  in  the  hold,  and  in  the  Protest  it  is  expresslj 
stated,  that  it  was  necessary  to  proceed  to  the  Mauritius  for 
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the  safety  of  the  lives  on  board.     It  has  been  imd  that,  when     Jckb  17. 
Oapt.  Steel  consulted  the  roasters  of  the  Medora  and  the    jT^Qoffaei, 
Lady  Ecut,    the  only  subject  of  consultation  must  have 
been,  whether  the  Ganges  should  he  abandoned  or  not.     I 
cannot  go  the  full  length  of  this  observation,  because  there 
are  no  circumstances  to  satisfy  my  mind  that  there  was  any 
immediate  intention  of  abandoning  the  vessel ;    they  go 
merely  to  shew  that  a  state  of  things  might  occur^  which 
would  render  the  abandonment  of  the  ship  necessary.    Dur- 
ing the  interval  between  the  SOth  May  and  the  1 1th  June, 
Capt.  Harrison  had  remained  by  the  vessel,  and  a  code  of  and  might  be- 
signals  had  been  arranged,  which  shews  that  a  case  of  con-  ^^^^  u'gcn 
siderable  urgency  might  arise,  for  the  last  signal  is  expressly 
said  "  to  be  used  in  case  of  imminent  danger."     All  the 
other  assistance  rendered  is  comprised  in  the  general  obser- 
vation, that  Capt.  Harrison  gave  his  advice  and  encouraged 
Capt.  Steel  in  his  determination  to  proceed  to  the  Mauritius, 
and  afforded  him  the  aid  of  his  carpenter  and  joiner. 

Now  I  am  clearly  of  opinion  that  some  service  was  ren-     Some  service 
dered  by  Capt.  Harrison,  and  by  the  aid  of  those  on  board  ""<*«'«^- 
his  vessel ;  the  only  question  is,  the  extent  of  the  service. 
That  any  great  labour  was  undergone  by  himself  or  his  crew, 
or  that  any  great  risk  was  incurred  by  the  ship  or  cargo, 
cannot  be  pretended.     The  principal  ground  on  which  it  is 
alleged  that  there  should  be  a  considerable  extent  of  salvage 
allotted  is,  that  there  was  a  deviation  of  500  or  600  miles.  Deviation ; 
and  that  the  great  increase  of  risk  to  the  Medora  thereby  ought 
to  be  considered.    Now,  certainly,  when  I  find  some  nautical 
men  swearing  that  it  is  totally  unusual  to  resort  to  the  Mau- 
ritius in  such  a  season  of  the  year,  and  that  it  would  entail 
a  deviation  from  the  course  of  six  to  eight  degrees,  and 
other  naatical  men,  with  equal  experience,  swearing  the 
contrary,  and  that  it  is  little,  if  at  all,  out  of  the  way,  the 
Court  is  placed  in  some  difficulty  to  know  where  the  truth 
lies.    But  this  observation  is  entitled  to  some  weight :  ''How 
came  it  that  the  Lady  Eatt  should  have  approached  within 
a  short  distance  of  the  Mauritius,  and  that  the  Medora^ 
which  touched  at  the  Mauritius,  should  have  arrived  at  St. 
Helena  before  the  Lady  East  ?"     I  conceive  the  case  was 

VOL.  I.  N 
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Junk  IT.       this:  whm  the  vessels  sailed  from  Bombay,  in  May,  it  it- 

•nTr'         peniled  upon  the  state  of  the  wind  and  weather,  whetlwr 

their  course  should  be  to  the  Mauritius,  or  wbetber  the 

would  be  much  out  of  the  ordinary  course ;  umI  I  caniM 

not  very  great,  help  thinking  that  the  Medora  was  not  taken  any  very  grm  | 

distiince  out  of  the  courte  proper  to  be  pursued,  and  ^ 

could  not  have  been  much  delayed  if  ahe  arriTed  at  Sc. 

Helena  three  days  before  die  Lady  East. 

Service    not      The  value  of  the  property  ii  considerable,  but  I  think  t!x 

high.  service  is  not  one  which  ought  to  receive  a  high  degree  a 

compensation.     I  consider  that  it  is  not  quite  a  aervice  the 

au<;ht  to  be  rendered  gratuitously ;  but  I  think  that  what 

Services  rpn-  vessels  proceed  on  the  same  voyage,  leaving  port  nearly  to- 

dcred  by  vea-  „g^]j^    ^^^  where  assistance  is  rendered  by  one  to  the  odia 

BejB     in     com-  ^  '  ' 

pany  with  each  without  any  great   deviation   from   the   proper  ooune,  tfcf 
"  amount  of  salvage  ought  not  to  be  very  considerable   I 

think,  therefore,  that  £300  will  be  quite  suffident  foriO 
that  was  done.    I  think  the  vessel  and  cargo  were  antflai 
B«il  too  large    for  a  larger  amount  than  ia  justifiable. 


Vttrogotttie  croutt  of  Otantrtiiurv. 

JUNB    19. 
Teatini;  of  a       Ik   THB  OoODS  OF   FREnEBIOK   BrOWK  CoLBRBG,  DK. 

tor"  who'iSo^  — Aftrfwn.— The  deceased  died  17th  October.  1840,  learii^  ^ 

words   repent-  a  will,  dated  Snd   September,    1810,  and  a    codicil  (Mt 

tA.--Pri«iS  fa-  (laiedj  written  on  the  back  of  the  will,  and  executed  altb 

lion.  same  time  as  the  will.     The  paper,  on  which  the  will  inl 

codicil  were  written,  had  been  torn  into  four  pieces,  sod 

again  stitched  together.     The  will,  amongat  other  bequeia 

contains  the  following  :  *'  I  give  and  bequeath  to  my  (ricni 

John  Gibson,  of  Hartlepool,  my  gold   watch  and  sesh.' 

These  words  were  struck  out  with  a  pen,  and  to  the  t^aci 

of  a  succeeding  legatee  the  following  words  were  added  b; 

interlineation,  in  the  deceased's  hand :  "  and  my  gold  wiict 

and  seals  also  unto  him,  in  caie  he  should  survive  me ;  bui 

if  not,  then "    It  appeared  <V<nn  the  affidavit  of  J.  H. 
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(a  niarkdwoinan),  that  she  was  present  when  the  deceased     Jokb  19. 

executed  the  will  and  codicil;  that,  after  the  execution,    cdben  d&e. 

Gibson  (who  was  also  present),  to  whom  the  deceased  had 

lef\  the  watch  and  seals,  requested  the  deceased  to  allow 

him'  to  take  care  of  the  will,  to  which  he  assented,  but  said  . 

he  should  require  it  again  shortly  ;  that,  afler  Gibson  left, 

the  deceased  desired  the  deponent  to  go  next  morning,  and 

bring  back  the  will,  which  she  did,  and  delivered  it  to  the 

deceased,    who  said,    '*  That  weary,    weary   doctor  had 

plagued  my  life  out  about  the  gold  watch  and  seals,  that  I 

put  them  in  my  wDl,  but  it  is  unlikely  I  should  leave  them 

to  him  ;"  that  the  deceased  then  made  the  alteration  in  the 

will,  and  in  talking  about  Gibson,  and  the  way  in  which  he 

had,  from  time  to  time,  pressed  him  to  leave  him  his  watch 

and  seals,  the  deceased  got  angry  and  tore  the  will ;  but.     Deceased,  in 

immediately  after,  repenting  of  what  he  had  done,  desired  ?  *'  ^I  *"*mi' 

his  housekeeper  (J.  S.,  the  principal  legatee)  to  stitch  it  to-  but    repented, 

ff ether,  saying  he  did  not  mean  to  destroy  the  will,  or  wish  and  declared  he 
r        .         f     ® .       ,        .  :  '  ,    ,     ,     did  not   mean 

It  to  be  otherwise  than  it  was,  except  only  as  regarded  the  to  revoke  it 

watch  and  seals,  and  that  he  had  done  it  at  the  moment 
merely  on  account  of  the  doctor's  vexing  him,  for  which  he 
-was  sorry,  as  every  thing  was  perfectly  to  his  mind  other- 
wise, and  that  it  fatigued  him  too  much  to  write  it  again  ; 
that  J.  S.  stitched  the  paper  together,  in  the  deceased's  pre- 
sence, and  he  then  gave  it  to 'her,  desiring  her  to  take  charge 
of  it,  repeatedly  saying  that  the  will  and  codicil  were  as 
jTood  as  before  the  sheet  was  torn,  as  he  never  contem- 
plated revoking  or  destroying  the  same  except  as  regarded 
the  watch  and  seals. 

Addanu,  D.,  in  support  of  the  motion  for  probate,  sub-  AacuMZNT. 
mitted  that,  notwithstanding  the  appearance  of  the  paper,  it 
was  not  revoked,  under  the  express  terms  of  the  Act,  the 
tearing  not  having  been  done  animo  revocandi,  but  in  a  fit 
of  mom^tary  spleen,  and  the  deceased  afterwards  repented 
of  what  he  had  doife. 

Sir  H.  Jbmnbr. — The  question  is,  whether  the  paper  Jodo^bnt. 
was  torn  by  the  deceased  with  the  intention,  at  the  time,  of 
revoking  the  instrument ;  for  although  he  stated  afterwards 
that  he  only  meant  to  revoke  the  will  as  regarded  the  gold 
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JcNE  19.       watch  and  eeali,  which  he  meant  to  give  to  another  ftersoo, 

r  U       Jai     '''*  question  ia,  whether  primSJaeie  the  initrument  wa«  d* 

altogether  revoked  at  the  time,  although  the  deceased  migtit 

j,(j,^'j,g^ij^(j^,^  afterwards  have  repented.     If  the  paper  were  to  be  pro- 

in  fact,  primi  pounded  in  an  Allegation,  and  witneiaes  were  exxmined  io 

J"^-  support  of  it,  the  Court  might  be  of  opinion  tii«t  he  had  do 

Abaente    of  intention  to  revoke  it;  but primS Jade,  being  torn  into  foor 

intention  muit  piec«,  it  must  be  presumed  to  be  revoked  till  the  cuntratr 

be  shewn.     Mr.  Gibson  is  mentioned  in  the  codidl :  *'  Aa; 

books  in  mf  library  which  my  friend  John  Oibaon,  nientioo- 

ed  in  my  wil),  may  choose  to  select  out  from  among  ibem  ■' 

and  it  appoints  that  gentleman  one  of  the  eMcutors.    TbcR 

is  not  niScient  in  >nch  an  affidavit  as  thia  to  their  that  tbt 

instrunient  ia  not  revoked,  or  that  there  was  «  republicatia). 

Must    be  ■  There  mustbea  decree  against  tbenextof  kin,  or  a  conscst. 

decree  or  con.  Qj,  ^  proxy  of  consentt  probate  may  issue.     I  ahould  beU 

that  the  testator  had  not  done  all  he  had  intended  to  do,  e 

in  Doc  d,  Perket  v.  Perkei.* 


Junk  29. 
^"'"*?"''       In  the  Goods  of  Oeorob  Jackson,  nsc^—  Mctiot.— 
will  dated  prior  The  deceased  died  3rd  April,  1841,  leaving  a  will  dated  dtn    , 
to  ilie  »t»tuie,  aiay   1BS7,  and  five  codidls,  three  of  them  operative ;  tht    ' 
without    infoT.      ,''  .  .  '    ,  ^    r 

mntion  at  to  other  two  inoperative,  not  bemg  executed  in  conronni^ 
time  —  Court  with  the  statute.  In  the  will,  a  legacy  had  been  reduced  b; 
cm  iii.itlon,  if  erasure  and  interlineation  in  the  deceased's  own  hand,  wilh- 
.i|l".-nl,  how-  out  date  or  attestation,  nor  could  any  information  be  givto 
pUjuniption.  "^  "  1°  *hs  ^1*  "f  ^^  alteration. 

ARGUMthT.  Addanu,  D.,  moved  for  probate  of  the  will  as  it  stood. 

On  the  general  presumption  of  law,  and  on  probability,  tbt 
Court  is  bound  to  hold  that  the  alteration  was  made  ante- 
rre<>umptLon  rior  to  the  1st  January,  1838.     The  general  presumption  <i 
of  luw.  1^^  jg_  ^i^gj  g  British  subject  is  cognizant  of  the  law,  and  if 

a  thing  may  be  done  legally  or  illegally,  the  Court  will  pre- 
sume that  it  was  legally  done,  in  order  to  give  effect  to  tbe 
act ;  and  that,  if  a  testator  intended  to  alter  his   will,  be 


^ 
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would  take  care  to  do  it  according  to  tbe  form  wliich  the     jjm  99. 

statute  provides,  and  not  in  a  mode  which  it  does  not  aanc-    ,  ;;;       . 

.■/ctfifffoii*  ate* 
tion. 

Hardmgf  D.,    opposed  the  motion.     If  there  be  taty 
doubt,  the  Court  will  not  decide  on  motion  against  the  in« 
terest  of  a  legatee.    The  presumption^  that  the  deceased     Presumption 
would  comply  with  the  law,  is  inconsistent  with  the  fact,  ^  ^      ' 
that  here  are  two  codicils  not  executed  in  conformity  with 
the  provisions  of  the  law. 

Sir  H.  Jbnnbr—- This  being  an  opposed  motion,  I  must  Judgxknt. 
leave  the  party  to  propound  the  will.    I  cannot  dispose  of 
the  question  in  the  way  of  motion,  if  opposed,  on  any  pre- 
sumption, however' strong. 


Sluttirial  eomrnittn  of  tfie  9t1biif  crounriL 

July  1. 

Brooke  (formerly  Reeve)  v.  Kent. — Appeal. — Allega-    Construction 
iion. — This  was  an  appeal  from  the  Prerogative  Court  of  Can-  ^I^^  *  ^*^ 

vv  ISK^  111  aw9§lv Cw 

terbury,  which,  on  the  ISth  of  February,  1840,  rejected*  an  to  aleeration  of 

Allegation  propounding  and  praying  probate  of  the  will,  as  '*^*"r'"~^^'j!f 

it  originally  stood,  of  Mr.  WiUiam  Brooke,  who  died  on  the  rations     made 

28th  of  June,  1839,  the  will  bearing  date  the  15th  of  July,  •^  ^^  ^^ 

1837,  with  a  codicil  dated  the  same  year.     By  the  will  dated       prior 

(which  disposed  of  real  and  personal  estate,  and  was  exe-  thereto.—- §  21 

,  requires  inten- 

cuted  in  the  presence  of  three  witnesses),   the  testator  era-  tion  on  the  part 

powered  each  of  the  persons  made  tenants  for  life  of  his  real  o*"  ^^  tesutor, 

which  IS  to  be 
estates  thereby  devised,  to  appoint  to  the  use  of  any  woman  ascertained   as 

he  might  marry,  for  her  life,  as  her  jointure,  £200  a  year,  onder  Stat  of 
issuing  out  of  the  said  estates.  The  Allegation  given  in  by  ^^q^  ^f  Prero^ 
Mr.  John  Brooke  (heretofore  Reeve),  one  of  the  executors,  gative  Court, 
against  the  other  executor,  pleaded  that,  on  the  26th  of  Jence '"^deAor* 
June,  1838,  the  testator,  with  a  knife,  erased  this  amount  the  instrument, 
of  annual  jointure,  and  altered  the  sum  to  £100,  writing  '®^*"®"' 
under  the  clause  of  attestation,  at  the  end  of  the  will,  a 

*  See  7  MotOhfy  Law  Mag.,  Si. 
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Jl'lv  1,  memorandun)  of  what  the  alterations  were,*  and  aignhii; 
_  T  _  the  »ame ;  but  they  were  not  attetted  agreeably  to  the  on 
"^ '"■  "  j^^  The  Allegation  exhibited  the  draft  of  the  wHI,  cor- 
taining  the  words  aa  they  originally  atood.  The  Judge  ii 
the  Court  below  held  that,  although  Dothing  could  be  mar 
dear  than  the  intention  of  the  testator— namely,  to  rtioer 
the  annual  charge  upon  bia  estates  for  jointure  fVom  fSlv 
to  £100 — yet  the  alteration,  not  being  executed  in  the  pn- 
sence  of  two  witnessei,  was  void  under  the  21at  section  <( 
the  Act,  "  except  k>  far  aa  the  worde  or  effect  of  the  vi^ 
before  aucb  alteration  waa  not  apparent ;"  and  the  tesutii 
having  erased  the  words  so  a*  to  render  the  original  sum  n* 
apparent,  he  could  not  pronounce  for  either,  the  Court  dA 
being  at  liberty  to  admit  other  evidence  than  sppesred  m 
the  face  of  the  will  itself. 

Mr.  Brooke  appealed  to  this  Court,  where  Mr.  Kent  gm 
in  an  All^ation,  pleading  that,  the  will  having  been  or^ 
nally  executed  prior  to  183S,  the  alterations  were  valid  ml 
effectual. 
JuDoHEKT.  Da.  LuBHiNOToN  delivered  the  judgment  of  tfaeir  Lorf- 

ships. 
wiiat  Court     It  may  be  expedient  to  consider,  what  the  Court  of  Pt*- 
bavcilone  prior  '"''*  ought  to  have  done  had  this  case  occurred  prior  to  tit 
to  staiiite.         passing  of  the  statute — in  what  shape  probate  would  tinn 
have  been  decreed  to  pass. 

It  must  be  recollected  that,  though  the  will  cmitains  In- 
quests of  personalty,  as  well  as  devises  of  land,  this  claay, 
Altentionre-botb  as  it  stood  originally,  and  as  altered,  relates  to  Itm- 
latM    to    free- hold  exclusively  :  that  theCourt  of  Probate  hasnoiuristk- 
bold       I'iiclu-   .  ■.„„,,>         ..■.  .. 

sively;  tion  over  devises  of  freehold,  and  that  the  probate  is  aa 

over  whi.-h  a  evidence  with  respect  thereto.  If  the  Court  of  Probate  bid 
Court  of  Pro-  applied  to  such  circumstances  the  law  as  laid  down  in  variois 
bate  bas  iioju- 

*  "The  eraaure*  in  the  twentf-third  line  of  the  uxth  sheet,  dt 
word  'two'  taken  out,  and  the  word  'one'  put  In  its  place;  indk 
Ibe  first  line  oF  tbe  aeventh  sheet,  the  iroid  '  Tour'  taken  ont,  and  tk 
won!  'two'  put  in  its  place,  and  in  ibe  fifth  line  of  tlie  seventh  sbn'. 
tbe  word  'four'  taken  out,  and  the  word  '  two'  put  in  its  place,— If 
me,  William  Brooke,  June  tlie  twenty-sixtb.  one  tbonsand  eight  hun- 
dred and  thirty-eTght" 


1841.]  PRIVY  COUNCIL.  95 

cases,  it  would  have  restored  the  will  to  its  original  state,  for      J01.T  1. 

it  is  quite  clear  that  the  obliteration  was  made  only  with  fei  ^    ~~ 

view  to  give  effect  to  the  intended  substitution,  and  such 

substitution  failing  for  want  of  execution,  according  to  the  qJ^^u^s  ^wi» 

Statute  of  Frauds,  the  obliteration  and  words  substituted  would  operate 

would  not  work  a  revocation,  but  the  will  would  operate  as  "q^"*^^^®*' 

originally  executed. 

But  it  is  believed  that  there  is  no  case  in  which  a  Court     No  case  in 

of  Probate  ever  attempted  so  to  deal  with  a  devise  of  real  ^^*^^  ?  Court 

.    ,     _    .  ,-1,1..  ,    „      of  Probate   so 

estate ;  mdeed,  it  may  be  doubted  whether  any  case  smiilar  ^ealt  with  de. 

to  this  ever  was  the  subject  of  discussion.    On  the  contrary,  ▼*■«  ^  "^l  *•• 
there  can  be  little  doubt  that,  had  this  case  occurred  before 
the  new  statute,  probate  would  have  passed  of  the  will  as 
altered,  together  with  the  memorandum  at  the  foot.     Pro- 
bably,   the  Court  of  Probate,   before  the  statute,    would 
have  said  that  it  had  no  jurisdicdon  over  real  estate,  and 
could  not  judge  of  devises  thereof;  that  those  alterations, 
coupled  with  the  memorandum  at  the  foot^  would  have  been 
effectual  had  the  property  been  personalty  (as  no  doubt  they 
would),  and  that  its  probate  must  be  governed  by  the  rules     Court  would 
governing  wills  of  personalty  only^  and  probate  would  have  ^^e  been  go- 
passed  of  the  will  as  altered,    together  with  the  memo-  applied  to'pe^ 
randum*  sonalty. 

Now,  assuming  that  the  new  statute  does  not  extend  to     Therefore,  if 

this  will,  if  the  preceding  observations  are  well-founded,  it  ^^^  ^**V  ^^ 
y  not  apply,  al-  - 

v^ould  follow  that  the  judgment  of  the  Court  below  must  terations     are 

be  reversed,  and  that,  the  necessary  facts  being  proved  or  ^*<^ 
admitted^  probate  must  pass  of  the  will  as  altered,  together 
with  the  memorandum  :  for  in  that  case,  the  rules  applying 
to  the  probate  of  wills  of  personal  estate  prior  to  the  sta- 
tute, must,  take  effect.  This  leads  to  the  consideration  of 
the  statute* 

It  is  desirable,  first,  to  consider  what  were  the  objects  of  Objects  of 
the  statute,  and  the  leading  principles  on  which  it  is  framed.  statute. 
The  second  section  repeals  all  former  statutes  respecting 
wills  of  real  and  personal  estate.  The  Act  then  proceeds  to 
prescribe  the  form  in  which  all  wills  of  realty  and  person- 
alty shall  be  executed.  It  further  provides  for  the  revoca- 
tion of  wills  in  whole  and  in  part,  and  for  the  rules  to'  be 


PErVV  COUNCIL. 


(TU..T 


Brooke  i.KaU. 

To     proiniJc 


i..goilw 


fallowed  in  nuking  altendons.  Mid  then  are  then  teeaat ' 
as  to  the  cmutrucdon. 

Tlie  object  of  the  statute,  it  Mcma,  w«s,  by  pnm^K 
one  uniform  mode  of  executing  all  wills,  of  whatever  di- 
acription  the  property  night  be,  and  one  muform  modt  a 
rt;vocation  and  alteradoD,  to  do  away  all  the  ■noautit)  tmi 
mischievous  diitincdona  which  had  prevailed  aa  to  the  il»- 
position  by  will  of  property  of  different  kinds. 

The  BUtute  passed  on  the  3rd  Jaly,  1837,   and  woulJ 

have  cotne  into  immediate  operation,  had  it  not  been  for  ti 

Si'ctioii  flxmg  3^th  section,  which  provides  that  the  Act  "  ahall  not  nitat 

.latp  of  opera-  [q  gny  will  made  before  the  first  day  of  Janaarf,  1838,  oJ 

■  that  every  will  re-executed,  or  re-publisbed,   or  revived  bi 

uny  codidi,  shall,  for  the  purposes  of  this  Act,  be  dnnirii 

to  have  been  made  at  the  time  at  which  the  same  shall bc« 

re-<fxecuted,  re-published,  or  revived;  and  this  Act  Ai!- 

not  extend  to  any  estate  fmr  autre  vie  of  any  person  <^ 

shall  die  before  the  first  day  of  January,  ISSa" 

lu  truecan-      In  attempting  to  discover  the  true  eimstructionaf  lb 

strucLion,  section,  it  cannot  be  denied  that  there  are  difficultiH  ^ 

difficult.  every  view  of  the  case.     It  is  evident  that  some  such  pn^- 

slon  was  absolutely  necessary,  otherwise  all  wills  msde  fir 

to  the  pasung  of  the  Act  would  immediately  have  bee"  "'^ 

ject  to  its  operation,  and  a  very  large  part  would  hsvt  Ir 

come  null  and  void.     Again ;  it   was  necessary  thst  «» 

time  should  be  suffered  to  elspse,  to  give  people  sn  opp"' 

tunity  of  becoming  acquainted   with  the  mactment*  li* 

statute  which  affected  so  very  Itrgc  a  proportioo  of  ''<'  '"' 

tion.     Again  ;  it  might  be  coniidered  a  hardship  to  cMxp'' 

persons,  who  had  already  disposed  of  their  property  bf  '''' 

eccordiigf  to  the  existing  law,  or  who  might  do  so  within" 

short  a  period  after  the  passing  of  the  statute  as  to  be  in  <■'  | 

cuaable  ignorance  of  its  provisions,  to  incur  the  trouble'' 

republishing  their  wills  according  to  the  new  Jaw.    J* 

Wliether  all  reasonable  time  fixed  by  the  Legislature  is  the  lit  Jsni>i';> 

for""  uf  J^  ^^^^  =  ""^  *'**  question  is,  Whedier  all  wills  mi  f^'' 

1S:)H  a.rt  niiol  made  before  that  date  are  altogether  and  for  ever  out  of  >" 

KPihcr  out  of  operation  of  the  Act,  or,  if  not  wholly,  but  in  part,  wbi'  | 

tne  operation  ol  i  .      i  . 

statute.  parts,  and  for  bow  long  a. period? 


V 
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Now,  it  is  dear  that  all  wills  and  codicils  made  before  the      July  U 
Ist  January,  1838,  are  not  altogether  and  for  ever  ont  of  the  Bro^^y.KeiU. 

operation  of  the  Act,  and  to  be  governed  by  the  old  law :     _ 

Rtfssoiis  why 
for  if  they  were,  they  night  be  re-executed  according  to  the  they  cannot  be 

old  law,  or  republished  according  to  tiie  old  law,  or  revived  "o- 
or  altered  by  a  codicil  executed  according  to  the  old  law. 
But  this  same  34th  section  provides  for  the  contrary ;  for 
every  will  and  codicil,  though  made  before  the  1st  January, 
1838,  if  re-executed,  re-published,  or  revived  by  codicil, 
shall  be  deemed  to  bear  date  at  the  time  it  was  so  re-executed, 
re-published,  or  revived  by  codidL      Now,   if  such  re- 
execution,  re-publication,  or  revival  by  codicil  took  place 
af^er  the  1st  January,  1838,  the  whole  instruments  bear 
date  at  such  time,  and  consequently  are  out  of  the  excep* 
tion  and  within  the  Act*    It  seems  obvious,  therefore,  that.  In  certain  par- 
in  these  three  most  important  particulars,  wills  dated  before  SSedbefore  Ist 
the  Ist  January,  1838,  may  come  within  the  Act,  if  re- Jan.  1838  come 
executed,  re-pubUshed,  or  revived  by  codicil  subsequently  '"'***"  statute. 
to  the  1st  January,  1888.     A  further  consequence  is  this, 
that,  after  the  Ist  January,  1838,  no  codidl  can  be  made  to 
a  will  executed  before,  save  according  to  the  statute,  bring- 
ing such  will  within  the  statute;  for  every  codicil  to  a  will 
of  personalty  is  a  re-publication,  and  consequently  must  be 
executed  according  to  the  Act 

If  then,  for  the  purposes  already  mentioned,  a  will  dated 
before  the  Ist  January,  1838,  must  be  goveHied  by  the  sta- 
tute, the  next  question  is,  as  to  alterations  made  by  oblitera-       Altehitions 

tion,  or  by  the  insertion  of  wwrds  in  the  body  of  the  will ;  8«^wq«ent   to 

•^  ^  Stat,  of  a  will 

but  if  such  obliterations  or  aheradons  are  not  governed  by  dated  prior  to 

the  statute,  then  this  consequence  would  follow — that  a  co-  ^^*  J*"-  ^®38, 

dicil,  of  slight  importance  (as  might  be  the  case),  would  fall 

within  the  operation  of  the  statute,  and  be  void,  because  not 

executed  according  to  the  statute ;  but  an  alteration  in  the 

body  of  the  will  by  obliteration  or  the  insertion  of  words, 

being  governed  by  the  old  law,  might  take  effect,  though 

affecting  or  changing  the  most  important  dispositions  in  the 

will. 

If  such  wer^  really  the  state  of  the  law,  it  would  not  be 
reconcileable  with  any  sound  principles,  and  its  operation  in. 

VOL.  I.  o 
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Jn.T  I.       the  present  ca«e  would  be,  to  render  void  tbe  codiril  es^ 

l!r(x^~v  Kent  '^^^^  Validly  Bccording  to  the  old  law,  and  toleaieili^ 
obliterationa  and  alteration!  to  the  operation  of  the  old  lu, 
SB  it  titood  prior  to  the  passing  of  the  statote.  It  mci 
always  be  recollected  that,  with  regard  to  persomlty,  lb 
diject  to  be  effected  by  codidli  obliteration,  or  the  imerlK^ 
of  words,  is  the  same,  namely,  to  effect  an  alteratioa. 

hill  under  tlie      For  these  reasons,  it  appears  to  their  Lordshipi,  thiiite 

atutuic.  obliterations  and  insertions  of  words  in  the  body  of  die  i'- 

fall  under  the  statute,  and  to  farthe  judgment  of  the  Cotf 
below  is  well  founded 
What    9iaL      We  have  then  lurived  at  this  point : — What  does  the  «• 

aiu-^i^"    ^"jp^.'^tutedirect  to  bedonein  casesofoblitersdon,  interlioatw- 

liuiis.  or  alteration  ? 

The  two  sections  which  require  to  be  considered  sn  ilr 

Sm  SOthandSIst.    The  80th  enacts  ••  that  no  will  or  codidi.'i 

any  part  thereof,  shall  be  revoked  otherwise  thanm'i'^ 
said,  or  by  another  will  or  codicil,  executed  in  hum" 
herdnbefore  required,  or  by  some  writing  declaringM*- 
tention  to  revoke  the  same,  and  executed  in  the  msnnn  e 
which  a  will  is  hereinbefore  required  to  be  executed;  orH 
the  burning,  tearing,  or  otherwise  destroying  the  siinei  V 
the  testator,  or  by  some  person  in  his  presence  and  bj  ^ 
direction,  with  the  intention  of  revoking  the  same."   1'^ 

rcqiiiree  an  in-  quite  clear  from  these  words,  therefore,  that  an  intentiw" 

yoke""  '"  '^i*'''*''^'*  •''■"Intely  necessary  to  effectarevocationbjbi* 
Sintiter  effi'ct  ing,  tearing,  or  otherwise  destroying.    By  constmctiw,  > 

Sf™Fn!^il/'?r  "™''"  *^***  ^"  S'*'*''  *°  **"*  Statute  of  Frauds;  bot* 
words  "  with  the  intention  of  revoking  the  same  "  are  wtti 

be  found  in  that  statute. 

The  2ist  section  enacts  "  that  no  obliteration,  intalin" 
tion,  or  other  alteration,  made  in  any  will,  after  the  at<* 
lion  thereof,  shall  be  valid,  or  have  any  effect,  eiceptc^ 
as  the  words  or  effect  of  the  will  before  such  akerslim  ^ 
Dot  be  apparent,  unless  such  alteration  shall  be  eiecuud  i> 
Uke  Bianner  as  hereinbefore  is  required  for  the  execuQ"" ' 
the  will ;  but  the  will,  with  such  alteration  as  part  tbcmi 
shall  be  deemed  to  be  duly  executed,  if  the  signsture  oli* 
testator,  and  the  subscription  of  the  witnesses,  benui^'' 


18410  PRIVY  COUNCIL.  99 

the  margin,  or  on  some  other  part  of  the  will,  opposite  or      Ji^lt  I. 
near  to  such  alteration,  or  at  the  foot  or  en^l  of^  or  opposite  Brooke  y.  Kent, 
to,  a  memorandum  referring  to  such  alteration,  and  written 
at  the  end  or  some  other  part  oi  the  will*"     The  first  point     Whether    it 

for  consideration  as  to  this  section  is.  whether  **  intention  "  ^^^^.  "®*  f^*^ 

,       ,  ,  require    inten- 

must  not  accompany  the  acts,  m  the  same  way  as  it  must  tion. 

accompany  the  acts  mentioned  in  the  20th  section.    Unless 

this  construction  be  given  to  the  2ist  section  (as  it  must 

necessarily  be  applied  to  the  20th)  some  very  absurd  conse-     If  not,  ab- 

quences  might  follow.    Burning  or  tearing  a  will,  without  Qy'^g^g  ^m?Kht 

intention  to  revoke  it,  would  not  revoke  the  instrument,  or  follow. 

any  part  of  it ;  but  obliteration,  without  intention,  might 

render  ineffectual  the  most  important  part.    The  Legislature 

never  could  mean  that  intention  should  be  indispensable  to 

give  effect  to  burning  or  tearing,  and  not  to  obliteration 

with  ink,  or  something  similar. 

In  all  these  cases,  under  the  Statute  of  Frauds,  and  under  ^   Intention  is 
this  Act,  ifUeniionj  then,  is  indispensable.     Under  the  for- '"  >«P®"**  * » 
mer  statute,  to  bum,  or  to  tear,  or  to  obliterate,  a  part  of  a 
will,  was  altogether  a  nullity,  if  such  act  was  done  sine 
animo  revocandi,  and  only  for  the  purpose  of  making  im- 
mediately some  new  disposition  or  alteration ;  and  if  from 
want  of  compliance  with  the  statutory  regulations  such  new 
disposition  or  alteration  could  not  take  effect,  then  the  burn- 
ing, tearing,  or  obliteration,  in  no  degree  revoked  the  will, 
but  it  remained  in  full  force,  as  if  nothing  had  been  done  to 
it.    Similar  principles  must  be  applied  to  cases  arising  under  as  under  Stat, 
the  present  statute :  there  is  nothing  in  the  statute  which       ^^  ^' 
tends  to  a  contrary  conclusion. 

Then  how  is  the  intention  of  the  testator  to  be  ascertained  How  inten. 
in  this  and  other  nmilar  cases  ?  Precisely  by  the  same  rules  ^,l^i^  f  "" 
of  evidence  which  were  applied  to  wills  whilst  the  Statute  of  By  same  rules 
Frauds  was  in  force^the  same  evidence  that  was  received  "  pj^^^s  •^"^* 
in  Bibb  v.  Thomas,*  Onyons  v.  Tyreri\  and  in  all  the  subset  and  fsame  evi^ 
quent  cases.  ^^°*^^- 

In  the  present  case,  there  is  abundance  of  proof  (assuming     In    present 

the  facta  stoted  in  the;Allegation  to  be  true)  that  the  testator  "^^^  "'jj'^'ab' 

ilid  not  intend  to  revoke  absolutely-^he  meant  to  revoke  by  sence  of  inten- 

•  2  W.  Black.  IW8.  t  1  P.  Wins.  34fi.  abwlutelyr*** 
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Jolt  1.       substitating  different  sums  for  those  originally  devised.  The 

.„    1      _  ^  alterations  cannot  take  effect,  because  they  are  not  executed 

according  to  the  statute*    Therefore^  in  conformity  with  the 

to^^revdce  ^bv  ^^^  established  principles  and  a  long  train  of  decisioDS,   the 

substitution,     revocation  is  ineffectual,  and  the  will  must  stand  in  its  origi- 

tiwi^inlff^tuid^  "*^  ^^'^^  "^^  hand-writing  of  the  testator,  and  the  paper 
consequeDtly,  intended  for  a  codicil,  establish  all  the  necessary  facts  on 
the  revocation,  ^j^j^j^  ^  foy^ j  ^g  conclusion. 

The  effect  of  this  is,  that  their  Lordships  agree  with  the 

Court  below  in  considering  this  case  to  fall  within   the 

statute;    but  they  conceive*  that   the  point   to  which   I 

have  more  particularly  adverted  was  not  directly  brought 

under  the  consideration  of  the  learned  Judge,  namely,  that 

this  was  not  an  absolute  revocation,  but  merely  an  inten** 

tion  to  revoke  by  substituting  an  alteration.    The  learned 

Judge  in  the  Court  below  rejected  the  Allegation  pleading 

the  facts  and  requiring  probate  of  the  paper  in  its  original 

Decree      of  state.      Their  Lordships  are  of  opinion  that  they  must 

revcreed  ^^^^  reverse  the  decree  of  the  Court  bek>w,  admit  the  Allegation, 

Allegation    in  and  reject  the  Allegation  given  in  m  this  Courti  retaining 

Probate    of     (The  fiicts  being  admitted,  their  Lordships  decreed  pro* 

will  in  its  on- 1,^^  ^  ^    ^iji  in  jj    original  state ;— all  costs  to  be 
ginal  state.  ^  ,  ^  ®  ' 

out  of  the  estate.)* 


Wvn^taUbt  Court  of  CAtttnrfiurv^ 

July  8. 

Altentionsin     In  the  Goodb  of  Gsorgb  Hartlbt»  osc. — Afofaofi. — 

*i^^^J^^The  deceased,  on  the  Slst  May,  1841,  in  his  way  from 

dtte,  or  decisive  Dover  to  London,  was  taken  ill  at  Gravesodd,  where  he 

^i^""«^*^f '  slept.    Li  the  course  of  the  afternoon,  he  drew  a  will  with 
pronoimceafor*      ^  i  /•  /•  i 

his  own  hand,  and  executed  it  in  the  presence  of  two  of  the 

waiters  of  the  inn,  and  from  their  affidavit  (there  being  no 

formal  clause  of  attestation),  it  appeared  to  have  been  exe* 

*  The  Committee  consisted  of  Lord  Brougham,  Lord  Chief  Justice 
Denmao,  Mr.  Baron  Parlce,  and  Dr.  Lusbington. 
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coted  in  compliance  with  the  Act   Next  day,  he  left  Graves-      Jult  8. 

end^  and  arrived  at  his  house  in  London^  where  he  died  the  jg^^^  ^^ 

fdlowing  morning,  2nd  June.    On  the  face  of  the  will> 

when  inspected  after  his  death,  several  alterations  appeared: 

the  testator  had  bequeathed  legacies  of  £S0  each  to  three 

ladies  named  Lee«  •  and  a  legacy  of  £20  to  another  lady  of 

the  same  name.   The  former  were  altered  from  £30  to  £20. 

No  information  could  be  obtained  as  to  when  the  alterations 

were  made^  neither  of  the  witnesses  having  observed  them. 

Prait^  D.y  moved  for  probate  with  the  alterations,  ob-  Motion. 
lerring  that,  ^m  the  regularity  of  the  will,  it  was  probable 
they  were  made  prior  to  execution. 

Sir  H.  Jbnmsb.— •Under  the  circumstances  of  this  case,  Jddomxnt. 
the  Court  must  find  its  way  as  well  it  can.  I  think  there«ia 
enough  to  satisfy  the  Court  that  the  alterations  were  most 
probably  nude  before  execution,  because  there  is  a  sum  of  Circumstances. 
£20  bequeathed  to  Mary  Lee,  not  upon  an  erasure,  but  uni- 
formly written,  and  it  is  extremely  probable  that,  after  he 
had  given  £S0  each  to  three  members  of  the  fhmily,  he 
ibund^  on  calculation,  that  he  had  given  more  than  he  in- 
tended to  give,  and  coming  to  the  fourth,  to  whom  he  gave 
£20,  he  determined  to  place  all  upon  an  equality.  By  the  Consent. 
consent  of  the  legatees  whose  interests  are  affected,  the  Court 
may  safely  decree  probate  of  the  will  as  altered.  There  is 
an  addition  which  would  seem  to  have  been  made  after  exe- 
cution, which  must  be  rejiected  as  part  of  the  will.  It  is 
written  on  the  margin  of  the  paper,  and  is  not  any  part  of 
the  will. 

Probate  of  the  paper  deereedy  as  altered,  with  the  excep-      Probate  as 
tion  of  the  clause  in  the  margin.  altered. 


Iv  THB  Goods  opCathbrinb  Parke,  Widow,  dbg.  Alterations  in 
— »rftofi.— The  testatrix  died  in  May,  1841,  leaving  a  f/J^^^ 
brother,  her  next  of  kin.  After  her  death,  there  was  out  evidence  as 
found  in  the  drawer  Of  a  writing-table,  in  her  dining-room,  to  date.— The 
an  envelope,  containing  a  will  (A),  dated  15th  July,  1836  ^^^g^  'oj^gt  \^ 
(without  a  clause  of  attestation),  executed  in  the  presence  of  specific,  and 
two  witnesses ;  also  a  form  of  a  clause  of  attestation  (C),  native. 
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July  8.      and  a  testamentary  paper  (B)>  jof  nearly  the  same  tenor  as 

P  'ZTd^     ^^^'  ^*^^  *^^  clause  of  attestation  added,  but  unexecuted. 

The  papers  (A)  and  (B)  were  both  in  the  deceasecVs  haiui- 

Nature  of  al-  writing.    The  first  clause  in  paper  (A)  was  as  follows:  "I 

terations.  gjyg  ^j^^  bequeath  to  my  nephews  and  nieces,  W.  W.  S.  [a 

annuity  of  £50  per  annum,  to]]  R.  S.,  S.  S^  &c  (fife 
others),  when  arrived  at  the  age  of  twenty-four  yean  esd 
the  whole  of  my  property  in  the  funds,  in  land,  or  in  houses 
Piorses,  carriages,  plate,  linen,  books,  glass,  china,  &c],  ts 
be  equally  divided  amongst  them,  but  subject  to  the  follov- 
ing  annuities,  viz,'*  The  passages  included  in  brackets  weR 
interlined.  The  next  clause  was  obliterated,  but  could  be  (k- 
C3rphered  as  follows :  '^  £10  a  year  to  A.  G.,  my  cook;  B 
a  year  to  S«  P.,  my  housemaid  ;  and  £10  a  year  to  my  foot* 
man,  W.  H.,  for  their  [altered  to  "  her  "]  lives  [altered  ta 
«'  life  "],  and  at  the  [altered  to  '<her  *'3  death  of  each  [tbetiv 
last  words  obliterated]  to  cease,  and  revert  and  be  dividBi 
amongst  my  said  nephews  and  nieces.**  It  then  gave  anoiB- 
ties  of  £50  each  for  life  to  two  friends,  C.  A.  C.  and  C^ 
and  directed  her  broaches,  necklaces,  earrings,  &c.»tobe 
equally  divided  amongst  her  nieces,  together  with  all  bff 
new  wearing  apparel,  &c«,  and  then  follows  an  oblitented 
clause,  which  gave  her  gowns,  &c»,  to  S.  P.,  her  booi^ 
maid ;  and  it  appoints  her  nephew,  R«  S.,  executor.  Be 
paper  (B)  contained  a  similar  bequest  of  the  bulk  of  the  p 
perty  to  her  nephews  and  nieces,  without  the  limitatiooci 
the  interest  of  W.  W.  S.  to  an  annuity  of  £50,  and  includioi 
her  '*  horses,  carriages,  plate,  linen,  books,  &c.,"  withost 
interlineation  ;  it  omits  the  two  annuities  of  £50  to  C.  AX 
and  C.  S.,  and  exhibited  the  same  alteration  as  in  (A)  ^ 
respect  to  her  cook  and  housemaid,  and  repeats  the  apptHH^* 
ment  of  R.  S.  as  executor.  Neither  of  the  witnesses  to  tli' 
will  (A)  had  any  knowledge  of  the  interlineatibns  or  oblit^ 
rations  in  it,  nor  could  any  direct  evidence  be  adduced  as  to 
the  time  when  they  were  made.  The  paper  (C)  was  in  the 
hand-writing  of  Dr.  W.  S.,  one  of  the*  witnesses  to  the  wil^ 
but  he  (being  upwards  of  eighty)  could  not  recollect  bi^ 
having  given  the  deceased  the  paper,  or  even  attesting  i)^ 

Circumstances,  will.     W.  H.  (the  footman)  remained  in  the  deceased's  ser- 
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vice,  and  in  her  £eivour  and  confidence,  till  afWr  January,      Jolt  S* 
18S8,  and  died  in  that  year.    S.  P.  remained  in  her  service     -^  ~17~  j 
till  June,  1838,  vhen  she  quitted,  and  died  in  December  or 
January  following.    A.  G.  quitted  the  deceased's  service 
about  two  or  three  years  ago,  but  the  precise  time  could  not 
be  stated.    The  property  amounted  to  about  £16,000.    The 
Rev.  W*  S.,  the  brother  of  the  deceased,  had  executed  a  Consents. 
proxy  of  consent  to  probate  of  ( A) ;  W*  W.  S.  had  executed 
a  proxy  of  consent  to  probate  with  the  interlineation  of  '*  an 
annuity  of  £50^'  to  him ;  five  of  the  persona  whose  interest 
could  be  prejudiced  by  the  omission  of  that  interlineation 
were  minors. 

CurteUy  D.,  moved  for  probate  of  the  will  (A)  as  it  origi-  Motion. 
nally  stood,  without  any  of  the  obliterations, or  alterations, 
save  the  interlineation  *<  horses,  carriages,  &&,"  and  the  words 
«  of  each." 

Sib  H*  Jbnnbr. — This  is  one  of  the  difficulties  in  which  Jodgiueiit. 
the  Court  is  placed  under  the  Act.  It  has  no  information  . 
as  to  the  time  when  the  alterations  were  made,  as  neither  of 
the  witnesses  present  at  the  execution  observed  any  altera- 
tion in  the  will,  and  the  alterations  are  so  conspicuous  that 
they  could  hardly  have  escaped  their  observation  if  they  had 
been  there  at  the  time. 

It  appears,  with  respect  to  some  of  the  legacies  to  ser-  Circumstances, 
vants  in  the  deceased's  employ  at  the  time  when  the  will  was 
executed,  in  July,  1836,  that  they  left  her  service  in  the 
beginning  of  1838,  and  it  is  probable,  therefore,  that  she 
obliterated  them  after  1838 ;  these  obliterations,  therefore, 
are  of  no  effect,  since  the  words  are  legible  on  the  face  of 
the  paper*  But  there  is  one  very  important  alteration.  As 
the  will  w^as  originally  executed,  the  nephew,  W.  W*  S.,  had 
a  share  of  the  whole  property  equal  to  that  of  the  other  ne- 
phews and  nieces ;  whereas,  by  this  alteration,  his  interest 
is  confined  to  an  annuity  of  £50,  instead  of  one-eighth  of 
£16,000.  That  this  alteration  was  made  after  the  execution 
of  the  will,  I  have  no  doubt,  from  the  colour  of  the  ink  ; 
but  whether  before  1838  or  after,  the  Court  has  no  means 
of  forming  an  opinion,  except  from  the  very  loose  circum- 
stance of  the  colour  of  the  ink,  which  corresponds  with  that 
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of  the  obliterations  relatiye  to  the  maid,  S.  P;»  and  is  certaiiij 
much  lighter  than  in  the  body  of  the  will.  It  is  true,  tfase 
is  a  proxy  of  consent  to  probate  passing  as  the  paper  not 
stands,  with  the  annuity  of  £50 ;  but  the  prayer  is  for  p 
bate  without  that  alteration.  The  paper  was  placed  in  fi 
envelope^  endorsed  '*  My  will^  5th  August,  1886,'*  it  hm 
been  executed  on  the  15th  July,  18S6 ;  therefiire^  it  is  m 
at  all  improbable  that  the  deceased,  after  she  had  execstd 
the  will^  in  July,  revised  it,  and  inserted  this  anniutjel 
£50  to  W.  W.  S.  The  colour  of  Uie  ink  is  too  slight  a  dr- 
Difficulty  of  cumstance  to  rely  upon.  What  is  the  Conrt  to  do?  Ifi^ 
were  to  grant  probate  of  the  will  as  it  now  stands,  it  vobIiI 
affect  the  interests  of  minors.  The  proxy  of  oonsent  of  ^ 
brother,  who  appears  here  not  as  father  of  the  minon,  U 
on  his  own  behalf,  is  not  such  a  oonsent  as  the  Court  wooiii 
require ;  but  I  cannot  see  why  his  consent  was  reqwd 
at  all.  [_  The  Proctor. — Under  die  impression  that  the  pip? 
might  have  been  abandoned  by  the  deceased.^  How  cm^ 
have  been  abandoned  ?  I  cannot  decree  probate  withotf 
any  of  the  interlineations,  as  that  would  put  W.  W.  S-in* 
situation  which  the  deceased  did  not  intend  when  she  ii- 
serted  the  annuity  of  £50.  All  1  can  do  is  to  reject  tfaeiv- 
tion,  and  leave  the  party  to  take  the  course  he  mijiit 
advised  to  take.  Why  was  probate  prayed  without  the  t^ 
ration  ?  [^Curieis. — ^Because  that  seemed  the  proper  courx; 
but  the  otiier  party  is  willing  to  take  the  smaller  intere^; 
the  parties  desire  to  get  a  representation.]  Parties  o^ 
Motions  must  make  up  their  minds ;  1  cannot  entertain  motions  io  tbe 
Sten^tiTC.  *°  alternative;  the  Court  will  not  take  modons  in  thttfti* 
If  the  parties  be  willing,  the  Court  will  decree  probste  d 
Probate  with  the  paper  with  the  interlineations  of  '*  an  annui^  of  i^ 
per  annum,**  and  '*  horses,  carriages,  &c."  I  think  tk 
other  alterations  were  made  after  18S8;  as  respects  two  (^ 
the  servants,  it  is  clear  that  they  did  not  leave  the  ^ 
oeased's  family  till  after  1838. 


consent. 


Unattested        In  THB  GoODS  OP  FRANCES  SsLL,    D«C.  — -Mo^W"* " 

ilm'SrcS)dicil  The  testatrix  died  21st  May,  1841.    In  November,  18» » 
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will  was  prepared  for  her  execution  in  duplicate ;  one  part  JvI'T  8. 
has  not  been  foundy  and  it  is  not  known  whether  she  eze-  s^^Ldee. 
cuted  it ;  but  on  the  Srd  August,  1840,  she  executed  the 
other  part  (which  bore  date  9th  November,  1638),  together  — ^*AddirionH 
with  a  codicil.  The  attesting  witnesses,  W.  Q.,  and  his  Allowing  tlie 
wife,  S.  Q.  (in  whose  house  the  testatrix  resided,  in  August,  eluded  frum 
J  840),  deposed  that,  prior  to  the  execution,  she  told  them  probate.  — 
that  she  had  made  all  the  alterations  in  her  will  which  she  ^^  execution?*^ 
considered  necessary,  and  wished  to  execute  it;  that  she 
then  produced  the  will  and  codicil,  subscribed  her  name  to 
each,  and  declared  the  same  to  be  her  will,  both  of  the  de- 
ponents being  present  at  the  same  time,  and  they  witnessed 
the  papers*  The  testatrix  immediately  afterwards,  in  their 
presence,  inclosed  the  will  in  the  codicil,  sealed  the  same 
with  three  seals,  and  deposited  the  packet  in  a  tin  box, 
whence  it  was  taken,  on  the  24th  May,  by  the  executrix, 
the  papers  being  sealed  up  in  the  same  manner  as  when  de- 
ponted  there.  They  further  deposed  that,  at  the  time  of 
execution,  they  observed  several  alterations  in  the  papers, 
and  particularly,  in  the  codicil,  writing  from  the  signatures 
to  the  bottom  of  the  page,  and  that  the  alterations  and  addi- 
tions were  in  the  testatrix's  hand-writing.  Both  the  papers 
exhibited  obliterations  and  interlineations,  which  were  un- 
attested, and  in  the  codicil  was  an  addition  at  the  top  of  the 
second  page,  unconnected  with  the  words  on  the  preceding 
page,  or  with  what  followed  them,  to  the  following  effect : 
«<  What  littie  there  may  be  in  the  Oxford  Savings'  Bank  1 
intend  for  the  orphan  boys,  independent  of  any  thing  in  the 
other  little  I  have  left  them  ;"  and  under  the  signatures  of 
the  witnesses  (which  were  written  upon  an  erasure,  as  if 
part  of  the  added  matter  had  been  expunged  to  make  room 
for  them)  was  a  long  addition,  beginning  (imperfectly) 
*^  Paviers  be  dead  before  they  are  apprentices*  in  the  event 
of  that,"  &C.&C.  This  addition  was  signed  '*  Frances  Sell,** 
and  dated  "  11th  August,  1840."  Under  this  signature  was 
another  addition,  unsigned.  The  sealed  paper  was  endorsed 
«« To  be  given  to  Mrs.  Sarah  Ellis,"  the  executrix.  The 
property  was  under  £450. 
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of  (be  iecon< 
wife  (widotv) 
deceaMiI,intbe 
Bnt  intunce, 
Hilhout  ■  de- 
creci^iDitthe 
next  of  kin  of 


Courae  of  o(- 
fire  per  Sir  E. 
Simpton. 


who  did  not  administer  to  her  effects.  He  maniedigiA 
and  died  27th  Slay,  1S30,  intestate,  leaving  his  mcmmI  wk 
(urviving,  who  waa  entitled  by  the  custom  of  London  tolbm 
fourths  of  her  husband's  property.  She  took  out  a(imii» 
tratiun  of  his  effects,  and  died  in  1838,  and  the  propon 
which  had  belonged  to  A.  S.  atjU  remained  invested.  Tu 
widow  made  a  will,  whereby  she  appoiDtad  execaton  oi 
a  residuary  legatee ;  inch  residuary  legatee,  being  one  of  dii 
executors,  now  prayed  the  Court  to  grant  adniiniitntic<iii 
him  of  the  properly  of  A.  S.,  as  representative  bf  the  uhi- 
niitratrix  of  R.  S.  The  motion  bad  been  made  on  a  iim 
day,  and  stood  over  to  ascertain  whether  the  husband,  i-l 
bad  a  vested  interest  in  the  property. 

\ic/iall,  D.,  now  renewed  the  application.  The  cosw  i 
office  appears  from  a  MS.  note  of  Sir  Edward  KmpM* 
who,  adverting  to //o/e  v,7)o/maM,t  says:  "Tberoletin. 

"  seeina  to  mean  only  to  the  next  of  kin  at  the  death  dT  ib 
deceased,  not  to  whom  may  happen  afterwards  to  be  vS 
of  kin  at  the  time  a  question  arises  upon  the  grant  oT  ad* 
niatration ;  for  a  dead  man  can  have  no  next  of  kin ;  hi 
not  in  a  capacity  to  have  next  of  kin  at  the  time  he  beano 
so.  Therefore,  by  the  course  of  office,  it  is  granted  U  tt( 
interest,  when  the  next  of  kin  at  the  time  of  the  death  i)M 
living  at  the  grant  of  administration  de  boitit  mm,  eter\i''  i 
the  case  of  next  of  kin  of  the  wife  and  representative  of  i^  ' 
husband,— then  it  is  granted  to  the  next  of  kin.  UnAak 
^ly,  by  the  statute,  the  grant  of  administration  to  the  k>< 
of  kin  is  good ;  but  when  the  next  of  kin,  who  were  w  ' 
the  deatli  of  the  deceased,  are  dead, 'then  it  is  in  thehtf*- 
of  the  Court  to  grant  it  to  the  next  of  kin  or  the  inteff* 
and  the  grant  does  not  depend  on  the  statute,  but  tbenls 
of  the  Court, — may  grant  it  to  the  next  of  kin,— may  g"" 
it  to  the  interest,  without  regard  to  the  greater  or  it**- 

e.  terest,  according  to  circumstances."  The  coarse  of  <dBa^ 
now  to  grant  administration  to  the  representative  of  the  hi» 
band,  whether  the  husband  had  taken  out  administnUO''' 

•  Cited  in  Saiwjev.B^tiU,8iragR.E.R.App.lMi  whtrt*** 
cuei.  elucidatine  tbii  pobi  of  piactice,  are  given.  I 
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the  wife  or  tiot^  miless  it  is  shewn  by  the  representative  of  Jult  d. 
the  wife  that  he  has  a  greater  interest  than  the  representa-  «~7"  ^^ 
tive  of  the  husband,  and  it  is  granted  withoat  citing  the 
representatives  of  the  wife.  The  husband  is  assumed  to 
bave  the  interest  as  next  of  kin  of  the  wife,  and  no  citation 
of  her  next  of  kin  is  necessary ;  it  is  granted  as  a  matter  of 
course.  Prior  to  the  case  of  HoUv.  Dohnaih  on  the  death 
of  the  husband,  administrator,  administration  was  always 
granted  primo  petenH — ^to  the  next  of  kin  of  the  wife  or  to 
the  representative  of  the  husband.  Where  there  are  two 
persons  with  equal  claims,  no  decree  is  taken  out;  it  is 
granted  as  a  matter  of  course,  without  citing  the  other  party ; 
but  where  there  is  a  difference  of  interest,  a  decree  is  taken 
out,  and  only  then.  It  is  now  the  course  of  office  always  to  Adminittni' 
grant  the  administration  to  the  person  having  the  interest:  ^"  i?»nted  to 
the  next  of  kin  of  the  wife  is  always  considered  an  excepted  ingtheiotcfest. 
case,  standing  alone ;  the  Court,  where  there  is  no  statutable 
right,  grants  the  administration  to  the  person  having  the 
interest.  In  Lovegrove  v.  Lems,*  1772^  there  was  no  cita« 
tion  ;  nor  in  Rees  v.  Cart^f  where  a  caveat  had  been  entered 
against  the  grant.  In  this  case,  three-fourths  of  the  pro- 
perty being  sworn  to  be  that  of  the  executor  and  residuary 
legatee,  and  there  being  twenty-four  persons  entitled  to  the 
remaining  fourth,  it  would  lead  to  very  great  inconvenience 
if  it  were  necessary  to  take  out  a  decree  against  all  persons 
having  an  interest  by  a  party  satisfying  the  Court  that  he 
had  the  great  mass  of  interest.  And  if  a  decree  were  taken 
out,  the  Court  must,  as  a  matter  of  course,  grant  adminis- 
tration to  him.  It  would  not  be  a  decree  to  shew  cause^ 
because  we  are  entitled  to  administration. 

Sir  H*  jENNXR.-^The  widow  of  R.  S.  took  out  adminis-  JcnMMBirr. 
tration  to  her  husband,  as  she  was  entitled  to  do,  thougb 
other  pefaons  were  next  of  kin  to  him,  she  having  a  prefer* 
ence  over  the  next  of  kin.  According  to  the  course  of  office, 
she  was  entitled  to  administration,  and  consequently  was  en- 
titled to  possess  herself,  as  his  administratrix,  of  the  property 
belonging  to  him,  and  to  represent  A.  8.,  his  first  wife, 
through  whom  the  property  came  to  R.S.    Her  executor 

•  2  Hogg.  E.  a  App.  1A2L  t  IM.  App.  161. 
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JwLT  &      and  residuary  legat^^  who  now  pHajrs  adminiftnitiont  em 
o*^r*  ^^  be  entitled  to  it  only  through  R.  &»  and  according  to  pne* 


tide,  he  irould  be  entitled,  upoli  thereoundatlon  or 

the  next  of  kin  of  R.S.,  to  represent  him,  and  then  to  take  the 

Where  repre-  representation  of  A.  S«»  the  firet  wife»  through  him.  It  appearl 

mhiUtoltrix*  of  *^  me  that  wherever  the  representative  of  the  administiwtrix 

husband     ap-  of  the  husband  applies  for  administration  to  the  first  wiie^ 

nUtoition*^°to  ^^  husband  cannot  be  passed  over ;  there  must  be  a  lepre* 

the  first  wife,  sentation  to  him  de  boHu  noHf  and  having  obtained  such  re- 

not**be*Dt2S  FW«««>tatM>n  to  R.  8.,  who  was  the  party,  at  the  time  of  the 

over.  death  of  the  first  wifey  entitled  to  the  property,  you  would 

be  entitled  to  claim  the  administration*    I  do  not  see  how 

(even  with  referenoe  to  the  oases)  I  can  pass  by  the  husibaodt 

and  decree  representation  to  A.  S.  at  once.  The  other  parties 

(next  of  kin  of  R.  S.)  have  afi  interest,  though  a  very  inferior 

interest,  and  only  through  R.  S*     [  McAotf .-^Sir  Edward 

SimpoQCi'Says,  it  is  in  the  discretion, — in  the  "  heart, "->-of  the 

Court,  to  grant  administration,  not  against  the  statute*]     I 

«annot' without  a  decree.   I  admit  that  there  is  no  statutable 

Discretion  of  right,  and  that  it  is  in  the  discretion  of  the  Court;  but  thait 

Court  must  ^  discretion  must  be  exercised  on  some  principle,  as  a  nwt  of 
exercised      on  r         r    y  r 

principle.         the  practice  of  the  Court.    My  opinion  is,  that  there  shcmld 
Must  be  a  be  a  representation  of  the  husband  in  the  first  instance^  and 

representation  ^||^  yg  xepresentative  would  be  entitled  to  a  grant  of  adm»- 

of  the  husband    ...^  ./..  .  ^  % 

m  the  first  in-  niatration  to  the  first  wife,  who  was  the  possessor  of  the  pro» 

stance.  perty.    My  impression  is,  that  these  parties  are  entitled  in 

the  first  instance. 


ikaaaaaMi^Mtorti 


Wiitb  court  of  flaratfraitv# 

JULT  9. 

Salvage. —  Thb  '<  HoPe."— Afofii^Jofi.«-^Prole#f.-^A  monition  wns 
^^^"**^^^^^rtaken  out  in  this  Court,  under  the  provisions  of  8  and  4 
by  magisnutes.  -Vict.  c.  65,  on  the  part  of  the  master,  mate,  and  certain  of 
oi  i^Cowl  ^^  ^^^  ®^  *^®  fishing*sniack  Speedwell,  against  the  owner^ 
iinder3&4Vic.  Bdward  Field,  requiring  him  to  appear  in  thia  Court,  and 

^xtwd^todistri'  **""*  ^"  *®  *"™  of  ^250  awarded  by  the  Justices  of  Hull, 
bution  of  such  and  paid  to  Mr.  Fields  for  sahrage  services  efiected  by  the 
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erew  of  thAt  Vessel  to  the  Hope,  of  Ola«gow»  in  November     Jntr  9l 
luX,  and  to  abide  by  the  dedsion  of  the  Court  in  respect     jnT^ 
thereto.   Mr.  Field  had  rince  died«  and  the  monition  was  re* 
„ew«l  .^n^  h«  ex«..tor..  ^bo  .ppe.r«d  undar  prct«t  to  ^^.teT^" 
Ae  juriediction  of  the  Court*  first  applied  to. 

Sir  J.  Dod9(m9  Q*  A*,  in  support  of  the  protest  The  AaauiuMT. 
question  is,  whether  see.  5  of  the  stat.  S  and  4  Vict.  e.  M» 
srms  this  Conrt  with  authority  to  cotnpd  parties  who  have 
reoeivvcl  money  for  salvage,  in  aU  cases,  to  bring  it  i9»  and 
atnde  by  its  dedsiom  The  section  enacts  diat,  whenever  an 
award  is  made  by  justioes>  in  a  case  of  salv^^,  the  parties 
ioterealed  therein  may  require  distribution  to  be  forthwith 
oiadet  and  the  persons  making  the  award  shall  forthwith 
proceed  to  the  distribution ;  and  if  any  person  shall  think 
himself  aggrieved  in  such  distribution,  he  may,  within 
fimrteen  days  after  the  award,  or  payment  of  the  money, 
take  out  a  monition  from  this  Court,  requiring  the  person  in 
possession  of  the  money  to  bring  in  the  same,  and  abide  the 
jadgment  of  the  Court  in  the  distribution  thereof^  The 
statute,  therefore,  requires  the  distribution  to  be  made  in  the 
first  instance  by  the  persons  making  the  award,  namely,  in 
this  case,  the  magistrates.  The  parties  should  have  applied 
to  them ;  this  Court  has  not  original  jurisdiction*  The 
augistrates  had  all  the  circumstances  of  the  case  befool 
them ;  if  they  decide  wrongfully,  tbcai  is  the  time  to  ap^ 
peal  to  the  Court  of  Admiralty-  A  party  who  has  not  re*  FroviiionRof 
lorted  to  the  magistrates  (who  never  refused  to  make  dvstri-  **?^  not  com- 
has  no  right  to  oome  to  this  Court. 


NidoUf  D.,  on  the  same  side.  No  application  has  been 
msde  for  distribution  to  the  owner,  who  has  sworn  that  he 
has  not,  at  any  time,  refused  to  make  it» 

AidamSf  D.,  contra.    The  owner  has  refused  to  make  due 
distribution,  or  why  is  not  the  money  distributed?    The 
master  haa  sworn  that  Field  had  refiued  to  give  any  answer 
to  hia  olaim ;  that  the  money  was  awarded  to  him  and  the 
crew,  bnt  paid  to  the  owner*    The  object  of  the  statute  was  The  evil  coni- 
to  remedy  the  evil  of  persons  getting  salvage-money  intoP''^"*/®^^^ 
tiieir  hands,  and  refusii^  to  make  distribution.    It  says  the  sut 
that*<  itdiaU  be  lawful"  for  the  parties  to  require  the  magi^ 
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JuLT^  trates  to  direct  distribution  to  Im  made  forth  with  ;  it  does 
not  require  it  to  be  done,  and  the  omission  to  do  so  does  mt 
give  a  party  a  right  to  put  the  money  into  his  own  pocket 
The  protest  must  be  overruled,  and  the  money  brought  in. 

Robertsonf  J).,  on  the  same  side.  The  Act  was  passed  ts 
**  improve  the  practice  and  extend  the  jurisdiction  "*  of  tha 
Court. 

Dr.  Lushinoton.— In  endeavouring  to  consider  the  tne 
eflect  of  this  Act,  there  is  no  better  course,  in  the  first  ii^ 
stance,  than  to  bring  back  to  recollection  the  mischiefs  i: 
was  intended  to  remedy.  .They  were  of  this  kind.  It  iiad 
happened,  in  several  instances,  that  money  had  been  r> 
ceivedy  in  consequence  either  of  an  award,  or  of  a  vdas- 
tary  payment,  by  the  owners  of  the  vessel  or  other  persoos, 
who  retained  it,  contrary  to  law  and  justice ;  or,  if  they  did 
not  retain  it,  argued  that  they  were  entitled,  in  cases  is 
which  their  own  interests  were  concerned,  to  constitDie 
Evils  intended  themselves  their  own  judges.     It  was  to  remedy  these  ev&i 

b^  thelut^^*^  *"^  ^^  ^^^  purpose  of  enabling  this  Court  to  do  that  whid 
could  not  be  done  before,  namely,  justice  between  man  and 
man,  and  to  prevent  any  individual  from  being  judge  in  Im 
own  cause,  that  this  clause  was  introduced  into  the  statate. 
'  Now,  in  this  case,  no  application  was  made  to  the  txag^ 
trates  for  the  purpose  of  their  directing  a  distribution  of  die 
sum  they  had  awarded ;  and  that  the  money  was  not  pi^ 
according  to  the  award  itself,  but  was  paid  to  the  owner  nf 
the  vessel,  instead  of  the  master,  to  whom,  according  to  the 
terms  of  the  award,  it  ought  to  have  been  paid.  This  dr- 
comstance  does  not  appear  to  me  to  create  the  least  alters- 
don  as  to  the  jurisdiction  of  the  Court  If  this  money  btf 
been  improperly  paid  to  the  owners,  instead  of  to  Garxwd. 
the  master,  according  to  the  award,  and  no  receipt  has  bees 
given  by  Garrard,  it  may  be  that  he  would  have  a  right  to 
recover  it,  notwithstanding  payment,  from  the  owners  of 
the  vessel  salved.  Prior  to  the  statute,  this  Court  exercised 
an  appellant  jurisdiction  with  respect  to  the  amount  of  sal* 
vage  awarded  by  magistrates  or  by  the  Commissioners  of  the 
Cinque  Ports;  and  when  the  question  of  amount  was 
brought  by  way  of  appeal,  annexed  to  that  came  the  ques- 
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ion  of  the  distribution  of  the  salvage-money.    But,  if  the      July  9. 

lecree  of  the  magistrates  vas  acquiesced  in  by  the  salvors.     The  Hope, 

then  this  Court  had  no  power  to  call  up  the  case  for  the  pnr« 

pose  of  making  distribution  alone.   This  statute  has  con*  given  thereby. 

ferred  some  additional  powers  on  the  Court ;  the  question  is, 

to  what  extent. 

The  5th  section  enacts,  '^that  it  shall  be  lawful  for  any   Requirements 
person  interested  in  the  distribution  of  the  amount  awarded  ^  ^^  "^' 
or    paid,   to  require   distribution  to  be  forthwith  made 
thereof;  and  the  person  or  persons  by  whom  such  amount 
shall  be  awarded,  or,  in  the  case  of  voluntary  payment,  the 
person  by  whom  the  same  shall  have  been  received,  shall 
forthwith  proceed  to  the  distribution  thereof."    Now,  two 
questions  arise ;  first,  whether  the  words  "  it  shall  be  law- 
ful" render  it  absolutely  compulsory  on  parties,  who  seek 
to  avail  themselves  of  the  statute,  to  require  distribution  to 
be  made  by  the  magistrates;  or  whether,  supposing  that 
should  not  be' the  necessary  construction  of  these  words,  yet, 
looking  at  the  whole  of  the  statute,  the  making  such  applica- 
tion to  the  magistrates  is  not  in  the  nature  of  a  condition  pre- 
cedent.   When  this  application  has  been  made,  it  is  the  duty 
of  he  magistrates  to  require  distribution  to  be  made  forth- 
with ;  and  it  is  clear  that  that  application,  if:  made  at  all, 
must  be  made  within  a  less  period  than  fourteen  days ;  be- 
cause, unless  so  done,,  it  would  be  impossible  for  them  to 
order  any  distribution  so  as  to  bring  the  case  within  the  four- 
teen days  which  would  allow  of  an  appeal  to  this  Court.    A 
limitation  of  time  was  absolutely  necessary ;  because,  other- 
wise, the  state  of  things  might  have  gone  on  for  an  indefi- 
nite period.    But  the  question  is  now,  whether  I  can  enforce 
this  monition,  and  proceed  to  the  distribution  of  the  sum 
awarded,  according  to  my  own  judgment — ^that  is,  take  into 
consideration  the  whole  of  the  drcumstancesi  which  are  not 
before  the  Court ;  or  whether  it  was  not  requisite  that  the 
judgment  of  the  magistrates  should  first  be  had.     I  am  of      Application 
opinion  that  it  is  necessary,  under  this  statute,  first,  to  have  *®  ^^®^  ?<rad*i- 
recourse  to  the  magistrates,  and  that  this  statute  cannot  be  tion  precedent, 
carried  into  effect  otherwise.     It  appears  to  roe  to  have  been 
the  intention  of  the  Legislature,  that  whoever  required  dis- 
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tribiidoa  to  be  made,  where  there  had  been  an  amid,  n 
bound  to  applj  withia  fourteen  daja,  and  n  mudi  wiitii 
.19  to  allow  of  time  for  an  appeal  to  thii  Court;  thatthtB)- 
t'istralea,  who  knew  the  drcumttancea,  were  fint  to  aea 
theit  judgment  thereupon,  and  direct  dictribatiao  u  il>n 
might  think  fit.  The  niagiatratea  are  then  diicdedtDOw 
that  dittributioD  to  be  certified  under  their  faandt  md  ir^ 
and  an  account  to  be  annexed  to  the  award ;  and  h  ii  qo^ 
clear  that  if,  after  thii  faaa  been  done,  and  not  before,  ei 
person  interested  in  that  awan),  and  in  the  dittribotiaii  n 
(tissatiified,  then  be  bad  a  right  to  come  before  thit  Cov- 
and  have  it*  opinion  upon  the  diitribution.  In  tht  in 
place,  he  would  have  ■  right  to  complain  that,  iarin 
Hpplied  to  the  magiatratea  to  caoae  diitribnticxi,  it  hid  u 
been  made  according  to  the  award  ;  and,  aecondly,  bt  ^ 
a  right  to  come  under  the  temu,  "or  olberwiM,"  iftlK* 
gistratea  had  directed  an  unjuat  diitribution. 

Thia,  in  mj  opinion,  ia  the  conitruction  of  the  itatitt  ^ 
it  not  neceuarf  to  follow  it  np  fnitber  aa  to  a  ok*^ 
p^ijment  baa  been  voluntarily  mads  without  any  procn^ 
herore  ma^atratea ;  but  I  have  only  to  decide,  thit  1 !»"  | 

-1 110  original  juriidiction  as  to  tbe  dittribntirai  of  ni'? 

'^awarded  I7  magistrates ;  and,  considering  that  tbt  n>* 
of  this  Act  have  not  been  complied  with,  i  am  of  <^ 

i-  tliat  I  must  pronounce  for  tbe  protest,  and  decline  U  csn 
the  monition  into  execution. 


JOLV   IS. 

Bottomr)-.—  The  "  Heabt  OF  Oak." — Motion. — A  bottoDBj-t* 
S'""'Rep^rt  *'^'  °"  the  84th  March  last,*  pronounced  valid  in  pwl** 
given  to  the  invalid  as  to  the  rest,  and  it  was  referred  to  the  B^uH' 
bondholder,      ^j  merchants  to  report  on  certwn  items. 

The  Report  being  now  made,  a  question  was  rsiirf  "' 
which  party  should  pay  the  costs  of  the  Report  TbeFr» 
tor  for  the  bondholder  claimed  the  costs,  as  theRepott** 
in  favour  of  the  whole  sum.  The  Proctor  for  the  pt""  ' 
owners  alleged  that  they  had  been  compelled  to  go  '*'*' 
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the  Registrari  as  the  Ck>urt  had  pronounced  against  some      Jolt  19. 

and  for  other  items.  HtatT^O^k. 

Dr.  LusHiNOvoN.'^In  this  case,  the  proceedings  were 
against  the  vessel,  and  if  you  purchased  the  vessel^  you  took 
it  with  all  its  responsibilities^  and  your  remedy  is  against 
the  original  vendor*  The  costs  of  the  Report  must  be 
allowed. 


Thk  '*  WiLBONe."— ilfo^ton.'— The  vessel  in  this  case  was     Bottomry.— 

bound  from  Italy  to  St.  Petersburir,  but  wantinir  repairs  at  Proceeds      of 
Ti  L      ,  ,    .  rl         «      ,  V^      J    vessel  hypothec 

rortsmonth,  the  master^  being  without  funds  or  credit,  ad-  cated,  sold  im- 

vertised  for  an  advance  of  £300  upon  bottomry.     No  offer  der  decree  of 

i«  1.  «m«  \^         i^Ai.i         Court  in  acauBC 

was  made,  but  ummately  Messrs.  G.  and  6.,  of  that  place,  ^f  salvage,  aU 

consented  to  advance  £264  on  a  bottomry-bond,  bearing  ma^  lowed  to  be  ar- 
ritime  interest  at  IS  per  cent.  The  bond  contained  a  proviso.  Registry, at pe- 
that,  should  the  brig  miscarry  or  be  lost,  the  money  ad-  ril    of    bond- 
vanced  would  not  be  demandable.     The  brig  left  Ports-   ^ 
mouth  on  the  28th  April,  but  on  the  0th  May,  she  was 
driven  by  stress  of  weather  upon  the  Long  Sand,  between 
Kent  and  Essex,  whence  she  was  got  off  by  H.  M.'s  ship 
BoaptTf  and  taken  to  Ramsgate.     Salvage  was  awarded  for 
the  service  by  this  Court,  and,  under  its  decree,  the  vessel 
was  sold  for  £1,660.     The  sum  of  £1,870  was  paid  into  the 
Registry  on  the  25th  May,  as  the  net  proceeds. 

Addanu,  D.,  now  moved  for  a  warrant  to  arrest  the  pro-  Aboumsmt. 
ceeds.    The  miscarriage,  which  was  to  forfeit  the  money  ad- 
vanced under  the  bond,  must  be  total.    Here  the  voyage 
isras  only  intercepted.    Whether  any  part  of  the  maritime 
interest  be  payable,  is  another  question. 

Dr.  Lushinoton. — I  shall  allow  the  proceeds  to  be  ar-  JuDamirr. 
rested,  but  at  your  peril,  and  if  it  should  appear  that  I  have 
not  (as  I  think  I  have  not)  jurisdiction,  you  will  be  con- 
demned in  the  costs. 

July  21. 

The  '*  DrovEM.*'— Act  on  Peiiium.-^The  Dygdm^  a  fo-  Salvage.  -^ 
reign  barque,  of  420  tons,  drawing  fifteen  feet  of  water,  Claims  of^- 
sailed  from  Norway  2nd  of  February,  with  a  cargo  of  tim-  men)        pro- 
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The  Dygdm. 


are  at  hand,  a: 
pnlitled  (o  r 
indul^enc^e. 


adequulfknow- 
ledge,  hare  f 
clum  to  indul' 
gence         only 


ber,  for  Gibraltar.  On  the  4th,  having  approadial  tbt 
i:iiglish  coast,  the  master  mistooL  the  Winterton  Light  la 
that  ontheNorth  Foreland,  and  was  observed  irom  Cttma 
priiceeding  along  the  Norfolk  coast,  in  evident  igDorua  a 
the!  locality,  towards  the  dangerous  shoals  in  the  ws;  to  lb 
Lvnn  Deeps.  The  wind  was  from  the  E.,  and  the  se*  m 
hi^h.  The  vessel  had  a  signal  fljring,  alleged  by  the  mtsts 
to  be  for  a  pilot,  but  understood  on  shore  to  be  for  vaSr 
ance.  The  Augutta,  Sherringham  life-boat,  with  tw«n- 
two  fishermen,  put  off  to  the  barque,  and,  their  serrics 
bi-ing  accepted,  they  conveyed'  her  from  Blakeney  B(j  ■ 
U  L'Ua  Bay,  intending  to  carry  her  thence  to  Holkhim  Bn, 
u-liere  there  was  good  anchorage.  Here  the  vessel  twin 
p;irted  from  her  cables,  and  they  ran  for  BrancastM  Bq: 
but  proceeding  through  a  narrow  channel,  between  dt 
Bndgirdle  Sand  and  Bumham  Flats,  she  got  upon  the  tii 
of  the  former ;  she  afterwards  floated  off,  and  (the  on 
having  left  her)  drifted  on  shore  on  the  Brancaster  cM 
The  owners  of  the  Ihfgden  resisted  the  claim  for  salvigt,  <• 
the  ground  that  the  pretended  salvors  had,  in  reality,  tJn<i 
nothing,  but  had  subjected  the  owners  to  Iom  ;  that  it  *> 
not  a  case  of  merit,  but  of  great  demerit,  since  the  pnp* 
coiiree  was  not  to  have  taken  the  vessel  into  Wells  or  Hot- 
ham  Bay,  but  to  have  anchored  in  Blakenejr  Bay,  mhei 
she  was,  or  to  have  stood  off  and  on  till  the  tide  served  u 
have  taken  her  to  the  north,  or  across  the  Blakoiey  Onr- 
falls,  by  the  Dudgeon,  to  the  Spurn  Light,  and  anchii^ 
in  Hawk  Road,  at  the  entrance  of  the  Humber.  T^ 
value  of  the  property  was  £1,100.  The  Court  was  aculid 
by  Trinity  masters,*  the  question  turning  solely  on  nsulii* 

Addami,  D.,  and  Curleu,  O.,  for  the  salvors;  SkJ 
Dodson,  Q.  A.,  and  Baj^/brd,  D.,  for  the  foreign  ownen- 

Dr.  LusHiNOTON. — When  persons  offer  their  aerricn  u 
vessels  in  distresa,  and  there  are  no  other  individuals  on  d" 
split  capable  of  rendering  more  efficient  aamaUoce,  de 
Court  must  look  with  considerable  indulgence  at  their  effiti; 
because,  being  the  only  aid  that  can  be  procured,  ami  nlo- 
'  CapL  Locke  and  Capt.  FHsroy. 


IMl.]  A0HIRALTY  COUBT.  117 

ed  in  a  state  of  great  exigency,  every  allowance  must  be      Jolt  81. 
made  if  they  are  not  possessed  of  adequate  knowledge  to    jjjj^l^ig^ 
perform  the  duty  tbey  had  undertaken.     But  different  con- 
siderations will  apply  to  the  conduct  of  individuals  who  ^^  not  on  the 
assume  the  character  of  salvors,   when  there  are  persons  spot 
competent  to  discharge  those  duties.     In  this  case,  if  the     In  this  case, 
present  salvors  had  declined  to  undertake  the  task,  there  P  ^  "  *    ^  * 
was  an  opportunity  for  other  individuals  to  have  gone  from 
the  shore,  who  would  have  stood  in  the  place  of  these  per- 
sons, and  some  of  whom  must  be  esteemed  competent  per- 
sons, because  they  were  pilots,  whose  particular  office  it  was 
to  conduct  ships  on  that  coast.     In  ordinary  cases,  all  that  ' 
you  can  expect  from  persons  attempting  to  perform  the  du- 
ties of  salvors  is,  the  possession  of  ordinary  skill  and  ability. 
Of  course,  we  could  not  expect  from  Sherringham  fishermen 
the  same  nautical  skill  that  we  expect  from  pilots,  whose 
sole  occupation  it  is  to  navigate  vessels. 

The  foreign  vessel  had  suffered  no  damage  from  storms,  or  The  venel 
mischief  of  any  description ;  no  loss  of  sails  or  anchors ;  but  ^^^^^'^^  "* 
they  were  ignorant  of  the  locality,  and  were  proceeding  in  a 
course  which  might  have  led  them  into  danger,  had  they  not 
resorted  to  the  advice  of  persons  acquainted  with  the  coast. 
Taking  the  averments  on  the  one  side  and  on  the  other — ^the 
salvors  asserting  that  they  pursued  the  course  which,  under 
the  circumstances,  was  best  calculated  to  insure  the  safety 
of  the  vessel ;  the  owners  averring  that  the  conduct  of  the 
salvors  was  unseamanlike,  improper,  and  calculated  to  cause 
the  loss  of  the  barque,  and  evinced  a  complete  ignorance  of 
the  shoals  and  soundings  of  that  part  of  the  coast,  and  of 
the  proper  course  and  mode  of  navigation,  the  Bridgirdle 
Sand  being  the  most  dangerous  of  the  shoals ; — these  being 
the  averments,  the  questions  I  put  are  these :  Whether  what  Qoestions. 
the  boatmen  did,  under  all  the  circumstances  of  the  wind,  the 
weather,  the  size  of  the  ship,  the  dangerous  shoals  by  which 
it  was  surrounded,  was  a  proper,  judicious,  and  seamanlike 
course  ?  whether  a  better  and  safer  course  would  not  have 
been  practicable,  remembering  the  state  of  the  wind,  the 
weather,  and  the  tide  ?  In  short,  whether  these  fishermen 
conducted  themselves  with  that  ordinary  degree  of  nautical 
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Jolt  81.      skill  to  be  expected  from  every  man  who  volantarily  under- 

TklTZnA^    takes  the  charge  of  a  vessel  so  placed ;  I  say,  **  ordinary 

skill/'  for  that  we  have  a  right  to  require  of  them,  they 

having  assumed  the  duties  of  pilots  when  there  were  pilots 

ready  to  perform  them. 

OnMioir.  The  Tainitt  Masters. — We  are  decidedly  of  opinion, 

that  the  fishermen  who  went  out  in  the  Sherringham  boat 

took  the  most  erroneous  steps  from  the  beginning  to  the  end 

of  the  proceedings*    Instead  of  taking  the  barque  to  sea, 

after  the  tide  flowed,  so  as  to  enable  her  safely  to  croaa  the 

Blakeney  Overfalls,  they  run  her  to  leeward  in  a  most 

dangerous  place* 

Judgment.  Dr.  Lusbinoton* — Under  these  circumstances^  I  must 

Claim    pro-  necessarily  pronounce  against  the  claim  for  salvage.    The 

"^**'n8t^  only  point  that  remains  is  the  question  of  costs ;  and  I  en* 

tertain  considerable  doubt  whether  it  is  not  my  duty  to  con* 

damn  the  fishermen  in  the  costs  of  this  suit,  because  I 

Misconduct  feel  the  strongest  conviction  of  their  misconduct*    Bnt,  at 

of  flshenneiL     ^^  ^^^^  ^^^^  j  ^m  ^^^  ^^^^  ^  benefit  of  any  doubt ; 

and  it  may  be,  that  the  course  they  pursued  was  honesti  j 
pursued,  and  may  have  arisen  entirely  from  ignorance  or  a 
misunderstanding  of  the  measures  that  ought  to  have  been 
adopted ;  and,  looking  at  the  difficulties,  I  think,  upon  the 
whole,  I  am  not  bound  to  follow  the  sentence  up  by  a  oon- 
Costs.  demnation  in  costs.     The  punishment  of  paying  their  own 

costs  will,  I  hope,  induce  them  to  be  more  cautious  in 
future* 


Possession.      Thb  "  Windsor  Castle*" — Act  on  PeUtiom. — This  was 

r?e89el"cannot  *  •"^^  ^^  ^®  P*^  ®^  Messrs.  Johnson  and  Co.,  alleging 
In  such  a  cause  themselves  to  be  sole  owners  of  thfe  Windsor  Castle^  to  di»- 
o"£eowner^^  place  the  master  (Manuel),  who  had  given  an  appearance, 
and  an  Act  on  Petition  had  been  entered  into,  supported  by 
affidavits.  It  appeared  that  the  vessel,  on  the  22nd  October 
last,  in  going  down  the  river,  on  a  voyage  to  Australia,  met 
with  an  accident,  and  whilst  detained  for  repairs,  the  origi- 
nal owner,  Burton,  having  transferred  the  property  of  the 
vessel,  by  bill  of  sale^  to  Johnson  and  Co.,  became  bank- 
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rupt.  The  valiifity  of  the  transfer  was,  however,  a  matter  Jolt  21. 
of  litigation  between  them  and  the  assignees  of  the  bank-  jj^ifj^^^ckuth 
rapt  The  sale  took  place  on  the  6th  November,  twenty* 
three  days  before  Burton's  name  appeared  in  the  Gazette 
(the  29th).  On  the  20th,  Johnson  and  Co.  obtained  from 
the  master  the  documents  relating  to  the  ship,  and  on  the 
10th  December,  they  appointed  another  master ;  but  Ma« 
nuel,  not  having  been  released  from  his  liabilities  to  ship* 
pers  and  others,  and  not  having  received  payment  of  moneys 
due  to  him,  refused  to  give  up  the  ship*  He  now  stated  in 
his  Act  and  affidavits  facts  to  shew  that  Johnson  and  Co. 
were  not  boR^Jide  owners  of  the  ship;  that  the  transfer 
from  Burton  was  only  colourable ;  that  certain  proceedings 
took  place  between  them  and  the  original  assignees  of  Bur- 
ton, which  had  been  brought  under  the  cognizance  of  the 
Court  of  Review ;  that  the  assignees  originally  appointed 
(who  had  colluded  with  Johnson  and  Co.)  had  been  re- 
moved, and  new  assignees  substituted;  that  Johnson  and 
Co.  had  agreed  to  give  up  the  vessel,  and  that,  if  time  were 
allowed  for  the  newly  appointed  assignees  to  come  before 
the  Court  and  assert  their  rights,  they  could  establish  their 
title  as  owners. 

AddamSj  D.,  for  the  master.  Johnson  and  Co.  were  not  AEomxirT. 
the  owners  of  the  vessel :  it  is  sworn  that  they  had  given  up  Johnson  &Co. 
their  title  to  the  assignees  of  the  bankrupt ;  and  even  if  they  ^<^^  owners. 
have  not,  it  is  a  question  whether  they  could  dispossess  the     They  cannot 

master  without  an  indemnity.    There  is  no  case  of  a  cause  of  dispossessmas- 

^  ter  without  ui- 

poesession  between  an  owner  and  a  master  who  does  not  set  demnity. 

up  an  ownership* 

NichoUf  D.,  fbr  Johnson  and  Co.    We  are  the  registered   Johnson&Co. 
owners  ;  it  is  sworn  that  we  are  the  owners  of  the  ship.  The  ^^J^  owi^^ 
vessel  is  arrested ;  the  warrant  is  notice  to  all  concerned,  nobody  before 
and  there  is  nobody  before  the  Court  to  controvert  our  title,  ^ntroratth^ 
The  master  acted  under  the  directions  of  Johnson  and  Co.  title. 
as  owners.    On  what  principle  can  a  master  dispute  the 
title  of  the  owner?     He  is  the  servant  of  the  owner,  and     Master    has 
has  no  lien  on  the  ship,  and  cannot  retain  it  against  the  ^^  ^^ 
assignees  of  a  bankrupt  owner.    Wilkins  v.  CarmichaeL*  All 

'  Doug.  101.     Abbott,  iSi!^.  p.  II.  c.  3. 
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JcTLT  81.      we  want  is  power  to  sell  the  ship  for  the  benefit  of  all 
j^^g^^i^Qifgag^  parties  :    we  are  ready   to  bring  the  proceeds  into   the 

Registry. 
JuDOMXMT.  Dr,  Lushinoton.— It  is  a  matter  of  ordinary  course  in 

this  Court,  in  causes  of  possession,  where  the  sole  owners  of 
a  vesseli  or  the  majority  of  persons  who  have  a  right  or 
title,  join  in  the  suit,  to  displace  the  master  who  may  have 
possession,  and  restore  her  to  the  owners :  where  questions 
have  arisen  of  great'  difficulty  as  to  complicated  title,  the 
Court  has  declined  to  interfere.    In  this  case,  the  new  as- 
signees have  not  come  before  the  Court :  and  when  the  case 
was  before  it  on  a  former  occasion,  I  suggested^  that  if  they 
intended  to  dispute  the  validity  of  the  transfer,  it  was  their 
The  new  ss-  duty  to  come  here  and  assert  their  right  and  title.     If  they 
fore^ 'court.  '^  comCf  and  had  made  out  either  that  the  title  of  Johnson 
and  Co.  was  so  doubtful,  that  the  Court  ought  to  hesitate 
before  it  acted  upon  it,  or  that  the  title  was  clearly  in  the 
original  bankrupt,  the  Court  would  have  held  its  hand.  But 
no  persons  holding  that  character  have  come  and  made  any 
representations  at  all ;  therefore,  the  sole  question  I  have  to 
consider,  on  this  part  of  the  case,  is»  whether  it  is  compe- 
tent to  the  master  to  appear  and  allege  a  title  in  scmie  one 
else.    I  am  clearly  of  opinion  that  this  can  never  be  per- 
Master  can-  mitted  in  a  cause  of  possession.   The  only  extent  to  which  a 
of  ^'poJeSc^  master  can  allege  the  title  to  be  in  another  person,  is  where 
allege  an   ad-  it  is  done  for  the  purpose  of  inducing  the  Court  to  give  fur- 
verae  title.        ^j^^^  ^^^  fy^  ^^  appearance  of  the  assignee  of  the  sole 

owner :  the  Court  would  allow  a  master  or  other  person  to 
make  such  an  application,  and  would  grant  further  time  if 
necessary.  But  I  am  asked,  taking  the  facts  to  be  triie,  to 
make  a  decree  in  favour  of  the  master.  I  could  not,  how- 
ever, make  such  a  decree,  if  the  facts  were  proved.  I  ap- 
prehend it  to  be  a  clear  principle  of  law,  that  where  a 
A  master  un-  master  undertakes  the  charge  of  a  vessel,  he  does  so  upon 

dertakes  charge  ^g  g^jg  responsibility  of  the  owner.     He  cannot  have  any 
of  a  yessel  on  *^  "^  ^ 

responsibility    »(^  on  the  vessel ;  whatever  may  happen  of  good  or  evil  to 

of  owner.         the  person  who  appointed  him,  or  his  successors,  he  could 
He  has  no  not  enforce  any  lien  against  the  vessel. 
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I  have  no. hesitation  in  8a3ring  that  the  Court 'must  direct      July  2X« 
the  ship  to  be  delivered  up  to  Messrs.  Johnson  and  Co.,  as  -ppix^^rCluife. 
the  owners.  Vessel  niustbe 

NichoU  asked  for  the  costs,  which  the  Court  refused.         delivered  up  to 

Johnson  &  Co. 
Costs. 


eonMf^toim  Court  of  Honliotu 

July  22. 

Brsalt,  falsely  callkd  Rbbd,  V,  RESD.«-CaarM« —      Nuilitj    of 

This  was  a  suit  of  nullity  of  marriage  by  reason  of  the  un-  J^^f  un^^J 

due  publication  of  banns,  by  Elizabeth  Brealy  against  Ro-  publication    of 

bert  Charles  Reed.    The  Libel  pleaded  the  stot.  4  Geo.  4,  5«n°»'  ^VJ^' 

'  denceofknow- 

c.  76,  and  that  R.  C.  Reed  was  the  son  of  a  merchant  and  ledge  by  both 

shipowner  of  St.  Nicholas,  Bristol,  and  was  baptized  in  that  pa^ies,      pro- 
,  ,  notuiced  for.— 

parish  by  the  names  of  Robert  Charles,  as' appeared  from  a  Effect  of  sub- 
copy  of  the  original  entry  in  the  register ;  that  Elizabeth  »eq«ent  decis- 
Brealy,  spinster,  in  1827  and  1828,  resided  with  her  mo- 
ther in  the  house  or  cottage  of  John  Scott^  a  carpenter,  se- 
cond husband  of  her  mother  (both  since  deceased),  at  Bed- 
minster,  Somerset ;  that  Robert  Charles  Reed  was  brought 
up  to  the  sea,  was  entirely  dependent  for  his  maintenance 
upon  his  father*  with  whom*  in  1827  and  1828,  he  resided  ; 
that  he  was  at  all  times  called  and  known  by  the  name  of 
*'  Charles"  or  ''Charley".  Reed,  and  not  by  the  name  of 
''  Robert,"  which  was  entirely  dormant  and  disused ;  that 
in  1827  and  1828,  he  paid  his  courtship  to  Elizabeth 
Brealy,  then  aged  17,  with  the  knowledge  and  consent  of  her 
mother  and  her  mother's  husband,  but  without  the  know- 
ledge of  his  own  father ;  that  Elizabeth  Brealy  accepted  his 
addresses,  and  agreed  to  be  married  to  him  ;  that  he  repre- 
sented that  his  marriage  would  be  highly  displeasing  to  his 
father,  and  for  the  purpose  of  effecting  the  marriage  clan- 
destinely, and  of  concealing  it  from  the  knowledge  of  his 
father,  it  was  concerted  and  arranged  between  Robert 
Charles  Reed,  Elizabeth  Brealy,  John  Scott,  and  Jane 
Scotty  that  the  banns  should  be  published  in  the  name  of 
''  Robert"  Reed  only,  and  that  the  name  of  "  Charles,"  by 

VOL.  I.  R 
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JuL(  SS.  which  he  waa  commonly  known,  thould  be  mippreMcd,  ud 
B  7j  R^.  ^^'  *  publication  of  bannsi  with  the  iaUe  "■"—,  sha«ld  be 
made,  not  in  the  parish  of  St.  Nicholas,  where  B-  C.  E«<i 
resided,  but  in  that  of  Bedminater ;  and  ia  order  to  ilecBit 
the  clergyman  who  solemnised  the  marriagei  and  preteK 
his  demanding  a  certificate  that  the  buuu  had  been  asked  id 
the  parish  where  R.  C.  Reed  dwelt,  it  was  fiirther  concattd 
and  arranged  that,  in  the  notice  for  the  publicatian  of  bain 
at  Bedminster,  it  should  be  falsely  stated  that  both  the  pff> 
ties  dwelt  in  that  parish,  and  they  were  so  described  in  tk 
banns  thrice  published  in  the  parish  church  <^  BedmiMv. 
in  February,  1828,  wherein  Robert  Charles  Reed  wasdcsf- 
nated  as  "Robert"  Reed,  and  that  the  name  o£  **Charia* 
was,  in  the  publication  of  the  baniu,  knowingly  and  wn- 
fully  suppressed  or  omitted  by  the  parties,  jointlj  and  )et» 
rally,  for  the  purpose  of  decepUoo  and  coneuknent,  md 
with  the  intent  to  effect  a  clandestine  celebratkn  of  that 
marriage ;  that,  in  pursnance  of  the  banns  so  undnly  mi 
illegally  published,  a  pretended  marriage  waa,  on  the  Ifid 
February,  1828,  in  fact,  solemniaed  in  the  pariafa  chonh  ^ 
Bedminster  between  the  parties,  as  "Robert  Reed'  ssj 
**  Elisabeth  Brealy,"  an  entry  whereof  waa  made  in  tic 
Register  Book  ;  and  that  the  parties  having  thus  knowiofii 
and  wilfully  intermarried  without  due  publication  of  busn. 
and  without  license,  soch  pretended  marriage  i*  abaolntdT 
null  and  v<rid ;  that  the  parties  after  the  marriage  cohalmal 
together  as  biuband  and  wife ;  that,  subsequently  to  thnr 
marriage,  they  frequently,  in  each  other's  pvescncei  dedand 
that  the  banns  were  pnbUshed  in  the  name  of  *■  Robett' 
only,  to  prevent  the  father  of  R.  C.  Reed  bearing  of  tk 
marriage;  that,  in  I8S8,  differences  arose  between  the  )W 
ties,  and  they  ceased  to  live  together,  and  in  1834,  B.  C 
Reed  intermarried  with  Lucy  Butt.  No  plea  was  given  i> 
on  the  part  of  the  husband,  nor  were  any  intencigataria 
put  to  the  witnesses  on  his  behalf,  and  the  case  waa  unde- 
fended. 
July  10,  Jatner,  D.     Of  the  marriage,   and  of  all  the  prindpri 

Aagdmkt.       f^^^^  jjig^  jj  ample  proof.    The  hudiand  was  tweo^-sera 
at  the  time  of  the  marriage ;  the  wife  sevente^i.    There  aa 
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be  no  doubt  that  his  name  was  Robert  Charles^  but  if  he  was  Jvlt  22. 
always  known  by  the  name  of  Charles^  it  is  no  matter  what  ^^  V|# 
his  baptismal  names  were.  WiUon  v.  Brockletf,*  Wyatt  v. 
Henry. \  The  only  question  is,  whether  both  parties  knew 
the  name  concealed,  and  concealed  itknowingly  and  wilfully. 
It  was  the  object  of  both  the  parties  to  suppress  the  name  of 
<'  Charles/'  in  order  to  keep  the  marriage  from  the  know- 
ledge of  the  relations  of  Mr.  Reed.  [Pxr  Curiah.  What  Pxe  Cue. 
evidence  is  there^  that  before  the  marriage  Mrs.  Reed  was 
cognisant  of  the  fact  ?3  There  is  the  evidence  of  the  clergy- 
man (as  in  the  case  of  Tongue  v.  AUenX\  that  it  was  his 
practice  to  adc  parties  as  to  their  names  being  correctly  en- 
tered, and  the  evidence  of  Harriett  Morgan,  the  half-sister 
of  the  wife,  distinctly  proves  that  the  omissicm  of  the  name 
was  concerted  by  both  parties  for  the  purpose  of  concealing 
the  marriage. 

Db.  LcsaiNGTON.— There  are  certain  facts  in  this  case  July  22. 
which  are  dearly  proved,  namely,  1st.  the  marriage  itself;  Jo">«>««»*- 
2ndly.  the  publication  of  the  banns ;  Srdly.  that  the  hus- 
band was  most  usually  called  and  known  by  the  name  of 
"  Charles,"   and  never  by  that  of  «*  Robert ;"   4thly.  that 
the  marriage  was  a  clandestine  one,  for  the  purpose  of  con- 
cealing it  from  Uie  knowledge  of  the  husband's  father,  who 
was  in  drcumstances  far  superior  to  those  of  the  wife's  fa- 
mily.    The  last  and  by  far  the  most  important  requisite  is,      au      AmsU 
that  the  undue  publication  shall  have  taken  place  knowingly  clearly  proved, 
and  wilfully  as  relates  to  both  the  parties  to  the  marriage.   I  \^  \^xh  parties. 
apprehend  it  is  now  settled^  that  this  is  what  the  law  re- 
quires ;  and  as  the  Court  has  reason  to  believe  that  a  sen- 
tence of  nullity  is  desired  by  both  parties,  it  has  a  grave 
duty  to  perform,  in  examining  the  evidence,  to  be  satisfied 
as  to  the  proof  on  this  point. 

The  most  important  witness  to  this  fact  is  Mrs.  Morgan,  Evidence, 
the  half-sister  of  Elizabeth  Brealy,  and  it  is  calculated  to 
alarm  the  jealousy  of  the  Court  to  find  that  she  deposes  to 
facts  which  occurred  thirteen  years  ago,  when  she  was  only 
fourteen  years  of  age,  and  it  is  certainly  somewhat  suspi- 

•  I  Phill.  147.  t  2  Hagg.  C.  R.  220. 

X  1  Curt.  88.  S  Twgm  v.  ii&m  I  MtM>re»  P*  C.  Rep.  90. 
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JtiLT  22.  cious  that,  being  lo  young,  her  memory,  after  so  great  > 
P  &  Rt^  lapse  of  time,  should  be  h>  retentive  of  the  apeciea  of  itOi 
to  which  she  has  deposed,  as  to  enable  her  to  recollect  pit- 
citelf  what  occurred.  She  say* :  "  On  several  occxaioD*  br- 
fore  the  marriage  took  place,  Mr.  Reed,  in  the  preaence  «' 
mj  sister  and  my  father  and  mother,  talked  over  vrith  than 
the  matter,  as  to  the  best  ivay  of  h&ving  it  donci  to  prern: 
its  coming  to  his  father's  ears.  1  well  remember  that  Mr. 
Reed  said  that,  if  the  baniis  were  put  up  in  hia  rtame  a 
'  Robert'  only,  he  should  not  be  known.  I  well  rememba 
that  my  sister  hod  always  called  him  '  Charles '  up  to  tbfl 
lime.  1  also  remember  that  when  Mr.  Reed  urged  my  fithn 
to  put  up  the  banns  in  the  name  of  ■  Robert'  only,  my  father. 
who  was  a  straightforward  nun,  made  some  objectitms,  bni 
my  mother  being  very  anxious  to  have  my  sister  married,  edt 
father  was  prevailed  upon  to  put  the  banns  up  in  the  manKf 
as  proposed  by  Mr.  Reed.  My  sister  was  present  and  prin 
to  all  the  conversations  which  took  place  between  Mr.  Rtti 
and  my  father  and  mother  about  getting  the  banna  put  upi 
I  myself  have  heard  Mr.  Reed  ask  my  father  and  motha  » 
have  the  banns  put  up  in  his  (Reed'a)  name  of  '  Robot' 
only ;  my  sister  was  present  at  the  time ;  she  knew  that  tbt 
banns  were  to  be  so  put  up  in  order  to  prevent  the  intentU 
marriage  coming  to  the  ears  of  Mr.  Reed's  father."  Nov, 
supposing  the  whole  of  this  witness's  evidence  to  be  deser- 
AffeetiDgboth  ing  of  credit,  the  effect  will  be,  that  we  have  both  the  pu- 
S^wlK^"'  ties  affected  with  the  guilty  knowledge.  But  I  confess  tit 
very  strength  of  this  evidence  goes  a  great  way  not  only  t> 
excite  a  suspicion  in  my  mind,  but  to  make  me  doubt  iu 
veracity. 

The  other  witness  to  this  fact  is  Mrs.  Chettle,  •  maib- 
woman,  who  deposes  to  a  conversation  which  took  pWt 
thirteen  years  before,  at  which  Mr.  Reed  was  not  present 
She  says  that  Mrs.  Scott,  on  one  occasion,  observed  that  it 
was  an  improper  thing  for  her  daughter  (who  waa  pretett) 
to  marry  a  man  in  the  name  of  "  Robert,"  when  hia  mw 
WB«  "  Charles,"  and  that  such  a  marriage  would  not  staixi 
"My  mother,"  the  witness  adds,  "I  well  recollect,  s*id 
thiO,  if  -Elisabeth  Brealy  was  a  child  of  hera,  abe  would  M 
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allow  her  to  marry  so.     I  also  remember  that  Elizabeth      July  22, 

Brealy  jumped  up  from  her  chair,  and  in  an  angry  manner  «    7     «. 

add,  that  she  was  determined  to  have  Charles  Reed,  and 

that  it  did  not  signify  if  he  was  married  by  the  name  of 

'  Robert,'  because  he  had  promised  at  some  future  time  to 

marry  her  in  his  own  name.     Charles  Reed  was  not  present 

when  this  conversation  took  place,  neither  was  John  Scott 

present ;  but  I  recollect  that  it  was  said  by  Elizabeth  Brealy^ 

that  they  should  be  obliged  to  be  married  so,  namely,  Charles 

Reed  by  the  name  of  *  Robert,'  in  order  that  his  father 

might  not  hear  of  it."    This  evidence,  which  is  not  very 

consistent  with  that  of  Mrs.  Morgan,  applies  simply,  but  in 

a  very  stringent  manner,  to  Elizabeth  Brealy,  making  her 

a  principal  party  in  the  transaction. 

Then  the  case  comes  to  this ;  that  the  whole  evidence  as     Weakness  of 
to  the  publication  of  the  banns,  with  the  omission  of  the  ^*  e^<i«nce- 
name  of  "  Charles,"  with  the  knowledge  and  consent  of  both 
of  the  parties,  rests  upon  the  testimony  of  one  witness,  a 
girl  of  fourteen  years  of  age  at  the  time. 

If  it  stood  only  so,  I  confess  I  should  enterUgn  the  great- 
est doubt  as  to  the  sentence  I  ought  to  pronounce,  because 
I  must  not  forget  that,  in  trying  a  case  of  this  description,  I 
Bhould  not  look  simply  to  the  circumstances  of  the  indivi- 
duals in  the  cause,  but  also  bear  in  mind,  that  the  rights  of 
children  may  be  involved,  and  that  the  decree  of  the  Court 
may  determine  that  they  are  in  a  state  of  illegitimacy.  It  Both  parties 
is,  therefore,  highly  incumbent  upon  the  Court,  in  such  J«»»«»  to.*™'** 
cues,  especially  where  there  is  reason  to  suspect  that  both 
parties  are  desirous  to  have  the  marriage  annulled,  to  exa- 
mine with  great  care  and  accuracy  the  whole  of  the  facts. 

There  are,  in  addition  to  what  I  have  stated,  certain 
declarations  of  Elizabeth  Brealy  pleaded  and  deposed  to,  DecIaiatioDs. 
that  Mr.  Reed  was  married  to  her  in  the  name  of  "  Robert*' 
only,  in  order  to  keep  the  marriage  a  secret  from  his  rela- 
tions ;  and  there  is  a  declaration  from  Mr.  Reed,  in  the  pre- 
sence of  his  wife,  that  they  had  been  so  married  in  order 
that  his  father  might  not  know  of  it.  I  place  very  litde  con- 
fidence in  subsequent  declarations,  and  I  think  grave  doubts 
may  be  entertained  whether  such  subsequent  declarations. 
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Jdlt  it.      in  a  caie  of  this  kind,  made  long  after  the  marriage,  an  td- 
Q^  miuible  s*  evidence  ;  because,  in  these  case*,  one  pirna 


the  other  might  by  admissions  aiect  the  ttalmt  of  other  pa- 
decluMioDi  of  ^^  ^y  ^""'^  ^'"*'  ^'i^  interests  of  the  p«rtie«  in  the  au» 
iiii!pijtie>*ub- are  not  coafined  to  thnntelvea,  but  extend  to  their  duUni 
mXttte."  "ii!  "Od  to  the  public.  The  declaratioa  of  the  wife  toMj  by  p* 
fL-ciing  olber  tibiUty  be  erideace  against  the  husband,  and  Mce  nerta  ;  bd 
«iwi**'.i"'"lt  "''"'*  '*  "^^^  '■^^  children,  I  doubt  whether  anch  declm- 
derKt.  tions  could  be  received. 

Eridenee  cf      But  there  ii  another  and  a  moat  important  put  of  the 

cierg^Msn ;        ^^^^  ^  ^,^^  ^  ^^  publication  of  the  banns ;  I  mew  tk 

evidence  of  the  clergyman,  which   latiafiea  my  mind  th* 

the  marriage  was  solemnised  with  the  omitaion  of  the  turn 

of  "  Charles,"  and  there  is  equally  clear  evidence  to  sbr< 

mi     inpottant  that  the  banns  were  put  up  with  that  omisaiaD.     I  think 

'"^"tioa™  ^^  ^^"^  ^''*'  ^"^  "*  important  bearing  upon  the  questkn, 

whether  there  was  ■  guilty  knowledge  of  the  omisaiao  $1 

the  name ;  so  important,  that,  although  I  do  not  oedit  the 

whole  of  the  evidence  of  the  two  witnesses,  Morgan  and 

Chettle,  yet,  under  all  the  circumstances  of  the  case, — tbr 

dandestineity  of  the  marriage  being  proved,  the  coostut 

use  of  the  name  of  "  Charles"  being   proved,   and  all  tbc 

other  facts, — taking  the  whole  of  the  caae  together,  it  seen 

Knowledge  to  me  difficult  to  come  to  any  other  conclnsioQ  that  can  bt 

Irb^'p^M*  justiaed  by  the  evidence,  than  that  the  omission  of  the  dsim 

of  "Charles,"  wilfully  and  knowingly,  is  sufficiently  broogbt 

Sentence   of  home  to  both  parties,  and  I  therefore  may  pronoontx  a  vn- 

tence  of  nulU^  of  marriage. 


Vrrrogatuu  dTourt  o(  eantrrbutv. 

Jolt  23. 
WiUofa  pau-  NoBBi  V.  NoaBS. — Cmue. — This  was  a  queatjoo  aa  to  tbt 
li^li.  «!!^^  validity  of  a  paper  ptoponnded  as  the  will  of  Jamea  Noto, 
circuautaDcM  who  died  in  1833.  The  paper  purported  to  bear  date  on  the 
(propooodri  7(1,  October,  1832,  and  to  have  been  executed  in  the  pre- 
uid  oppoaed  by  ™,        .  , 

liaiti<8  sniiv  m  Mnce  of  three  witnesses.    The  deceased  was  a  pauper,  an 
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inmate  of  Shoreditch  workhouse.  He  was  nuurried,  but  lived      Jult  23. 
separate  azid  apart  from  his  wife.    Being  considered  to  have  j^' — Z.^ 
a  title  to  certain  leasehold  and  copyhold  property,  he  was 
advised  by  Mr.  John  Wright,  secretary  to  an  association  •^J^P^*'*^ 
formed  for  the  purpose  of  enabling  poor  persons  to  obtain  ed  for. 
property  to  which  they  were  entitled,  to  make  a  will,  which 
he  consented  to  do,  thereby  bequeathing  tlie  whole  to  his 
brother,  Wm.  Nobbs,  to  the  exclusion  of  the  widow.    From  Evidence. 
the  evidence  of  Mr.  Wright  and  the  other  witnesses,  it  ap- 
peared that  the  deceased  was  asked  by  Mr.  Wright  whether 
he  would  leave  his  wife  any  thing,  and  he  said  he  would 
not,  as  she  was  living  with  another  person ;  that  the  will 
was  executed  on  a  Sunday,  at  the  house  of  the  brother^ 
whom  the  deceased  was  visiting.    The  parties  to  this  suit 
(the  brother  and  the  widow  of  the  deceased)  were  both 
paupers. 

PraHi  D.,  for  the  widow,  in  opposition  to  the  will ;  Jen^ 
noTj  D»,  for  the  universal  legatee,  in  support  of  the  will. 

Sir  H.  Jennbr. — The  appearance  of  the  paper  (which  JimoMxifr. 
was  drawn  up  by  Mr.  Wright)  is  calculated  in  some  degree 
to  excite  the  jealousy  of  the  Court,  for  it  is  not  executed  as        Saspidoas 
such  papers  usually  are — the  deceased's  name  is  not  oppo-  «"«»™«toncc8. 
site  to  the  seal  (where,  indeed,  there  is  not  room  for  it), 
and  the  name  of  one  witness  is  above  the  seal  and  the  names 
of  the  two  other  witnesses  are  below  it — and  the  ink  in     Variation  of 
which  the  name  and  date  are  written  is  of  a  very  different  ^^  ^"'  ®  *"  • 
description  from  that  in  which  the  body  of  the  will  is  writ- 
ten.    This  is  a  circumstance  calculated  to  raise  a  suspicion 
that  it  is  not  a  honB  Jide  transaction.     But,  according  to  the  accounted  for. 
testimony  of  Mr.  Wright,  the  will  was  executed  on  a  Sun- 
day, and,  there  being  no  ink  in  the  house,  and  none  readily 
procurable,  the  will  was  signed  and  dated  with  a  solution  of 
copperas,  used  in  the  business  of  Wm.  Nobbs,  who  is  a 
shoemaker.     The  account  given  by  the  two  other  witnesses  The  eridence; 
could  by  no  means  have  satisfied  the  Court  of  its  truth,  for 
one  of  them  was  only  sixteen  at  the  time.    This  witness  says 
that  the  deceased,  who  was  in  a  weak  state  of  health,  came 
to  dine  with  his  brother  on  the  day  when  the  will  was  exe- 
cuted ;  but  Mr.  Wright  says  he  did  not  dine  there ;  so  that  contradictory 

on  one  point 
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Jmr  23.      here  is  a  contradiction.     But,  conridering  that  nine  jtin 

,.,. — ',,     elapted  between  the  execution  and  the  depontion,  it  Umc 
N->bbiv.Jfobbi.  ,.,,.,.  1      , ,  .  '.       .    - 

likely  that  the  witnesKs  should  be  very  accurate  in  thar  it- 

Lapse  of  time,  collection.  The  father  of  this  witness  also  deposes  to  thr 
execution  of  the  will;  but  Mr.  Wright  is  the  principal  perfos 
upon  whom  the  Court  must  rely  for  the  establiahment  of  tbt 
paper ;  and  unless  he  can  be  contradicted  by  oth^  witne«e9> 
or  shewn  to  be  a  person  not  entitled  to  credit,  tbe  Com 
cannot  come  to  the  conclusion  that  tbia  will  was  not  execnud 
by  the  deceased.  He  states  that  he  recommended  tbe^ 
ceased  to  make  a  will  in  hii  brother's  favour,  in  order  tint 
he  might  claim  whatever  property  the  deceased  might  bt 
entitled  to,  and  that  the  deceased  did  not  wish  his  wife  u 
Ground    for  have  one  fraction.     As  the  deceased  said  she  waa  living  wiili 

widow  another  person,  there  was  ground  enough  for  her  ezclnnco. 

The  will  was  explained  to  the  deceased;  tberef<M-e,  if  Wrigte 

is  to  be  believed,  he  knew  the  contents  of  the  paper,  md 

Capacityad-  his  capadty  is  admitted.     The  circumstance  of  his  bciii; 

""'"^''-  described  as  of  *'  Angel  Street,   St.  Martin's    Le  Grand.' 

which  was  his  brother's  residence,  is  not  one  that  sbDuld  ei- 
dte  suspicion  in  the  mind  of  the  Court. 

Under  all  the  circumstances,  although,  in  the  first  io- 
stance,  the  case  raised  n  considerable  degree  of  jealousy  md 
suspicion,  I  think  there  is  not  ground  to  reject  the  testiman; 
of  Mr.  Wright,  who  seems,  from  all  appearance,  to  be  i 
respectable  person,  and  if  his  testimony  is  to  be  relied  m- 
Will     auffl.  the  will  is  sufficiently  proved.     I  pronounce  in   its  bvosr. 

ciemiy  proTod.  .^jj   ^^^  probate  to  Wm.  Nobbs,  the  executor  aaad 
in  it 


AnousT  3. 

I^gacyomit-        In    THE    GoODS    OF   JosBPH    WlLBOM,   DBO. — Motiof.— 

J^thE  d™"^  """^  teswtor  died  on  the  5th  February,  1S41.  On  the  Mtb 
of  ihe  will.—  January,  be  gave  instructions  to  his  solicitor  to  prepart* 
iTCrty  w"uji  *"'  *"  '""•'  ^hich  waa  executed  mi  that  day.  After  Of 
pi;  the  omis-  cution,  it  was  discovered  that  a  small  legacy  (£S0),  wUcb  ' 
"°"-  he  intended  to  leave  to  E.  M.,  had  been  omitted  ;  and  he 

directed  his  solicitor  to  prepare  a  codicil  to  supply  tlw 
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mission.  The  solicitor  suggested  thst  it  would  be  better  to  Ado.  a 
aake  a  new  will.  A  new  will  was  accordingly  prepared  ^^^^  j^ 
ind  executed  on  the  21  st  January,  revoking  the  will  of  the 
preceding'  day.  On  the  4th  February,  the  day  before 
lis  death,  the  deceased  was  desurous  of  bequeathing  £300  to 
N*  B.,  and  £250  to  J.  R.»  to  be  charged  on  his  freehold 
^tate,  and  directed  a  codicil  to  be  prepared  for  that  pur- 
KMe*  and  he  attempted  to  execute  it,  but  failed  through 
ireakneas.  On  the  5th,  a  new  will  was  prepared  and  exe- 
cuted ;  but  the  person  who  drew  this  will  took  for  his  guide 
he  will  of  the  20th  January,  instead  of  that  of  the  21st, 
md  consequently  omitted  the  legacy  of  £20  to  £•  M«,  though 
tie  inserted  the  bequests  of  £300  and  £250  charged  on  the 
freehold  estate. 

Addams,  D.,  in  support  of  the  motion  for  probate  of  both  Motion. 
papers— of  the  2l8t  January  and  5th  February. 

Sir  H.  Jbnmsr. — The  question  is,  how  the  Court  is  to  Judoxiiit. 
lupply  this  defect.    In  the  first  place,  it  is  extremely  diffi- 
cult to  say  that  the  two  papers  can  be  pronounced  for  on 
motion— -that  is^  that  I  can  pronounce  for  the  effect  of  a 
paper  which  has  been  revoked :  for  this  paper  of  the  5th    f^^  of  Jan. 
February  expressly  revokes  all  former  testamentary  disposi-  ^^'^  revoked, 
tions.    Can  the  Court  insert  a  l^acy  in  a  will  ?     I  think  I 
am  not  in  a  situation  to  supply  the  defect.    I  must  reject     Motion    re- 
the  motion.  i^^ 


WiifLiAifs,    BT    HIS  Guardian,    v.  Williams   and     a  will  eze- 

OTHRR8_ilfo<iofi.— Mr,  John  Williams,  a  solicitor  at  Shrews-  ^^,  ^  *  P*'" 

son  m  a  state 

bury,  died  on  the  6th  March,'  1841,  leaving  a  widow  and  of  otter  incapa- 
five  minor  children,  the  only  parties  entitled  in  distribution  ^'^3^*  "?^  P*^ 
of  the  personal  estate,  in  case  of  intestacy.  In  February^  Motion  for  ad- 
1832^  he  had  an  apoplectic  attack,  which  totally  incapaci-  p'mistration  as 
tated  him  from  transacting  any  matter  of  buriness.  On  the  I^^Tl^e' 
12th  July,  18S8,  he  was  incautiously  suffered  to  execute  a  absence  of  fuU 
willy  making  an  equitable  disposition  of  his  property  amongst  attMting  "wiu 
his  wife  and  children,  but  to  the  prejudice  of  his  eldest  son,  nesses. 
and  nominating  his  wife  one  of  the  executors.  In  the  be- 
ginning of  1840,  a  Commission  of  Lunacy  issued,  and  on 
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the  IStli  Hardi,  the  jury  found  tlut  the  dereued  wu  of  «■ 
sound  mindf  and  had  been  to,  without  lucid  intenal,  irai 

I.'  February,  1832,  the  date  of  the  attack.  The  property  a» 
sisted  of  a  real  estate  of  £700  a  year  (subject  to  a  mort^ 
of  £7,750),  and  perMWalty  of  the  value  of  £8,000.  AU^ 
family  were  of  opinion  that  the  will  was  not  entitled  topnv 
liate,  and  none  would -come  forward  to  [HVtponnd  it 

Addaiu,  D.,  on  affidaviti,  moved  the  Court  to  proDoam 
under  the  drcumitances,  that  the  paper  was  not  entitld  i> 
probate,  and  to  decree  letten  of  administrmtian,  sa  in  i  w 
of  inteatacy,  to  the  widow. 

Sir  H.  Jennbh. — The  two  medical  attendants  lod  it 
nurse  swear  that  the  deceased  was  utterly  incapable;  da 
at  first,  after  bis  attack,  he  wm  wholly  uooonscioiu ;  t« 
iillerwards  he  became  able  to  recogniae  objects  and  ptrw 
to  some  extent;  though  he  was  cfaildish,  imbecile,  uxl* 
tally  unable  to  transact  any  nwtter  of  bnsinest.    The  rn- 

L-  □(  dence  of  his  incapacity  is  most  sadtfactory  ;  on  the  fiuc  ^ 

'"  these  affidavits,  the  Court  could  have  no  doubt  tlut  tbeilr 

ceased  was  incapable  of  executing  a  will  dispoaing  ofia 

und  personal  property.     But  when  I  have  befoie  meini'^ 

consisting  of  seven  sheets  of  paper,  each  of  tben  ligwJ^ 

it'!-u  the  deceased  in  a  proper  manner,  and  attested  by  three  •<■ 
e  of  them  a  sdidtot'— I  cannot  understand  tm 


Dec.  6. 

Motion 
newed 


these  affidavits  can  be  cmrect    If  the  deceased  was  rctbo^ 
to  such  a  weak,  imbecile,  and  childish  state,  can  I  m^ 

n  that  Mr.  Richard  Griffiths,  of  Welchpool,  would  sttMlk 
will  of  such  a  person  i  There  is  no  affidavit  &<m  Ut 
Griffiths ;  but  there  are  affidavits  from  the  two  surgnmi'' 
the  nurse.  I  cannot  upon  this  evidence  pronounce  t^ 
the  will,  and  defeat  the  interest  of  the  younger  raiov  d^ 

i-  dren.    I  must  have  some  further  evidence  before  I  cm  il^ 

"  clare  that  this  is  not  the  will  of  the  deceased.  It  is  tnit,  At 
widow  and  the  children  decline  to  propound  the  papci  ^ 
I  cannot  dispose  of  the  interest  of  minor  children  betfl* 

'.'  the  widow  does  not  think  proper  t»  {Hopound  it.    I  i^ 
the  motitn. 
(This  motiini  was  renewed  in  Midiaelmas  Term,  up" 

''  further  affidavits,  including  one  from  Miss  T.,  one  oft* 
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attesting  witnesses,  and  from  the  vidow ;  but  two  of  the       Avo.  a 
attesting  witnesses  (including  Mr.  Griffiths)  refusing  to  make     WiUiam  ▼• 
an  affidavit^  the  Court  again  rejected  the  motion,  observing      WiMams, 
that  the  statement  of  the  two  gentlemen,  who  attested  the     two  attest- 
ezecution  of  the  will,  might  diflfer  from  that  of  the  other  »««    witnesseH 
witness,  and,  ^'  if  they  will  not  make  an  affidavit,  the  Court  affidaTit. 
can  only  say,  the  parties  must  propound  the  paper,  and     Paper  must 
compel  them  to  give  evidence.")  ^  propounded. 


Walkea  v.  Walkbb  and  OTHBB8.^Mo<«Ofi.— The  de-    Marriage  apd 
ceased,.  Wm.  Walker,  died  8rd  April,  1841,  leaving  a  wi- ^J^^  ^^H* 
dow  and  three  childrm  by  a  former  wife,  and  one  by  his  absolute  revo- 
relict,  the  only  parUes  entitled  in  distribution.    He  made  a  *^?j;j"^^jheTite 
will  on  the  6th  September,  1834,  whereby  he  appointed  T.  statute. 
W.  and  W.  R.  executors  and  residuary  legatees  in  trust  for 
the  benefit  of  his  children  by  his  first  marriage,  who  were 
still  minors.    In  July,  1837,  three  years  after  the  date  of 
the  will,  he  married  his  second  wife,  by  whom  he  had  one 
child. 

Sir  John  Dodson^  Q.  A.  The  second  marriage  and  birth  of  Aeouusmt. 
issue  being  subsequent  to  the  date  of  the  will,  it  is  revoked 
thereby.  I  move,  therefore,  that  letters  of  administration 
be  granted  to  the  widow,  as  the  deceased  is  dead  intestate. 
In  Israel  v.  RodoHf*  the  Judicial  Committee  of  the  Privy 
Council  held  it  to  be  a  rule  of  law,  that  marriage  and  the 
birth  of  a  child  operated  not  as  a  mere  presumptive  revo- 
cation of  a  prior  will,  but  as  an  absolute  revocation,  even 
before  the  late  statute. 

Sir  H.  Jbnnsr  decreed  administration,  after  affidavit  of  Judomkht. 
service  on  the  minors  in  the  presence  of  po'sons  capable  of 
advising  them* 


In  thb  Goods  of  FbAncis  Lambert,   dec. — Motion,     Part    of    a 

—The  deceased,  a  goldsmith  in  Coventry  Street,  died  2nd  ^"*iV"^  ^^^^'r 

,    ,       .  .  ^      1 1  T    cuted  by  way  of 

February,  1841,  leaving  a  considerable  personal  estate.     In  precaution)  cut 

away,   without 

*    See  7  Monthly  Law  Mag,,  179,  where  an  accurate  report  of  evidence  as  to 

their  Lordships*  jadgment  is  giveti.  <l*te  when  done 
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Ado.  3.      1836,  ft  Mlidtor  recdved  inMrudioiu  to  prefnt «  will  !ir 

.     r~        him,  and  team  tbne  inMmcdoni  be  msde  «  draft,  utd  ifte- 

varda  another  draft,  and  in  March  18S6,  a  fair  cop;  {fth 

revi^tion  ^In  '^'^  (filling  nineteen  sheeti  of  paper)  waa  left  widi  the  to- 

(onto,  nhctber  tator  for  hit  approval.     In  Auguat,  1836,  he  prodnodlb 

^«  theAM  "  **'■'*  "^'^  **"•*  **  '^  "P**^  *°  ""'  ^'"^  in  hii  ofc 
and  informed  them  it  vat  his  will,  requeMing  than  to  intt 
it,  which  they  did.  In  July,  18S7,  the  deceaaed,  b*iiii| 
made  certain  altemtions,  had  them  likewiae  attetted.  Tk 
tolidtor  never  received  back  the  draft  wiU,  but  the  deccwd 
■poke  of  intending  to  return  it,  tdling  him  that  he  had  agOBl 
it,  by  way  of  precaution,  leat  he  ahould  die  before  be  id 
executed  a  regular  will.  After  bia  death,  the  draft  will  m 
found  in  a  box,  executed,  but  certain  parta  of  the  &ntd>a 
were  cut  away,  and  the  latter  part  of  the  aheet  wai  uuxud 
to  the  top  of  it  by  a  wafer.  There  was  no  evidoxx  «Im 
Uiis  was  done. 

AiQUKiirr.  Addamt,  D.,  aubinitted  that  the  presumption  was,  tbtfi 

had  been  done  before  the  1st  January,  I8S8;  but  the  1^ 
des  were  unimportant. 

juDCHiKT.  Sib  H.  JiMNU^-Tbe  paasages  must  have  been  cot « 

after  July,  1837 ;  but  it  is  iomiaterial  whether  it  w«  if 
befbre  or  after  the  1st  January,  1838,  for,  under  the  VA 
section  of  the  Act,  a  will  rai^  be  revoked  in  pot,  as  wdls 
in  the  whole,  by  burning,  tearing,  or  otherwise  destKTBg' 
No  doDbt  of  with  intenticn  to  revoke.     There  can  be  no  doubt  that  ^ 

tTorio' revoke' *■•*'**''  '"t^ided  to  revoke  the  part  removed,  andthtfi 

waa  his  own  act ;  the  paper  is,  therefore,  revoked  pro  (aN< 

Frobaccwith-  and  good  for  the  other  parts.    I  am  of  opinioa,  that  pnltf 

remolded.""'** '''™''*P"'  without  the  words  in  the  first  sheet  remowilii 
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credUo^''™'^*'  deceased,  Mr.  James  John  Fras«,  of  Edinburgh,  «ti- 
■llowed'to  op-  ter  to  the  dgnet,  a  native  of  Scotland,  died  by  hii  «« 
^rob'ate^''i  ''""*'  "■  I^*""**"  (where  he  had  been  rerident,  on  bott» 
will  w  the  eie-  for  about  ■  year),  3rd  June,  1839.  He  wu  a  bschd*, 
cutor    Bccord-  levying  ,  ^nar^  jg^e  F.,  spinster,  and  other  relatuu.   *i 
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the  14th  September^  18SS,  he  executed  a  wiU^  whereby  he      Ava,  3. 
appomted  his  sister  executrix.    By  a  codicil^   dated  2nd     Mauaetr. 
July,  18S4y  he  named  Mr.  James  Menzies  joint  executor ;     PtdbrtHJU 
but  by  a  further  oodidl,  21st  Aprils  1886,  he  re-appointed  ing  to  the  te- 
his  sister  sole  executrix  and  universal  l^^tee.    The  deceased  pou^.  -7  What 
had  been  of  unsound  mind  during  the  month  previous  to  ^  ^  cnditor. 
his  death.    His  estate  was  insolyent,  and  on  the  8rd  Julyt  a 
meeting  of  his  creditors  took  place  at  Edinburgh^  when 
certain  proceedings  were  adopted  (the  sister  having  re- 
nounced probate  of  the  ¥nll  and  codicils)  to  enable  Mr. 
Alexander  Millar  toqualify  himself  as  ^* executor  creditory" 
to  take  administration  of  the  estate,  with  the  will  and  codi- 
cils annexed,  in  the  Court  of  Scotland,  with  the  consent  of 
all  the  creditors,  including  Mr.  Menzies,  then  present.    Mr.        ^^g^^ 
Millar  was  accordingly  appointed  by  the  Commissary  Court     October. 
of  Edinburgh  <<  executor  dative  qua  creditor  "  of  the  estate 
of  the  deceased.    In  Michaelmas  Term,  1839,  Mr.  Millar      Not.  20i 
applied  to  this  Court  for  letters  of  administration,  with  will 
and  codicils  annexed^  which  was  opposed  by  Mr.  Menzies, 
in  the  character  of  creditor,  who  prayed  that  the  administra- 
tion might  be  granted  to  him.    An  Act  on  Petition,  on  be- 
half of  Mr.  Millar,  was  delivered  to  the  Proctor  for  Mr. 
Menzies,  who  did  not  write  to  it,  and  the  Petition  would 
have  been  heard  ex  parte,  but  that  it  appeared  that  Mr. 
Menzies  had  withdrawn  the  will  and  codicils,  as  well  as  the 
sifitcnr's  renunciation,  from  his  Proctor  (unknown  to  him),        ]g4Q, 
and  the  Court  was  moved  to  decree  a  monition  against  Mr.     April  23. 
Menzies  to  bring  them  in.    The  monition  issued,  but  it  was 
not  till  the  Court  pronounced  him  in  contempt,  and  directed      May  30. 
his  contumacy  to  be  signified,  that  the  will  and  codicils 
were  brought  in  by  Mr.  Menzies,  who  then  declared  that       Jane  3. 
he  should  proceed  no  further,  as  a  will  of  a  later  date  had 
been  found;  and  he  brought  in  the  papa*,  which  bore       June 6. 
date  the  [blank]]  day  of  May,  18899  and  prayed  probate 
as  executor  according  to  the  tenour,   and  he  was  sworn 
accordingly ;    but  a  caveat  was  enter^   by   Messrs.   A.      Not.  85. 
Pulbrook  and  T.  C.  Ker^  two  creditors  of  the  deceased  (the 
latter  a  specialty  creditor),  against  the  probate,  and  they 
appeared  (by  separate  Proctors),  praying  to  be  heard  in 
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Ave.  3.      oppoaition  to  ths  grant  of  probate  to  Mr.  Henues.    The 

MaaUt  V.     ^^'"''^  nninuted  H*  opinioo  tfaat  tbe  ereditar*  could  not  op- 

PulbriHii.     paw  prolMte  of  the  will) -but,  at'thenq|tfit  applnMtkarf 

Q^   II       llteiT.C}(mnid,allo«ed.theni  to  beiieu<dan  thar  petiti«n,M 

ta  their  right  to  oppoie  the  will,  at  the  peril  of  coats.    An 

Act  on  Petition  was  accordingly  entered  into,  and  Aft  qno- 

tion  WIS  argued. 

A^^'k         ^*'^<>^-  ^-  <»  bdbalf  of  the  creditors.    It  hu  been  bM 

Ar<;uh'int.       I^>  where  there  are  no  relations,  or  no  rdatioos  williaf  u 

A    creditor  contest  a  will,  a  creditor  is  entitled  to  ednteat  it,  not  en  ttt 

iOMj  contest  B  ggg^  ground  as  the  n«xt  of  kib ;  acreditor  apposing  a  vtffl, 

relBtiuns.  if  It  besstabUtbedt  is  liableto  be  ctndemned  in  the  coats.  In 

Conduct    Ot  dus  caio,  the  conduct  of  Mr.  Mensiea  shews  ham  to  be  nrft 

the  aiii^ged  oc  ^Qll^f^yg  ^}fg  adimnisb«tiD&  of  a  large  estate  (for,  although  il 

is  insolvent,  the  assets  amount  to  £80,000),  and  he  ia  in  pri- 

aon  for  debt.    Had  admiaistration  been  granted  to  Mr.  H3- 

lar  (as  it  would  h/Kn  been  bat  for  Mr.  Menaiea'  wnngAd 

acts),  he  would  have  been  in  a  position  to  oppose  this  laKr 

will,  and  pat  Mr.  Mensiet,  as  e«cotor,  opon  proof  of  it; 

for  if  administration  is  decreed  to  a  creditor,  he  luu  a  rigii 

to  oppose  a  will.    It  was  not  tHl  the  6th  June,    lH40,  bmh 

than  eloren  months  after  the  meeting  at  Edinburgh,  that  tb 

later  will  was  produced  by  Mr.  Menatesi  who  bwl  relied  on 

the  former  will  and  codicils  up  to  that  moment.    Tbe  {Mpcr. 

Tfae  chAnctn  however,  purports  on  the  face  of  it  to  be  intended  to  opentt 

of  the  jiBiier.     jbj^  dt^  ft^n  ths  day  of  the  dsU  ;•  yettheday  of  thed*e 

is  blank,  though  by  the  Scotch  law,  the  date   of  a  deed 

must  be  Gllird  in  on  the  day  of  execution.    The  body  of  tit 

paper  is  writtKi  no  one  knows  by  whom,  though  the  Scottk 

law  says,  the  name  and  condition  of  the  writer  moat  be  Ml 

forth.      It  purpcxts   to  bear  date  in  Hay,  dnrnag  wMi 

month  the  deceased  was  insane,  and  there  is  no  dcacripbo) 

«  of  the  residence  of  the  witnesses.     These  ai*  ^napirions  dr- 

*  Tbc  prioBi;  object  of  tbe  psper  purported  to  be  tiM  cobwjww 

OTB'  of  sU  tbe  deflftj'i  prapertr  (ram  tha  ixtt  thcreofi  far  die  ata 

ofpsjing  oar  of  bii  mdicit  estate  all  debtidua  Btitsdate,>odpajna( 

ova  to  biin  of  the  baJuice,  and  it  was  anlj  in  tbe  svent  of  bit  deatt 

before  lueli  primary  obj  ect  wm  fullj  coniplered,  and  of  hia  not  TKsDa( 

the  deed,  Hut  power  of  iiiterreiing  in  Us  effecU  after  bis  decease  ■» 

given  to  Mr.  Hemies. 
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cumst^uioes,  calling  for  vigiloiice  on  tbeNpart  of^  the  CcwL      Ana.  a 
If,  therefore,  there  is; nota  binding*  infleXiUe  ride  to  the    j^    7 
contrary,  the  Court  will  not  refuse  the  miBans  of  invettiga*     i^WbMft.' 
tion  to  a  creditor^    All  the  cases  are  cases  of.  siitople  admi-      The  omm, 
nistration,  and,  in  every  one,  the  creditor  has  been  allowed  ^^  ^^^^ 
somehow  to  be  heard.   Elme  Vi  Da  CMo,^    Wtbb  v.  Neet^  and    cieditora 
ham.f     In  Newman  v.  Baume,t  a  creditor  was  suffered  to  j]^*^  *^  ** 
contest  the  interest  of  a  person  claiming  under  a  nuncupa- 


tiye  will,  no  relaticms  appearing.     In  a  M&  note  of 

csse,§  by  Dr.  Andrews,   it  is  recorded,  as  per  curiam : 

''When  there  are.  no  relations,  a  creditor  has  the  gieatest     In    absence 

interest  in  the  question,  and  the  greatest  right  to  the  admi-  ^^Jq/ 'J'^^d  fj 

nistration  ;  he  may  be  allowed  to  oppose  a  will ;  but  if  the  have    greatest 

executor  prove  it,  he  shall  pay  the  costs."    In  a  later  ca8e,U  ^?^}?  ^"^^ 
*  *^  "^  nistration. 

Sir,  Edward  Simpson  held  that  a  creditor,  having  adminia-  ^^  ^.^^^  ^^^ 

tration  decreed  to  him,  may  oppose  a  will  without  costa.  nistration  may 

A  right  to  administration  is  a  baiefidal  interest,  and  a  court  0PP<»®  ^  ^i'^* 

of  law  will  direct  a  mandamus  to  grant  adnumstrntioD.  Then, 

in  the  absence  pf  prior  claims,  a  creditor  must  have  the  same 

right  as.others«   In  Wood  v.  GoodhJke^y  the  Judicii^  Commit 

tee  held  that  a  legatee  in  a  oodicil  had  a  right  to  oppose  the 

will>  because  be  had  a  right  to  shew  that  the  asserted  exedu- 

tors  had  no  title  to  put  him  to  proof  of  the  codicil.    So  the     A     creditor 

creditor  here  has  a  right  to  deny  the  title  of  the  asserted  exe-  ^L  ^?"^  ^^ 

nffiit  of  an  as- 

cutor  according  to  the  tenour  to  put  him  on  proof  of  his  serted  executor 
being  a  creditor.   A  creditor  has  a  stronger  interest  in  the  ^^  ^^^  ^^  ^? 
administration  of  an  insolvent  estate.    Creditors  are  the  only  debt 
persons  interested  in  an  insolvent  estate.    Lord  Mansfield  Creditors  have 

said  that  ««no  next  of  kin  ever  struggled  for  the  administra-  the  only  Inter- 

est  in  an  insol- 
tion  of  aU'insolvent  estate  with  an  honest  view."*^   If  the  exe-  vent  estate. 

cutor  has  the  administration,  the  creditors  have  no  security 

beyond  his  personal  character ;  whereas,  if  a  creditor  has  it, 

they  have  the  secnri^  of  the  administration  bond,  and  the 

further  adtanti^,  that^  such  creditor  may  be  required  to 

enter  into  articles  to  pay  debts  pro  rata.    In  the  case  of  jBut- 

•  1  Fhill.  17a  t  1  Add.  494w 

X  Referr^  to,  1  FhiU.  178.  §  Prer.  Court,  1714 

I  Refened  to^  I  PbilL  16a  5  During  argument  See  next  case. 

««  AfMiihop.  of  Ctmt  ▼.  Howh,  Cowp.145. 
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Auo.  3.       TOKglu  V.  GrigUlu  and  Halt*  Sir  6eotge  Lee  held dut  the 

u     T  creditor  lud  no  right  to  oppcM swill ;  but  even  in  ttutOK 

PJbnok.      die  creditor  mu  alloired  to  give  in  affidaviti  againit  the  vOI. 

SirOM.LM'1  *"^  ^'  ^'7'  ^'  counael,  wu  heard  as  amiau  caric.  I: 

tied 'ion  igiiiut  was  not  RUggested  in  that  case  tluit  there  was  any  nninn^ 

crcdiwrtiigiiL  inflexible,  unbending  rule,  that  a  creditor  had  no  rigtri  u 

oppoae  a  will.    Sir  George  Lee  had  ahordj  beforef  hta  of 

ofrininn  that  a  creditor  had  no  interest  in  an  adminiAnM 

Hia  error.         bond,  and  could  not  tae  upon  it*  and  upon  that  miatakriJ 

the  law  he  aiq>ears  to  have  grounded  his  dednoo.  Tie 

seems  to  have  been  the  opinion  of  the  profession  it  ttn 

A    «e<Utor  time ;  but  in  Archbithop  of  Cant.  v.WiiU,X  and  in  JrA- 

""Wifap  of  Cant.  V.  Homte.^  it  was  held  that  n  auditor  tudi 

right  to  sue  on  an  adminittratian  bond.    It  ia  true  dut  i 

has  since  been  held  that  a  creditor  (cannot  sue  on  as  xbi- 

nistration  bond  in  a  simple  administration,  and  all^  hcb- 

psyment  of  his  debt  as  a  dnattavit,  becsuae  the  bond  on  ik 

&ce  of  it  does  not  mendon  payment  of  debts.     In  the  Ani- 

bithop  2f  Cant,   V.  Ra6ertton,\l   as  reported   by  T^mrhm 

Lord  Lyndhurst  says:  *'  It  is  true  that  Lord  Chief  Jwtn 

Holt,  in  the  course  of  giving  judgment  in  Arckbitlup  ^ 

Cant.  V.  ffillt,  may  have  said,  '  By  the  words  of  the  citA- 

tion,  the  administrator  is  to  admtnitter  well  and  tml;i :  tlai 

shall  be  construed  in  bringing  in  hii  account,  andnAo 

paying  the  debts  6f  the  intestate  ;  and  therefore  s  cttdiw 

shall  not  take  an  assignment  of  the  bond  and  sue  on  h,  iv^ 

assign  for  breach  the  non-payment  of  a  debt  to  him,  or  i  *- 

vadamt  committed  hy  the  administrstar,  for  that  would  h 

needless  and  infinite.'     Whit  I  understand  to  be  the  Il>cl^ 

ing  of  Lord  Holt,  npon  that  occasion,  was  this  :  thltlcf^ 

ditor  shall  not  sue  for  his  own  debt  upon  the  adminittnua 

bond  unless  he  suggeats  a  deeattamt."     I  am  boundtosir.' 

think  this  a  mistake  on  the  part  of  Mr.  Tyrwhitt,  and  (U 

the  repOTt  in  Crompton  and  Meesonf  ii  more  eonect,  «iiB' 

*  t  Lee'tRep.545. 
t  A^Am  t.  Cook,  1  Lee-i  Rep.  387. 

t  I    Sslk.  3I5t  wm.   "  H'iffi*,"   I  Sdh.   1T«  and  iml   '  VU' 
11  Mod.  lU.  S  Cowp.  14a 

I  3  Tjtmh.  39a  ^  1  Vol  TOe. 


184il.]  PREHOOATIVE  COUBT.  137 

Lord  Lyndhursty  instead  of  ''  unlessy"  is  made  to  say>  '*  even       Aug.  8. 

if  he  suggests  a  devastavit"    But  that  was  a  case  of  a  sim-i     j^^     T 

pie  administration ;  the  question  as  to  an  administration  cum     Ptdbrwfk, 

testamento  anfiexo  is  a  different  case,  for  one  of  the  conditions 

of  the  bond  of  such  an  administrator  is,  that  **  he  shall  well 

and  truly  administer  the  effects  of  the  deceased,  and. pay  the 

debts  which  he  did  owe  at  the  time  of  his  decease."    He, 

therefore,  binds  himself  to  pay  the  debts,  in  express  words, 

and  non-payment  of  debt  would  be  a  breach  of  the  bond, 

and  may  be  so  assigned.    FoUces  v.  Domunque,^    There  are 

cases  in  which  creditors  have  been  allowed  to  put  the  next  • 

of  kin  upon  proof  not  of  their  relationship,  that  being  ad^ 

mitted,  but  of  their  interest.  West  v*  WiUbtf.\    In  Hawfu*'     Cases  where 

worth  V.  Warner  A  the  Court  heard  the  creditor,  and  in  Fur^  creditors  have 

*  ,      been  heard  m 

longer  v*  Cox^%  it  excluded  a  son  and  gave  the  administration  opposition    to 

of  an  insolvent  estate  preferably  to  a  creditor,  who  therefore  "®*'  of  kin. 
was  held  to  have  a  right  to  come  forward  and  shew  he  had 
an  interest. 

Bayjbrd^  D.,  on  the  same  side.  The  only  case  in  which 
there  has  been  a  decision  in  these  Courts  against  the  rig^t  of 
the  creditor,  is  that  of  Burroughs  v.  Gr^hs  and  HaU^  be- 
fore Sir  George  Lee.  InHackman  v.  Blacky  the  same  judge, 
after  the  cyther  case,  decided  that ''  a  creditor  had  nodiing  to 
do  with  the  administration  bond."    It  is  highly  probable,  in     Probably    a 

the  absence  of  direct  decisions,  that  there  was  a  distincUon  fi"!?;'*^*i?„^ 

'  tween     simple 

between  a  creditor  with  a  simple  administration^  and  an  ad^  administration* 
ministration  with  will  annexed.  In  AhboU  v.  Abbott,\\  the  ^^  "^"^  ^' 
conditiofia  of  the  bond  were  admitted  sufficient  to  create  an 
interest.  Sir  John  Nidioll,  in  that  case,  said :  <<  How  axe  the 
creditors  to  call  the  administrator  to  account  ?  They  are  pri« 
marily  interested  in  the  bond ;  ihej  are  to  be  paid  before  le- 
gatees or  next  of  kin."  And  again :  **  The  Court  is  bound  ta 
go  as  far  as  it  can,  to  afford  protection  to  all  who  may'  be  in* 
terested  i  the  creditors  must  be  primarily  concemed."  The 
cases  in  the  common  law  bodes  become  stronger  and  stronger. 
In  Bromn  v.  Archbishop  of  Cafi/.,f  it  was  decided  (twelve 
years  after  the  Statute  of  Distributioos)  that  a  creditor  could 

•  2  Stnmge,  1137.  t  3  Phill.  374.  \  lUt  380. 

§  Md.  381.  H  2  PhiU.  578.  \  Lutwyche,  882  b. 
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Ana.  3.       not^  in  suing  upon  a  bond^  assign  as  a  breach  the  non-pay- 
.,     7         ment  of  his  debt.    Then  in  Greenside'y*  Benson,*  it  was  de- 
PtiBfrook,     cided  that^  creditor  had  so  far  an  interest  that  he  could  pat 
the  bond  in  suit  for  non-delivery  of  an  inventory.    This  was 
affirmed  in  Archbishop  of  Cant*  v.  Howse.     Thomas  v.  Arch- 
bishop of  CanL-f  corrected  a  mistake  in  the  report  of  Green" 
side  V.  Benson,  and  decided  that  a  creditor  could  sue  upon 
the  bond.    The  last  case  is  Archbishop  of  Cant.  v.  Robert- 
son,X  where  Lord  Lyndhurst's  words  are  strong.    In  FMes 
V.  Dominique^  an  administration  bond,  with  will  annexed,  is 
said  to  be  out  of  the  statute,  and  to  be  taken  as  a  bond  at 
common  law.    Then,  if  disconnected  from  the  statutei  the 
case  must  stand  upon  the  terms  of  the  bond  itself.  We  have, 
Grounds   of  therefore,  these  three  grounds :  1st.  the  estate  is  an  insol- 
W€^  creditors'  ^^^^  estate ;  2nd.  there  is  no  higher  claim ;  Srd.  the  admi- 
nistration bond  disconnected  from  the  statute. 
April  26.  AddamSf  D.,  for  the  executor.    The  true  question  is,  the 

abstract  point  of  law,  whether  a  creditor  has  or  haa  not  a 
right  to  oppose  a  will  generally,  not  with  reference  to  the 
particular  circumstances  of  this  case.  The  Proctor  avers  in 
his  Act,  that  ^*  where  there  are  no  relations,  a  creditor  has, 
and  has  solemnly  been  held  to  have,  the  greatest  interest  in 
the  estate,  and  has  a  right  to  the  administration,  and  may  be 
The  general  and  has  been  allowed  to  oppose  a  nuncupative  will  :**  there 

rule  against  the  never  has  been  but  this  one  exception  to  the  general  rule. 

chum    of    the  *  ® 

creditors.         That  was.  a  case  of  a  creditor  who  had  administration  decreed 

to  him,  though  it  was  not  extracted.    Then  it  is  contended 
that  there  is  no  distinction,  in  reason  or  law,  between  admi- 
nistration not  decreed,  and  administration  decreed  but  not 
extracted^    There  is,  however,  a  distinction  in  reason  and  in 
law.    In  Burroughs  v.  Chr^ffUhs  and  Hall,  the  decision  went 
upon  the  existence  of  a  general  rule,  that  a  creditor  had  no 
Apparent  ex-  right  to  oppose  a  will.    In  Elme  v.  Da  Cosia,^  decided  by 
'  ^MuiiM  "°dN  ^^'  Wm. Wynne  in  1786,  «a  creditor  in  possession  of  a  grant 
cumstuices.      of  administration  allowed  to  contest  a  suit  against  a  person 
asserting  himself  to  be  next  of  kin,"  all  that  was  decided  is, 
that  the  administration  obtained  by  the  creditor  was  to  be 

•dAtk.248.  t  1  Coz»  Equ.  Ca.  399. 

:  1  Cromp.  &  M.  708.  §  1  Phill.  173. 


1841.]  PREAOOATIVE  COURT.  139 

broaght  in,  and  he  was  to  shew  cause  why  it  should  not  be      Aua.  3, 

revoked.   In  Newman  v.  Boumct  the  creditor  obtained  admi-     _     7 

nistration^  and  before  it  passed  the  seal,  he  was  suffered  to     Pulbroolu 

contest  the  interest  of  a  person  setting  up  a  '^  nuncupative  " 

will.    But  there  are  peculiar  considerations  which  applied 

to  nuncupative  wills.   The  case  of  West  v.  WiUhy  was  under 

special  circumstances.     The  general  rule  has  never  been  de-» 

parted  from  for  150  years,  except  in  the  blind  case  of  NefO" 

man  v.  Bourne*    It  would  be  extremely  inconvenient  now  to  InconveDiences 

relax  the  rule,  and  to  allow  these  creditors  to  go  into  a  mat-  ®[  'uje^^^jj^" 

ter  of  pretended  charge  against  Mr.  Menzies,  who  ought.to  case. 

be  dismissed  with  his  costs. 

Curieis,  D.,  on  the  same  side.    The  simple  question  is» 

whether  a  creditor  has  a  general  right  to  contest  the  validity 

of  a  will.     I  submit  he  has  no  such  right.     In  Dabbs  v.     A     creditor 

Chisman,  and  Jennens  v.  Beauchamp,*    Sir  John  NichoU  P^oUeny  an 
'  ,  '^^  ,        interest  or  op- 

said:  ''  A  creditor  cannot  deny  an  interest  or  oppose  a  will."  pose  a  will. 

Sib  H.  Jennbb. — The  question  is,  whether  the  creditors      Aug.  3. 
have  established  their  right  to  be  heard  as  contradictors  to  ^°^^*^' 
the  will;  I  do  not»  therefore,  think  it  necessary,  at  present,  (io„^  the^only 
to  advert  to  the  suspicious  circumstances  on  the  face  of  the  question, 
paper,  or  to  the  conduct  of  the  party. 

At  the  time  when  the  application  was  first  made,  the 

Court  had  an  impression  that  the  creditors  had  no  right  to  be 

heard  in  opposition  to  the  will,  and  it  was  inclined  to  dis* 

miss  the  application ;  but  upon  the  urgent  representation  of 

the  Counsel  for  the  creditors,  it  did  permit  them  to  be  heard 

on  their  petition,  as  to  their  right  to  oppose  the  will,  inti« 

mating  at  the  same  time  that  they  would  do  so  at  the  risk  of 

costs.    It  seems  to  have  been  admitted  in  argument,  that  a     GenenU  im- 

very  general  impression  prevails  in  all  the  branches  of  the  p[^*^gg"  ^ 

profession,  that  it  is  not  competent  to  a  creditor  to  appear  as  against  a  credi. 

contradictor  to  a  will  in  dispute,  and  certain  dicta  have  been  *®''**   "^^'  ^ 
.     ,  '^  ,    ,  appear  as  con- 

cited  to  that  effect.    On  the  other  hand,  it  is  contended  that,  tradictor. 

though  there  may  be  such  an  impression,  there  is  no  such 

rule  of  practice  recognized  in  decided  cases,  for  that,  in  the 

case  of  Burroughs  v.  Griffiths  and  Hall,  the  question  as  to 

this  important  point  and  rule  of  practice  was  not  expressly 

•  1  PhilL  I&5. 
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AuQ.  &      raUed  and  determined.    Certainly)  it  appcved  to  me  ««• 

„  "^       thing  of  a  nord  applicatioo,  and  contrary  to  my  oira  is- 

PuSmoL      pteuiott  as  to  the  rule  and  practice  of  the  C<«rt  fat  mai 

Applicttion  y*"">  «"*  although  there  may  be  no  decided  CMewhJd 

novcJ.  ezpreialy  detenninei  the  point,  yet  there  is  not  mlj  tli 

understanding  of  the  profeMioa  at  the  preaent  day,  bul  tb 

of  Proctors  of  this  Court  many  years  ago,  that  audi  a  nki 

Nci  cue  in  practice  did  exist,  and  there  U  no  case  in  which  the  fot^ 

7^"\'i'-,  s«^  was  determined  in  fsvoucof  a  creditor's  bong  bond  bi^ 

JirumfStmed.   sition  to  a  wilt  and  in  support  of  his  own  interest. 

Etrectoftbe      Now  what  is  the  effect  of  the  caaes  dted  in  the  a^iiDal' 

<^'"*''  It  is  clear  that  Sir  William  Wynne  and  Sir  John  Nicbdl  hi 

both  a  strong  impression  that  the  rule  of  Court  wv,  t 

sUted  on  behalf  of  Mr.  Heniies,  against  the  right  ii 

RulcagiiMt*  creditor  to  be  heard  in  opposition  to  a  will,  andbc^mr 

bIi!)''i  wJ  *lw  Sir  ""^  ****  °^^'  ***™  *"  "**"  "dopted  the  rule  without  «oj  * 

w.  Wynne  and  jection  to  its  principle.     In  Elme  v.  Da   CotU,  Sir  ^» 

Sir  J.  NichoU.  g^j  ^j  jy^  ^g.^  j^^j  Nichfd],  OH  behalf  of  the  c»fr 

tor,  contended  that  where  he  had  obtained  adminittAt 

under  sed  of  the  Court,  he  was  entitled  to  be  admitud  > 

contradictor    in  oppoaitioD  to  the  will ;    Dr>  Harm  n 

Dr.  Swabey  at^ued  on  the  other  aide,  and  referoHXi* 

made  to  Mrs.  March's  case,  where  the  propositian  in  &«" 

of  the  creditor  was  acceded  to,  and  his  rig^t  to  put  tbe  o'K 

of  kin  upon  proof  of  his  interest  was  admitted.    Sit' 

Wynne  said  :  "The  rif^t  of  a  creditor  is  only  this;  It"*' 

Dot  be  paid  his  debt  till  a  representation  to  the  6touKi » 

made;  he  can  therefore  call  on  all  who  have  a  right  Ui^ 

nister  ;  before  an  administration  is  granted,  if  a  will  be  |i^ 

duced,  the  creditor  has  no  right  to  ccntradict  or  doij  it>  ^ 

if  there  is  a  will,  or  a  next  of  kin  claims  the  admuustno* 

then  a  person  offers  to  make  himself  the  repreaentativt,  V 

the  creditor  geU  all  that  he  has  aright  to."     ThiaappH"" 

me  a  very  strong  expressian  of  the  opinioo  of  the  CouA  t^ 

a  creditor  had  no  right,  as  creditor  simply,  to  oppose  the  *'- 

All  thereof  an  asaerted  testator,  and  that  all  the  right  heludti* 

hbVL^^  "iebt  ^*»  his  debt  paid  ;  and  therefore  he  mi^t  oOl  upon  tb< 

paid.  who  represented  the  deceased  to  take  the  administnl'Kl'' 

shew  cause  why  it  should  not  be  granted  to  him ;  bm^ 
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a  party  appears  to  take  the  charadter  of  repr^BentadTe^  fbe      Auc.  8. 
creditor  has  then  no  right  to  contradict  the  will»  or  to  deny     j^^jj^  ^. 
the  interest  of  that  party :  as  Sir  William  Wynne  says,  **  he     Pu&rof^ 
has  got  aU  he  has  a  right  to."    Although  this  is  not  a  decision 
strictly  in  pointy  it  seems  to  affirm  the  existence  of  the  rule. 
But  in  DuAbs  v.  CAtmum,  Sir  John  Nicholl  uses  very  nearly 
the  same  expressions :  ^^  A  creditor  cannot  deny  an  interest, 
or  oppose  a  will ;  but  a  creditor  in  possession  of  an  admini* 
stration  may  do  both."    And  here  is  the  point  upon  whidh 
the  question  to  a  certain  degree  must  hinge.    Both  are  ex* 
press  as  to  the  rule  of  Courts  and  appear  to  affirm  the  prin- 
ciple, that  a  creditor,  qua  creditor,  has  no  right  to  interfere 
and  question  the  interest  of  an  asserted  next  of  kin. 

The  case  of  Burroughs  v.  Griffiths  and  Hall  is  reported  Case  of 
shortly  in  Sir  George  Lee's  Reports,  but  as  it  is  not  exactly  "^SaS**  ^' 
stated  in  what  manner  the  question  arose,  die  €ourt  thought 
it  right  to  have  the  papers  looked  up^  to  see  the  proceedings 
which  led  to  the  question.  It  was  a  business  of  proving, 
in  solemn  form,  the  will  of  Mr.  James  Strangeways,  by 
Samuel  Burroughs,  sole  executor,  against  Thomas  Griffiths, 
a  pretended  creditor  and  claiming  an  interest  So  it  seems 
that  Burroughs,  appearing  as  executor,  prayed  probate,  and 
Griffiths,  as  a  creditor,  alleged  an  interest,  to  shew  that  it 
was  not  the  will  of  the  deceased.  But  he  did  not  stop  here, 
for  he  goes  on  to  say  that  he  did  not  know  where  the  whole 
of  the  deceased's  relations  resided,  and  therefore,  as  a  matter 
of  precaution,  the  Court  was  prayed  to  decree  a  monition  of 
appraisement,  and  Hall,  another  creditor,  prayed  an  inven- 
tory, and  a  decree  against  certain  persons  in  spedal  and 
others  in  general,  to  accept  pr  refuse  administration,  or  to 
shew  cause  why  administration  should  not  be  granted  to 
him.  This  decree  was  issued,  and  affidavits  were  exhibited 
as  to  the  validity  of  the  paper ;  and  therefore,  prim^  JacUy  it 
would  appear  as  if  the  judge  had  allowed  the  creditor  to 
oppose  the  will.  But,  in  giving  judgment.  Sir  George 
Lee  expressly  stated,  that  be  had  heard  the  advocate  for 
Griffiths,  the  creditor,  as  aimcus  curuff  not  as  the  counsel  Opinion  of 
of  a  person  who  had  any  right  to- appear,  and  that  the  ere-  ^  ^^'  ^^^' 
ditor  had  no  interest  to  oppose  the  will.    Now  I  cannot 
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Aug.  S.      think  that  this  caw  woa  decided  b;  Sir  Oeorg«  I<ee  withoo: 

Mmxit*  T      deliberation.     It  has  been  toid  in  argument,  that  Sir  Gtaip 

PvlbnxA,     Lee  coneidered  that  a  creditor  had,  no  right  to  sne  upon  a 

adminiatration  bond,  and  that,  being  wrong  upon  that  pmnL 

he  might  be  wrong  upon  the  other.     Still,  whst  was  Raid  k 

to  the  rule  by  Sir  Wm.  Wynne  and  Sir  John  NicfaoU?  Tbn 

knew  whether  or  not  Sir   George  Lee  thought  a  creditet 

could  not  sue  upon  an  administration  bond ;  yet  they  adopted 

the  rule  with  the  full  knowledge  that  he  had  such  an  inleniL 

and  expressed  no  doubt  as  to  the  principle,  that  a  crediiv 

had  not  a  right,  qua  creditor,  to  contradict  a  will,  and  poti 

next  of  kin  upon  proof  of  his  interest. 

cueof  JVnth      The  case  of  Newman  v.  Bourne,*  was  referred  to  by  Dr. 

'"""  '■  *»'°**  Hay  in   Burrottght  v.  Gri^ht  and  HalL     Now   that  cw 

occurred  in  1714,  and  is  referred  to  by  Sir  Wm.  Wynne  id 

Eime  T.   De  Corla,  and  he  aayt  that  there  a  creditor  *» 

permitted  to  contradict  a  nuncupative  will.     1  directed  ttc 

papers  in  that  case  to  be  also  looked  up,  but  unfortunatel? 

they  cannot  be  found, 

Ca*ct  eats-      I  cannot  but  be  of  opinion  that  these  caaea  form  a  jm 

'' "nrt      ™h  "■'"'"'(f  ■ut'iority  to  shew  that  the  rule  of  practice  has  been  » 

righc  in  a  ere-  contended  for  by  the  Counsel  for  Mr.  Menztea,  and  ndi 

*'""''  precedent?  the  Court  must  adhere  to,  unless  it  can  be  Ebm 

that  there  is  no  such  rule,  or  that  it  is  founded  upon  a 

unsound  principle. 

Cases  in  wbich      There  are  some  case*  in  which  the  Court  has  permitted* 

L^jj^  '^  creditor  to  be  heard  against  the  interest  of  a  next  of  kin : 

Furlonger  v.  Cox  ,t  BriJgav.  the  Duke  of  SenJcatlU ;%  «nd 

Wettf.  Willby;  but  the  decisions  in  tho«e  caaea  went  « 

the  principle  that  it  appeared  that  the  next  ot  kin  had  m 

interest  whatever  in  the  property.     But  in  fact  the  rule  n 

consistent  with  sound  common  sense.    Sir  George  Lee  suit 

it  would  be  attended  with  great  inconvenience  if  a  crediur 

should  be  allowed  to  contradict  the  interest  of  a  next  of  kin ; 

tnconreni-  and  I  think  so  too.    In  the  first  place,  if  a  creditor  w(r 

■^""^"tjUl!^' allowed  to  oppose  a  will,  he  must  have  an  equal  right  to  all 

in|;  creditors  to  ,  ,  ,  ,  ^     ..    v         -h  ■ 

oppose  Willi.     10  a  probate,  and  put  the  par^  upon  proof  of  the  will  m 

*  At  aoM.  "  Vavghati  v.  iVcmm,"  and  "  NormmA  v.  Bomt^ 
t  Prer.  C.  1811.  X  Delegates,  1712. 
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solemn  form  of  law.     In  the  next  place^  if  one  creditor  has       Aug.  a 
a  right  to  do  this,  every  creditor  has  an  equal  rights  and     Memie§  ▼• 
there  is  no  knowing  where  to  stop.     Then  if  a  creditor  has      Pulbrook. 
a  right  to  oppose  the  grant  of  probate  of  a  will,  the  exe- 
cutor must  have  a  right  to  oppose  the  interest  of  the  creditor, 
and  the  Court  might  have  to  consider  whether  the  creditor  is 
barred  by  the  Statute  of  limitations,  or  whether  the  instru- 
ment upon  which  he  claims  has  the  right  stamp^  and  other 
questions  not  within  its  jurisdiction.   I  am,  therefore,  clearly 
of  opinion,  that  the  principle  which  has  been  acted  upon  so 
long  ought  not  to  be  disturbed.     I  do  not  see  that  the  mere     Mere  iaet  of 

fact  that  there  is  an  interest  in  a  creditor  to  entitle  him  to  ^"^  interest  in 

-      an  administnu 
sue  upon  an  administration  bond,  is  a  sufficient  reason  why  tion  bond,  not 

he  should  be  permitted  to  come  in  and  contradict  a  will,  8«ffi«ent    ^  to 
alleged  to  be  a  valid  will.    The  right  of  the  creditor  is  only  iq    appear  as 
a  right  of  action  against  the  person  who  is  the  representative*  contradictor. 
I  am  of  opinion  that  the  creditors,  Messrs.  Fulb|:ook  and 
Ker,  have  no  right  to  put  the  executor  on  proof  of  this  will :    • 
having  got  a  representation,  they  have  got,  as  Sir  Wm* 
Wynne  said,  all  they  want. 

It  has  been  said  that,  but  for  the  conduct  of  Mr.  Menzies,  Conduct  of 
in  withdrawing  the  former  will  and  codicils,  the  Court  would  ^®  executor, 
have  decreed  administration  to  Mr.  Millar,  and  that  the 
former  ought  not  to  be  allowed  to  take  advantage  of  his  own 
wrong.  There  might  have  been  some  force  in  this  obsen^a- 
tion  if  Mr.  Millar  had  been  the  party  seeking  to  oppose  this 
will ;  but  these  persons  are  not  in  the  same  situation  as  Mr. 
Millar. 

The  petition  must  be  rejected,  and  I  am  bound  to  condemn     Petition  re- 
the  parties  to  the  petition  in  the  costs  incurred  by  their  J^^ted,      with 
opposition  to  the  grant  of  probate  to  Mr.  Menzies,  on  the 
ground  that  they  have  no  interest  to  oppose  such  grant. 
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SvOfitUil  tSommtttM  of  ttK  Vribv  CouncU. 

August  16. 
Appeal  from  Wood  and  othkrh  c.Goodlakk,  Helps  and  othku. 
Co'u^l-jIS!  —JtpptaL-DeJinitioe  ««./«•«.— ThU  wu  «n  appeal  fhxD . 
ment.  agunat  sentence  of  the  Prerogative  Court  of  Canterbury,  Pelmia^ 
will  and^id'  **'*''  ^^^  *  pi^oundng  against  a  will  and  codidl  pro- 
revciaod.         '  pounded  by  (be  executors. of  the  late  James  Wood,  Esq^  i^ 

Gloucester. 
Jan.  1, 1811.        When  tbdr  Lordahlpa  were  prepared  to  b«ar  the  at;gt- 
ment  in  the  appeal) 
Objection  to      SWF.  Poilock,  Q.C^  Counsel  for  Mr.  Hitchings,  a  not  of 
of'ibe'coujt.     ^^°'  *"'*''  *"  'ibj^^oo  M  ^  conatitatton  of  the  Coort-f 

One  of  your  Lordships^  wu  Counsel  for  the  appdltmi 
(the  executors)  ap  to  the  very  moment  when  tbe  case  w 
ripe  for  hearjng  before  Sir  Herbert  Jenner,  and  in  ch 
course  of  the  argument,  some  ttiaag  obiervatiaiu  and  rr 
marks  were  made  by  him  on  the  substantial  merib  of  tk 
case.  As  a  member  of  the  bar,  I  feel  that  I  am  entirelj  in- 
capacitated from  doing  my  duty  to  my  client  befoi^  a  judjc 
so  situated.  Thtre  may  be  exceptiMis  to  the  general  rule 
but  I  have  been  accustomed  to  see  judges  of  the  Coani 
where  I  have  the  honour  to  practise  abstain  froia  heaiiugi 
cause  in  which  they  bare  been  even  ccnaulted,  though  the* 
have  not  argued  it.  How  is  it  posuble  that  I  can,  with  ik 
firmness  and  boldness  I  ought  to  employ,  as  an  advoctf. 
address  one  of  your  Lordships,  who  was  an  active  lai 
aealoiu  advocate  of  one  of  the  parties,  and  knows  aU  tht 
strong  and  weak  points  of  the  case  ?  How  can  1  be  egrtat 
that  I  diall  not  encounter  in  the  mind  of  that  learned  joilj>r, 
communications  made  to  him  in  consultations  with  ta 
clients  f  It  will  be  utterly  impossible  for  me  to  ditditarge  dj 

*  A  very  full  and  eneSuUj  digeatcd  report  at  the  judgmcot  ia  Ai 
Court  below  ii  given  in  the  Mtrnthb/  Laa  Mag.  for  April,  1839,  4  \<i- 
155. 

t  Tht  Court  WM  then  ccmpoKd  of  Lord  BronglMiii,  the  Yin  Ct>- 
eellor  (Sir  L.  Shadwalt),  Mr.  Jnstice  Erskins,  and  Dr.  I 

t  Dr.  Lnsbington. 


mi]  PRIVY  COUNCIL.  IM 

public  duty,  as  a  member  of  the  English  bar,  before  the      Avo,  16. 
Court  as  it  is  at  present  constituted^  and  I  respectfully  but      r^T^T 
firmly  declare,  that  I  cannot^  and  I  will  not,  be  a  party  to  a     Ooodlaki 
proceeding  so  unusual.    I  hope,  therefore^  that  your  Lord- 
ships will  give  my  client  an  opportunity  to  choose  some 
other  Counsel. 

Or.  Lushington.— Having  been  a  member  of  the  bar  Psr  Cor. 
when  this  case  was  argued  in  some  of  its  stages  in  the  Court 
bdow,  I  should  have  been  most  anxious  to  avoid  taking  any 
part  in  hearing  the  appeal  in  this  Court  In  deliberating 
QpoQ  the  course  I  ought  to  take,  I  naturally  referred  to  pre-  Precedents, 
cedents  of  persons  in  similar  situations,  and  I  found  that, 
when  Sir  A.  Hart  was  made  Vice-Chancellor,  some  discus- 
sion took  place  as  to  whether  he  should  hear  causes  in  whidi 
he  bad  been  Counsel;  but  it  was  determined,  without  objec* 
tioD,  that  he  ought  to  proceed  to  the  execution  of  his  duty. 
With  regard  to  this  individual  case,  looking  at  its  great  im- 
portance, I  felt  the  whole  force  of  the  objection  :  but  when 
I  proposed  it  to  other  members  of  the  Judicial  Committee 
(Mr.  Justice  Bosanquet  and  Mr.  Baron  Parke),  stating  that 
I  bad  seen  the  evidence  and  argued  on  the  evidence,  and 
offering  to  absent  myself^  it  was  thought  that,  with  regard 
to  the  convenience  of  the  parties,  the  necessity  of  having  the 
appeal  heard,  and  the  great  evil  of  delay,  I  should  not 
refuse  to  sit  in  this  case.  The  objection,  however,  being 
now  raised,  and  as  I  hold  it  to  be  a  matter  of  the  utmost  im- 
portance, not  only  that  justice  should  be  done,  but  that  all 
the  parties  should  be  satisfied  that  no  possibility  of  bias 
exists,  as  respects  myself,  I  request  of  your  Lordships  that  I 
may  be  discharged  from  performing  my  duty  in  this  case. 

Lord  Bbougham . — What  we  have  to  complain  of,  as 
well  as  the  other  parties,  is,  the  late  period  at  which  the  ob- 
jection is  raised,  when  we  are  prepared  to  go  on  with  the 


Sir  F.  Pollock,— It  was  not  till  this  day  that  I  had  the 
remotest  idea  that  Dr.  Lushington  would  sit 

LoBD  Bbougham. — ^We  must  have  an  affidavit  from  the  AffidaTit,  in 
agent  of  the  party  who  raises  this  objection,  that,  at  the  last  JjJjJ^"**  ^^ 
nttmg  of  the  Court,  he  was  not  aware  that  the  committee 

VOL.  I.  u 
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Ava.  16.     for  bearing  this  appeal  would  include  Dr.  Lushington.  This 
.|r~T         18  necessary  in  reference  to  the  costs  of  the  daj. 
Goodlaki         The  case  was  subsequently  argued  before  a  new  corn- 
New    Corn.™"®*-* 
mittee.  LoRD  Ltndhurst  delivered  the  judgment  of  their  Lord- 

Aug.  16.       ships. 

UDQMKMT.  rpi^.g  .^  ^^  appeal  from  a  judgment  of  the  Prerogative 

Court  of  Canterbury,  pronouncing  against  the  validity  of  a 
certain  paper  writing,  dated  the  2nd  of  December,  18S4,  and 
propounded  with  another  paper  writing,  as  together  con- 
taining the  will  of  James  Wood ;  and  also  against  the  validity 
of  a  codicil  propounded  by  the  legatees,  dated  July,  1835. 
History  of  The  testator  was  a  man  far  advanced  in  life,  being  about 
testator.  eighty  years  of  age  at  the  time  of  his  death.     He  had  for 

many  years  been  engaged  in  trade  in  the  dty  of  Gloucester, 
as  a  mercer  and  banker,  and  had,  by  great  attention  to 
business,  by  his  careful  and  parsimonious  habits^  and  by  be- 
quests from  certain  of  his  relations,  accumulated  a  very  large 
estate,  amounting  to  several  hundred  thousand  pounds.  The 
Circumstances  extent  of  the  property  in  controversy,  the  obscurity  of  some 
of  the  case.  ^£  ^^le  circumstances,  and  the  extraordinary  and  mysterious 
nature  of  others,  have  given  to  this  proceeding  mudi  interest ; 
and  have  led  io  very  full  and  able  arguments  at  the  bar, 
which  have  been  attentively  listened  to  and  considered  by 
the  Court,  and  with  the  more  anxiety  and  care  on  account 
of  the  high  character  of  the  very  able  and  learned  judge 
whose  decision  we  have  been  called  upon  to  review.  All 
the  material  facts,  however,  have  been  so  fully  stated  in  the 
elaborate  judgment  delivered  by  that  learned  judge,  that  we 
feel  ourselves  relieved  from  the  necessity  of  entering  into 
any  minute  detail  of  them,  or  to  occupy  any  considerable 
portion  of  time  in  stating  the  grounds  of  the  opinion  we  have 
formed. 


Stripped  of  ex-  The  question,  indeed,  stripped  of  extraneous  matter, 
{^q„gjjj™^}  solves  itself  into  a  very  limited  compass.  And,  first,  it 
a  very  limited  should  be  observed,  that  there  is  no  dispute  as  to  the  com* 
compass ;         petency  of  the  testator ;  although  very  far  advanced  in  age» 

*  Consisting  of  Lord  Lyndbnrst,  Lord  Langdale  (M.R.),  Sir  L. 
ShadweU(V.C.),  Mr.  Baron  Parke,  and  Sir  Joseph  Littledale. 
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his  faculties  were  entire^  and  his  attention  to  business  unim-      Auq.  16. 
paired.     There  is  no  question  raised  as  to  the  exercise  of  any      ^7~7 
undue  influence^  which  would  indeed  have  been  inconsistent     Goodlake, 
with  the  known  character  of  the  testator.    The  points  in 
controTersy  relate  both  to  the  will  and  the  codicil.     The 
question  as  to  the  will  is  confined  to  the  construction  of  the 
papers  dated  respectively  the  2nd  and  Srd  of  December,  de- 
noted by  the  letters  A  and  B,  and  to  the  circumstances  con- 
nected with  those  instruments.    We-  have  felt  it  our  duty 
through  the  whole  of  these  proceedings  anxiously  to  guard 
against  being  unduly  influenced  in  our  judgment  by  the  raisr  apart  from  mis- 

conduct  of  some  of  the  parties  interested  in  and  connected  ^^^"^^'^ct        of 
.  i_    t_-  .    .      .       r    ,  .     ,  .  ,    .  8ome     of    the 

witn  tnis  case,  imitating  m  this  the  caution  and  circumspec-  parties. 

tion  of  the  learned  judge  in  the  court  below.  Adopting  then 
bis  view,  we  shall  consider  the  case  with  reference  to  the 
papers  A  and  B^  as  it  would  have  existed  at  the  death  of  the 
testator,  if  A  had  not  been  improperly  removed  and  annexed 
to  fi,  but  had  remained  in  the  possession  of  Chadbom ;  with 
this  reserve,  however,  that  nothing  is^  under  the  drcum- 
stances  of  this  case,  to  be  presumed  in  favour  of  the  appel- 
lants. Pursuing  this  course,  then,  it  will,  we  think,  be  con- 
venient and  proper  first  to  consider  the  paper  B.  That  paper  Paper  B. 
is  attested  by  three  witnesses,  the  execution  of  it  is  proved, 
and  there  is  no  doubt  of  its  being  the  act  of  the  testator. 
This  paper,  however,  is  inoperative  by  itself,  the  property 
being  given  to  executors,  and  they  are  not  named  in  the 
instrument.  We  are  not  to  suppose  this  omission  to  have 
been  by  mistake  or  accident.  The  business  was  not  trans- 
acted in  a  hurry.  Chadbom,  by  whom  the  will  was  drawn, 
was  a  lawyer  of  experience ;  the  testator  must  have  known 
that  the  executors  were  not  named  in  the  paper.  He  read 
it  over  twice  in  the  presence  of  the  witnesses  before  he 
signed  it.  He  was  a  man  of  business^  and  even  of  some  ex- 
perience in  the  making  pf  wills.  The-  omission  must  have 
been  observed.  The  necessary  inference  therefore  is,  that,  Inrerencefrom 
in  bequeathing  the  property  to  his  executors,  he  must  have  J^^g^pf  g^°/ 
meant  executors  ailready  named,  or  thereafter  to  be  named  cutorF. 
in  some  other  instrument.  The  first  appears  the  natural  con- 
struction ;  the  second  forced  and  very  improbable.    If  he 
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conndRcd  he  had  apptHnted  his  execnton,  it  wai  natanla 
nention  them  as  he  had  done  generally,  his  ezecntm.  S 
he  referred  to  a  future  appointment,  it  vonld  lianbM 
almott  of  course  to  describe  them  as  executors  facRsfte  > 
be  appointed,  or  to  have  used  words  to  that  eflecL  Agia 
the  testator  must,  we  think,  when  he  executed  paper  B,h" 
meant  to  make  an  effectire  dispodtitni  of  his  property.  Wh 
sfaould  he  have  made  his  will  bequeathing  his  prafMrtja 
hi*  executors,  and  doing  mithing  more,  if  he  bad  nM  iai 
upon  the  pemnt  who  were  to  be  his  executors?  It  n 
doing  nothing ;  it  was  altf^ether  an  idle  act,  and  Tbdi 
inoperative  for  any  purpose  be  can  be  supposed  to  ban  ^ 
in  contemplation.  But  if  he  had  fixed  upon  them,  he  vt«U 
naturally  have  tiamed  them,  unless  he  had  ^ready  cIhws 
in  some  other  instrument  to  which  he  wss  then  refeTTin;'  b 
waa  obvious,  too,  he  considered  be  was  doing  an  act  ^ 
was  to  have  some  effect  He  was  anxious  for  Chadbcra  k 
come  to  finish  the  business.  Af\er  he  had  'twice  mdiit 
vrill  over,  he  asked,  in  the  presence  of  the  witnesses,  wliwiff 
lie  oould  alter  it  f  Why  put  that  question  if  he  did  nrttn- 
sider  it  to  be  a  complete  will — if  he  knew  it  to  be  inopentm 
until  something  further  were  done  to  mske  it  effectoil:  ^ 
is  also  to  be  observed  that  there  is  no  trace  or  mggaoani 
any  subsequent  appcnntment  of  executors;  and  yetislk 
codicil,  nude  a  few  months  afterwardi  (the  handwritiiif  ^ 
which  we  think  is  fully  established,  and  whidi  we  aiebn- 
after  to  consider),  the  testator  again  speaka  of  bis  exctiw 
as  persona  already  appointed.  He  says,  "  I  wish  m;  euv 
tors  would  give  such  and  such  sums,  &c.;"  and,  after  tti^ 
the  legacies,  he  proceeds  thus  ;  "  and  I  confinn  all  otbcrk 
quests,  and  give  the  rest  of  my  property  to  the  cxecQtonb 
their  own  interesL"  It  may,  indeed,  be  aaid  that  tlvn 
might  have  been  an  intermediate  appointment  of  exccnttK 
and  that  this  may  have  been  purloined  or  destroyed.  B* 
■udi  an  apptnntnient,  to  be  effectual,  in  tbecase  of  ral^ 
well  as  personal  property,  must  have  been  attested  bj  dm 
witnesses ;  and  if  any  such  instrument  had  been  execnKd  b 
this  interval,  it  is  scarcely  passible  to  suppose  there  wouU 
have  been  no  knowledge,  or  even  trace  of  it.   All  this  f*^ 
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to  the  eonclii8ion»  tfaftt  Che  testator  had  ahready  named  his      Auo.  16. 
execntonin  some  instrument^  and  that  he  referred  to  that      JT^ 
histmrnent  and  to  the  execators  so  named  ivhen  he  executed     CfootBake. 
the  paper  B.    The  existence  and  production  of  such  an  in-     j^^     ^ 
stroment  would,  we  think,  render  tins  conclusion  irresistible,  were     slreedy 

This  being  our  opinion  wb  to  the  true  import  and  construe*  '>*°>^ 
tioD  of  paper  B,  the' next  question  wOl  be,  was  there  any 
sQch  instrument?  This  leads  then  to  the  conmderation  of 
the  pq>er  marked  A.  It  bears  date  the  2nd  of  December,  Paper  A. 
and  is  signed  by  the  testator,  for  we  are  satisfied  as  to  the 
handwriting.  It  is  entitled—"  Instructions  for  the  will  of 
me,  James  Wood,  Esq.,  of  Gloucester,"  and  it  proceeds  thus : 
--"  I  request  my  friends  Alderman  Wood,  of  London,  M.P., 
Jdm  Chadbom,  of  Gloucester,  Jacob  Osbom,  of  Gloucester, 
mdJofan  S.  Surman,  of  Gloucester,  to  be  my  executors,  and 
I  appoint  them  executors  accordingly."  In  this  paper  then, 
purporting  to  be  drawn  up  by  the  direction  of  the  testator, 
ngned  by  hina,  and  dated  the  day  before  the  date  of  the 
will,  he  expressly  names  his  executors.  '*  I  request  them  to  Expressly 
be  my  executors,  and  appoint  them  executors  accordingly."  ^^  ^*  **" 
The  will  B  begins  by  referring  to  instructions :  "  I,  James 
Wood,  do  declare  this  to  be  my  will  for  disposing  my  estates, 
M  directed  by  my  instructions."  The  expressions,  we  think, 
import  instructions  in  writing.  If  the  paper  A  then  be  ge« 
miine,  there  were  instructions  of  this  description  dated  only 
the  day  before,  and  signed  by  'the  testator.  The  natural  Infeience,— 
inference  therefore  is,  that,  in  speaking  of  instructions,  he  referred  to  in 
Herred  to  these,  and  in  these  instructions  he  had  named  his 
oecutors :  **  1  request  my  friends  (naming  them)  to  be  my 
executors,  and  I  appoint  them  executors  accordingly."  We 
thmk,  then,  if  this  paper  be  geniiine,  that  no  reasonable 
doabt  can  be  entertained  tiiat  the  executors,  to  whom  the 
testator  thus  bequeathed  his  property,  were  meant  to  be  the 
persoDs  named  as  such  by  him  in  the  paper  entitled  **  In* 
fractions  of  the  2nd  of  December."  If  the  testator  in  the 
psper  B  meant,  as  we  think  he  did,  executors  already  named, 
^  must  have  been  the  executors'  named  in  the  instructions 
of  the  day  before,  or  there  must  have  been  some  subsequent 
written  appointment  of  executors  in  the  interval  (an  interval 
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Atio.  16.      of  only  a  few  lioUrs),  of  vhich  there  is  no  tnce,  uxl  vbid 
7~T  IB  extremely  improbable.     If  the  testator,  then,  intendtd  it 

GvodUi*.      ''efer  to  paper  A,  and  to  the  peraons  therein  named  u  c»» 
ElTect  of  re- ^'''''>  *'^'  circumstance  of  the  paper  being  entitled  ind  ii- 
f.rfiife  notim.  tended  as  instructions  for  the  will  would  not,  we  thbi. 
A  "blinK'"^^  impair  the  effect  of  the  reference.    For,  suppow  be  iaih 
struciions.        tenns  said,  "  The  executon  named  in  my  instrnctiaDi  of  itt 
2nd  of  December,"  this  would  inditputablj  have  ben  stu- 
dent ;  but  if  we  are  satisfied,  from  the  circanutanca,  ibt 
he  referred  to  paper  A,  and  to  the  executors  therein  aiuRi 
the  tame  consequence  would  necessarily  follow.    ThccfM 
of  the  reference  to  A  would  be  the  same  aa  to  an;  otk 
paper,  although  A  might  be  intended  either  in  the  wbi^' 
Objec^on,  in  part  as  instructions.    It  has  been  argued,  that  the  iiMnr 
*''"'  hr^^'f       '^°nB  '^  paper  A  could  not  have  been  the  instructions  rcienK 
iKiriB    referred  to,  because  the  testator  disposed  of  his  property,  not  icm^ 
111,  because  dif-  ;„_  j^  thgge  initructions,  but  in  a  different  manner.  H 
[iiin  from  paper  first,  at  to  the  personal  property;  the  initrucUonsgireiiii 
B,  uomateiial.  tj,e  executors  as  joint  tenanU,  whereas  by  the  paper  B  it(; 
take  it  as  tenants  in  common.   Thisobjection  doeiiiot«0(ii 
to  us  to  be  of  any  weight.     The  instructions  are  g«ui>' 
the  will  more  precise  and  specific.    In  this  there  is  not  toij 
no  inconsistency,  but  it  is  not  at  all  unnatural.    Secm^'' 
then,  as  to  the  real  property.    In  the  paper  A,  the  tnnii 
says,  "  He  shall  dispose  of  the  same  to  such  persom  M  Ji 
such  parts,  as  be  shall  by  any  writing  endorsed  tber^n  di- 
rect."   By  the  will,  the  dispoutitm  of  the  propotj,  ^ 
real  and  personsl,  is  on  a  separate  paper,  and  witboui » 
dorsement.    lUa  also  appears  to  us  to  be  aa  inunateriil  o- 
cum  stance. 

These  observations  and  this  reasoning  have  pttxtti^ 
upon  the  assumption  that  the  paper  A  was  what  it  puqiot 
to  be,  the  act  of  the  testator,  and  signed  by  bim  on  dwdii 
it  bears  date,  vis.  the  day  before  the  date  of  the  will  '^' 
are,  as  I  have  already  stated,  satisfied  as  to  the  Ngnatnn 
we  believe  it  to  be  the  handwriting  of  the  testator.  T^ 
paper  bears  date  on  the  2nd  of  December,  and  there  i>  <* 
appearance  of  any  alteration  or  addition.  The  dale, " 
think,  Wasobviously  written  at  the  same  time  as  thebolj" 
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he  instrument     But  the  paper  is  in  the  handwriting  of      Aug.  16. 

:  legatee  who  would  take  largely  under  it.  It  conies  also  out      rc^TT" 

if  his  possession^  and  not  out  of  the  possession  of  the  tes^     Goodlake, 

ator,  which  would  have  been  the  proper  custody  of  it  after 

be  execution  of  the  paper  B,    These  circumstances,  and  the        Saspicioas 

onduct  of  Chadbom  in  secretly  dianging  the  custody,  are  cJ^^stances; 

iistly  calculated  to  create  suspicion,  and  according  to  the 

ule  of  the  Ecclesiastical  Court,  in  granting  probate,  proof  of 

[le  handwriting  alone  of  the  alleged  testator  would  not  in 

uch  a  case  be  sufficient ;  there  must  be  further  adminicular 

r  corroborative  evidence*    Is  there  then  such  evidence  in 

bis  case  ?     And  if  so,  is  it  sufficient,  in  connexion  with  the 

ther  circumstances,  to  satisfy  the  Court  that  the  paper  A  is 

^hat  it  purports  to  be,  and  that  the  testator,  when  he  signed 

nd  published  the  paper  B,  and  bequeathed  his  property  to  removed      by 

is  executors,  meant  the  persons  named  as  such  in  ^^  eylJ^SlJ!!^^^^ 

aper  A  ? 

And,  first,  it  is  not  immaterial  to  observe,  that  Chadbom, 
(sbom,  and  Surman  were  all  present,  or  at  hand,  when  the 
'ill  was  signed :  neither  of  them,  however,  attested  the  e&- 
:ution,  but  two  servants  and  a  stranger,  Chadbom's  clerk, 
'ere  called  in  for  that  purpose.  The  inference  obviously  is, 
lat  they  were  intended  to  take  some  benefit  under  it  There 
:  nothing  improbable  in  the  selection  of  persons  named  as 
Kecntors :  there  is  nothing  improbable  arising  out  of  the 
tnount  of  the  property,  as  it  was  subject  to  be  reduced  by 
ibsequent  legacies,  which  it  is  obvious  the  testator  intended 
}  give.  In  considering  the  evidence  of  recognition,  I  pass  Recognitions. 
ver  the  many  loose  declarations  made  at  different  times  in 
eneral  conversation.  We  place  no  reliance  upon  them — 
ley  are  even  of  less  value  than  they  might  otherwise  be, 
'om  the  insincerity  and  sort  of  low  cunning  exhibited  in  the 
laracter  of  the  testator.  Some  point  to  Chadbom  alone  as 
le  party  to  be  benefited ;  but  these  are  open  to  the  expla^ 
ation,  that  they  were  used  as  an  excuse  to  prevent  claims 
y  tenants,  and  were  not  really  tme.  Sometimes  Alderman 
/'ood  and  Chadbom  are  said  to  be  the  parties  ,to  be  ben&- 
ted ;  and  they  two  are  said  to  be  his  "  executors,  and  to 
ave.the  bulk  of  his  property."    I  aUude  to  the,  evidence  of 
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Mrs.  UmbreD.  If  mi  that  occuion  he  uld  thatthe;  wmn 
be  twoof  buexecut)NW,Midto  share  in  the  bulk  of  bit  |f»- 
pert;  (a  very  slight  change),  such  declaration  would  tatxi 
with  the  •uppomtion  that  paper  A  was  referred  to.  It  ii  n- 
loarkable  that  in  no  instance  is  any  person  mentiaMd  a 
his  executor,  except  some  one  of  the  four  naated  in  the  ptpct 
A.  There  are  declarationi  mentioning  Chadbcm,  or  thw 
ia  the  bouse,  namelj,  Osbom  and  Surman,  as  having  Ik 
rnanagement  of  his  afliun ;  bat  there  are  none  numiaoiif 
an;  one  else  as  executor  or  manager,  except  one  or  nxnof 
the  four  mentiotied  in  paper  A.  The  declarations  in  EtTou 
of  other  individuals  as  objects  of  bis  bounty  donotsffio 
this  question;  for  they  are  reconcilable,  if  true,  and  ral^< 
expressive  of  the  deceased's  intentient  with  the  auppokin 
which  is  andoabtedly  correct,  that  he  meant  to  leave  marf 
legaciea  to  others.  But  the  most  impoit«it  reeognitiou  ■" 
those  which  are  proved  by  Sutton  and  Stevens,  and  to  vHA 
it  will  be  proper  more  partieidarly  to  adVett.  The  fa* 
shews  a  motive  for  making  a  will  af^nnnting  exeeatifi 
arising  before  the  1st  of  December — namely,  the  ofBmcn  el 
the  customers  as  to  the  necesuty  (^  [voviding  for  the  pij- 
nient  of  their  accounts.  Sutton  appears  to  have  btCDB 
very  friendly  and  intimate  terms  with  the  testator.  Tht 
testator  hod  at  different  times  expressed  to  him  his  dimu- 
fsction  that  the  deposits  at  his  bank  w;ere  diminishing ;  tni 
in  reply,  Sutttm  reminded  him  that,  unless  the  public  *<" 
satisfied  that  their  balances  would  be  immediately  recdniil' 
intbteventof  his  death,  his  banking  bunnesamnat  ■^i™"^ 
notwithstanding  the  security  derived  from  hts  large  pn*- 
perty.  Sutton  aays:— "In  the  aftu-noon  of  Monday,  \k 
1st  day  of  December,  1831,  I  acddentally  called  at  dr 
deceased's,  and  saw  in  the  shop  Mr.  Surman,  who  addreawi 
me  said,  '  Mr.  Sutton,  you  hare  a  great  deal  of  infloaia 
with  Mr.  Wood ;  we  want  him  to  make  a  will,  and  widi  v» 
to  speak  to  him  aboat  it ;'  or  to  that  effect.  I  did  not  > 
that  time  see  the  deceased,  but  went  away,  telling  Mr.  Str- 
man  that  I  would  call  again  in  the  evening.  Soon  afta-« 
o'clodc  the  same  evening,  I  went  to  the  deceased's  aDdfoon' 
him  in  his  parlour  and  alone.    I  sat  and  conversed  vidi  tns 
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for  some  time  on  general  topicsy  until,  at  lengthy  I  opened      Auo.  16. 
the  subject  by  aajing,  that  I  thought  it  was  time  that  *  his      Woodv 
will  was  made/  or  that  *  he  made  his  will.'     His  reply  was     Goodlahe. 
very  jshort ;  he  said,  *  Ay^  ay^  I  must.'    Upon  this  I  dropped 
the  subject,  and  soon  after  took  my  leave."     "  Of  the  date," 
be  lays^  *'  I  am. certain,  by  reason  of  a  note  which  I  made  on 
the  2nd  of  December,  I8S0,  of  the  visit.    In  the  course  of  Declaration,  in 
the  same  week,  and  I  believe  on  the  4th  of  December,  1830,  ^^^'  ^^^' 
I  again  called  on  the  deceased,  and  g<nng  with  him  into  his 
porloory  I  reverted  to  the  subject  of  making  his  will,  rather, 
as  I  believe,  hinting  at  it,  than  mentioning  it  in  direct  terms. 
The  deceased  readily  apprehended  me,  and  said,  *  I  have 
settled  my  affurs ;  my  debts  will  be  paid  whoi  I  die/  " 
Taking  the  whole  of  these  conversations  together,  he  must, 
we  think,  have  meant  to  convey  to  Sutton  that  he  had  so 
settled  his  a^airs,  that  his  debts  would  be  paid  immediately 
on  his  death,  which  could  only  be  the  case  if  he  had  ap-^ 
poiiited  executors.  His  reply  on  the  1st  of  December  shews, 
that  he  had  not  then  made  his  will ;  he  says,  '*  Ay,  I  must." 
Three  days  afterwards,  on  the  4th,  he  says,  **  1  have  settled 
my  aiEairs;  my  debts  will  be  paid  when  I  die,"  thereby  im-  implying     i^ 
plying  that  he  had  appointed  executor's.    The  appointment,  J^i"^^'  be! 
then,  must  have  been  made  between  the  Ist  and  the  4th,  tween  Ist  and 
which  oocresponds  precisely  with  the  dates  of  papers  A  ^^* 
and  B»  and  shews  that  B,  not  naming  executors,  must  have 
itfetred  to  some  other  instrument  executed  between  the  1st 
and  the  4th,  by  which  they  were  named,  and  which  corres- 
ponds with  and  confirms  paper  A.     Sutton  adds,  that  the 
impression  made  on  his  mind  by  this  conversation  was  too 
povetfiil  to  be  forgotten  ;  for  it  struck  him  as  remarkable 
that  the  testator  did  not  say  he  had  made  his  will,  but  only 
that  **  he  had  settled  his  affairs,"  an  expression,  the  witness 
says,  which  struck  him  forcibly.     He  afterwards  adds,  in 
answer  to  a  further  interrogatory  put  to  him  by  Thomas 
Hetpsy  that  '^  the  impression  made  on  his  mind  by  what  the 
deceased  said,  namely — *  I  have  settled  my  affairs  ;  my  debts 
will  be  paid  when  I  die ;' — ^was,  that  he  had  not. made  a  will/' 
that  is,  a  will  by  whidi  he  had  bequeathed  his  property  in 
the  way  of  bequest  or  legacy.     He  seems,  therefore,  to  have 
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uiideratood  from  thie  converMtion  that  the  deceaaed  ]ai 
made  a  will  so  far  onl^  u  to  secure  the  payment  of  his  debe 
ill  the  event  of  his  decease,  which  im|>lied  the- amwintmce 
of  executors ;  and,  ■ccffl'dingly,  Sutton  cootuined  to  bnii 
with  the  testator  to  the  time  of  his  death.  This,  we  thioL 
mtterialty  confirms  the  case  of  the  appellantit.  The  ertdaici 
of  Stevens,  upon  which  conBiderable  stress  has  be«i  laid,  «1* 
appears  to  us  to  be  entitled  to  much  attention.  Heandbi: 
father  had  cash  deposits  in  the  hands  of  the  teatatcr  to  tfcr 
amount  of  upwards  of  2,000/.  They  were  deairoua  of  blow- 
ing what  the  testator  had  done  at  to  his  willt  as  they  migii 
be  put  to  much  inconvenience  respecting  this  balance  in  the 
event  of  his  dying  intestate.  The  witness  waa  empowmd 
and  directed  by  his  father  to  withdraw  the  balance  anlcs 
the  explanation  should  be  aatisiactory.  Upon  the  appbc*- 
tion  made  by  Stevens  to  the  testator,  he  said,  "  J  retpU 
your  father  very  highly ;  do  tell  him  that  I  have  made  a  v3. 
and  that  I  have  left  my  property  to  four  individuals,  or  ttm 
good  men,  and  they  are  my  executors,  and  they  will  pay  jn 
!-  and  your  father  and  every  one  else."  Speaking  of  the  eif 
'^'  cutors,  he  said,  "  Two  of  them  are  Aldennan  Wood  i>d 
I  Sept.  Jacob,"— that  is  Osbom.    Upon  this  assurance,  the  wioitc 

IB35,  ^j£^  ]jg  continued   to  bank  with  the  tertator.     This  toci 

place  in  the  month  of  September,  1835.  It  waa  not  a  hat 
and  cardess  conversation,  but,  on  the  contrary,  a  ^ 
distinct  recognition — very  deliberately  made  inthe  counE<tf 
business,  and  is  strongly  confirmatory  of  the  case  of  dc 
appellants. 
Answer     of      The  answer  of  Mrs.  Goodlake  has  been  referred  to.    Wc 

'""-^°<^'''''^' think  it  admissible,  though  under  all  the  drcumstaoccs  gf 
her  poution,  and  in  the  absence  of  any  opportnnitr  fa 
cross-examination,  we  should  not,  if  it  stood  by  itself,  am- 
aider  it  as  having  much  weight.  She  was  alone  with  tk 
testator  for  a  considerate  time  in  the  forenoon  of  the  M(» 
day  befwe  his  death,  having  been  sent  for  in  consequence  i' 
his  illness.  Mrs.  Goodlake,  on  that  occasiMi,  spoke  to  hin 
about  the  propriety  of  making  his  will,  when  the  testator, 
in  allusion,  as  she  believed,  to  her  various  suf^estions  » 
this  subject,  after  tracing  his  relationship  to  the  reqiaiKlcK 


tioned  by  Ii 
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and  her  son,  and  speaking  of  the  uncle  of  the  respondent^      Aug.  16. 
who  had  been  a  trustee  under  the  will  of  the  testator's  father^       wZa 
^<  Cousin  John/'  he  said,  ^*  was  a  very  good  kind  of  man ;      Goodlaki, 
then  I  shan't  live  long ;  it  will  be  all  right  by-and*by ;"  or 
to  that  effect :  and  the  testator,  proceeding  to  speak  about 
his  willy  saidy  *'  Don't  fret  yourself  to  fiddle^strings ;  Alder- 
man Wood  will  spend  the  money  very  properly.     Chadbom 
has  done  all  my  business  many  years,  and  he  has  been 
very  honest  and  attentive.   Mr.  Osbom  has  been  a  very  faith- 
ful servant,  and  our  John  I  always  loved.     He  always  was  a 
great  favourite  of  mine ;  he  knows  all  about  it,  and  can  tell 
you  all  about  it."     This  is  also  confirmatory  of  the  written     States  a  de- 
documenu,  and,  if  correct,  shews  that  the  four  per«ons  ^|JJ^"  ^^^" 
named  in  the  paper  A  were  objects  of  the  testator's  bounty.  documentB. 
It  appears  singular,  indeed,  that  Surman  had  not  made  any 
communication  to  his  mother,  Mrs.  Goodlake,  on  the  sub- 
ject of  the  will,  and  yet  he  certainly  was  present  when  it 
was  signed  and  published  by  the  testator. 

The  result,  then,  is  this : — We  are  of  opinion  that  the  Result. 
paper  A,  entitled  "  Instructions,"  was  signed  by  the  testa- 
tor, and  on  the  day  it  bears  date :  That  in  the  paper  B,  the 
testator  referred  to  these  instructions,  and  to  the  persons 
whom  he  had  therein  named  as  his  executors:  That,  in 
addition  to  the  proof  of  handwriting,  there  is  sufficient  con- 
firmatory evidence  to  satisfy  us  that  the  paper  A  was  the  act 
of  the  testator,  and  that  he  meant,  in  mentioning  his  exe- 
cutors in  paper  B,  the  executors  whom  he  had  previously 
named  or  appointed  in  the  paper  A.  We  must  not  be  un- 
derstood to  say  that  this  is  a  case  free  from  doubt ;  we  con- 
^der,  on  the  contrary,  that  it  is  involved  in  difficulty,  and 
that  it  is  in  many  of  its  circumstances  painfully  obscure, 
^ut,  after  much  and  attentive  consideration,  we  think  the  In  favour  of 
balance  of  evidence,  and  by  that  we  must  be  governed,  is  in  •PP®''*"^- 
favour  of  the  appellants. 

An  objection  of  form  was  taken  at  the  bar,  but  was  not.  Objection, 
I  think,  much  pressed — namely,  that  there  was  a  material  variation  be- 
variance  between  the  Allegation  and  the  proof.  We  think  proof,~not  to 
t^e  objection  cannot  be  sustained.    If  enough  of  the  Allega-  ^  sustained. 
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Aua.  16.     tion  is  proved  to  entitle  the  party  to  probate^  that  is  £ 
^^^^y       that  is  necessary. 

QaodkkB*  Next  as  to  the  codicil,  we  think  it  is  (both  the  bodjflt 

The  codicil.  ^^  instrument  and  signature)  in  the  handwriting  of  the  tes- 
tator. The  evidence  in  the  affirmative  so  greatly  ootwdg^ 
that  which  is  opposed  to  it^  as  to  satisfy  us  on  this  poii& 
That  evidence  has  been  so  thoroughly  sifted^  both  at  the  lir 
and  by  the  learned  Judge  in  die  Court  bdow,  as  to  reoikr 
afey  further  examination  of  it  unnecessary.  It  derives  fa^ 
ther  strength  and  confirmation  from  the  conduct  of  the  e»> 
cutors.  They  were  intimately  acquainted  with  tiie  han^ 
writing  of  the  testator,  and  with  every  thin^  relatiDg  te 
him.  They  saw  the  codidl,  and  expressed  no  doubt  as  ti 
its  genuineness.  It  is  true,  that  the  letter  of  the  IStb  d 
June,  to  the  Mayor  of  Gloucester,  was  written  before  tfcfv 
had  seen  the  original ;  but  they  afterwards  nacw  and  en- 
mined  it,  long  before  the  post  left  London  on  that  day.  The; 
made  no  objection,  and  in  their  subsequent  letter,  and  b 
the  search  for  the  other  oodidl,  they  acted  upon  it  as  if  it 
were  a  genuine  instrument.  It  was  not  till  some  time  After- 
wards that  they  altered  their  courscy  and  treated  it  as  a  fiv 
gery.  But,  according  to  the  rule  of  practice  to  ^whidi  I  bm 
before  adverted,  the  Ecclesiastical  Court  will  not  grant  pio- 
bate  on  the  sole  evidence  of  the  handwriting  of  a  testtfor, 
where  that  is  disputed*  There  must  be  some  ocmfirmativr 
proof.  This  confirmatory  proof  must  evidently  vary  vitk 
each  particular  case,  and  would  require  to  be  more  or  ks 
stringent,  according  to  the  weakness  or  strength  of  the  eri- 
dence  as  to  the  handwriting.  In  some  of  the  caaes  refcnei) 
to  in  the  arguments  at  the  bar,  the  confirmatory  proof  sp- 
in addition  to  pears  to  have  been  very  slight.     We  think,  however,  tluc 

S^te?dwriS&  ^^^^  ^^  '"  ^"  ^^*^»  '^^  addition  to  the  very  strong  evidentt 
circumstances   of  handwriting,  several  circumstances,  leaving,  in  the  resnit 

fu^^  *J  *?  ^  no  doubt  on  our  minds  that  the  codicil  was  the  act  of  tbe 

the  act  of  the 

testator.  testator. 

It  is  evident  that  he  had  it  in  contemplation  to  make  i 
codicil  or  codicils  to  his  wilL    This  appears  as  well  from  die 
j  will  itself,  as  from  the  question  put  by  him  to  Ghadbom  t. 
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the  time  of  executing  it.    It  is  not^  indeed,  probable  that  he      Auo.  16. 
would  have  left  so  very  large  a  property  to  be  enjoyed      Woodr. 
solely  by  his  executors.   There  is  notlung  in  the  dispositions     Chodlakt, 
which  it  contains  to  lead  us  to  doubt  the  genuineness  of  the 
iostrument ;  and  if  it  does  not  notice  every  person  who  might 
naturally  have  been  an  object  of  his  bounty^  this  may  be  ex- 
plained by  the  circumstance  of  there  having  been  a  previous 
codicil,  to  which  this  instrument  refers.    Several  facts  in- 
flated upon  to  shew  that  the  paper  was  a  forgery  tend 
strongly,  upon  investigation,  to  prove  that  it  is  the  act  of  the 
teststor ;  as  an  instance,  I  refer  to  the  incorrectness  respect- 
ing the  name  of  Counsel.    It  is  not  probable  that  a  person 
forging  such  an  instrument  would  have  misspelt  it,  particu- 
larly a  person  who  must,  Arom  the  nature  of  the  disposi- 
tiooa,  obviously  have  been  well  acquainted  with  the  testator 
and  his  connexions.    So  as  to  the  use  of  figures  instead  of 
words,  in  stating  the  sums  bequeathed  to  the  legatees.  A 
forger  would  have  conformed  to  the  usual  practice  of  the 
testator.     Again :  stress  was  laid  upon  the  peculiar  manner 
in  %hich  the  x  was  formed  in  the  word  *<  executors."    It  is  a 
mere  cross,  whereas  his  usual  practice  was  to  make  an  s,  and 
then  to  cross  that  letter.    But  on  a  careful  search,  instances 
have  been  found  among   the  books  and  papers  of  the 
testator,  and  which  were,  as  the  learned  Judge  observes,  ' 
▼ery  reluctantly  produced,  of  similar  deviations  from  his 
usual  practice,  and  also  of  the  same  inaccuracy  in  spelling 
die  name  of  Counsel.     These  are   singular  and  striking 
coincidences,   and  there  are  others  of  a  similar  nature, 
strongly  confirmatory  of  the  evidence  of  the  handwriting. 
It  is  true  that  these  are  minute  circumstances;  but  their 
▼ery  minuteness,  we  think,  adds  to  their  importance,  and 
affords  the  strongest  internal  evidence  of  the  genuineness  of 
the  instrument    It  has  been  observed,  and  we  think  justly, 
that  it  is  not  at  all  probable  that  a  person  forging  such  an 
instrument  would  have  referred  to  a  former  codicil,  and 
thereby  unnecessarily  increased  the  means  of  detection. 
The  very  amount,  too,  of  the  legacies,  and,  above  all,  the 
charges  against  the  executors,  would  almost  of  necessity 
lead  to  opposition.     Looking,  too,  at  the  different  disposi- 
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doni  in  the  cxidicil,  it  is  almoit  impoMible  to  npiMWllut!l 
the  instrument  had  been  a  forgery  it  would  not  hire  bn 
detected  by  some  inaccuracy  or  exposed  by  •atoe  incnisr 
tency.  There  are  other  drcumstancea  of  confirautioiiibict 
are  not  immaterial.  It  is  proved  that  tbe  tetUUa  b«d,  bji 
former  will,  bequeathed  a  aum  of  £20,000  to  tbeotja 
Gloucester.  This  was  at  a  period  when  his  drcunutiKB 
were  very  different  from  what  they  were  at  the  diu  gf  i^ 
codicil.  He  had  in  the  interval  received  large  acceimiit 
his  property  ;  but  unless  the  codicil  be  genuine,  there  i>n 
bequest  to  the  city.  In  a  conversation  with  Hopkim.  ii 
February,  1836,  atier  the  date  of  tbe  codicil,  and  in  tbt  p 
sence  of  several  persons  whose  names  are  given,  the  tHWi 
in  allusion  to  some  suggestion  made  by  the  witneat,  ttaa 
that  he  had  not  forgotten  •'  Old  Gloucester,"  ot  "  Pn**^ 
Gloucester."  And  this  corresponds  with  the  evidom  i 
Elizabeth  Wballey,  who  states  that  on  a  former  ocraooi  kr 
had  said,  "  he  would  do  great  things  for  old  OloucoUr-''  ^ 
is  stated,  indeed,  that  he  sometimes  declared  that  the  cop- 
ration  should  not  be  the  better  for  him ;  but  his  dedarrii'' 
in  favour  of  the  city,  and  particularly  that  to  Ht^tluHiO"'' 
after  the  date  of  the  codicil,  agree  with  tbe  documcnti^ 
proof  and  confirm  it  Again,  in  the  codicil  there  is  >  In- 
quest to  a  relaUon,  Samuel  Wood,  of  £14,000,  and  lo  b> 
family  of  £6,000,  He  bad,  in  fact,  ax  thiUren.  H- 
£6,000  and  the  £11,000  make  £20,000.  He  had  given  ik 
same  sum  (£20,000)  in  each  of  the  two  preceding  beqii«° 
to  two  other  relations,  Sirs.  Goodlake  and  Thnnst  \\'^ 
Now  it  appears,  that  in  a  conversadon  with  Samuel  ^i»^ 
the  testator  had  asked  him  how  many  children  he  toA,  "*> 
tbe  form  of  this  bequest  appears  to  be  the  result  of  thst  a<>' 
versation,  and  corresponds  with  it.  These  drcunwtii"* 
more  or  less  wdghty,  and  in  particular  the  internal  evidw 
to  which  I  have  referred,  are  in  confirmation  of  the  eodi» 
and,  added  to  what  we  consider  as  the  all  but  concluu'c  (^ 
dence  a»  to  the  handwriting  of  this  holograph  iostnunfl^ 
satisfy  us  that  the  codicil  was  the  act  of  the  testator. 
I*  But  then  it  comes  nobody  knows  whence  or  from  ^^ 
'."  It  was  sent  anonymously  to  one  of  the  parties  claiming  o°"^ 
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it.     Tbia   is   a   circumstance  justly  calculated  to   create      Aua.  16. 
suspicion,  and  would,  under  ordinary  drcumstances^  have      -ml^ 
been  a  most  material  and  formidable  objection.   But  the  evi«     GbocSoAe. 
dence  in  this  case  leads  to  the  conclusion  that  the  papers  of  ^|    ^^^^    |^ 
the  testator  have  been  improperly  dealt  with.     It  is  proved,  appeumnce. 
as  we  think,  satisfactorily,  that  Chadbom,  who  had  com- 
mitted or  attempted  a  fraud,  in  the  annexation  of  the  papers 
A  and  B|  was  in  the  house  of  the  testator  at  an  early  hour 
on  the  day  after  his  death,  while  Osbom  and  Surman  were 
still  in  bed.    The  explanation  is  insufficient,  and  at  variance 
with  the  proo£    It  is  admitted  that  papers  were  burnt,  and   Papers  of  tes- 
one  of  them  probably  of  a  testamentary  character*    These  pn^erly'^deiJt 
circumstances  appear  to  us  greatly  to  weaken  the  force  of  with,      which 
the  objection.    Adverting  here  again  to  the  charge  against  ^^^  oTthe  ^- 
the  executors,  would  a  person  forging  such  an  instrument  jection. 
have  made  such  a  charge  ?    On  what  grounds  ?    It  was  not 
known  at  the  time  when  the  oodidl  was  produced  that 
papers  had  been  burnt ;  that  there  had  been  any  thing  irre- 
gular in  the  conduct  of  the  parties.    They  were  respectable 
in  station  and  character.    But  the  misconduct  and  burning 
are  charged,  and  it  turns  out  most  unexpectedly  to  be  true. 
The  person,  therefore,  who  produced  this  paper»  must  have 
had  some  knowledge  of  these  transactions — some  connexion 
with  them ;  and  this  explains  the  possession  of  the  codidly 
and  shews  why  it  was  not  produced  from  the  repositories  of 
the  testator. 

Then  as  to  the  alleged  cancellation.     We  think,  if  this  be     Alleged  can. 
a  genuine  instrument,  that  the  onii*  to  make  out  the  fact  of  <^«"»^*o|J  •  <^ 
cancellation  is  on  those  who  oppose  the  codicil.     It  seems  opposera  of  the 
that  a  corner  had  been  burnt,  the  paper  torn  through,  and  in  <^<><^'<^*^- 
one  place  across  the  signature ;  but  by  whom,  and  under 
what  circumstances,  does  not  appear.    ■  There  is  nothing 
whatever  to  shew  that  it  was  done  by  the  testator ;  or,  if  so, 
with  what  intention  it  was  done.    If  it  be  a  genuine  instru- 
ment, it  proves  that  there  was  also  another  codicil,  which  is 
not  forthcoming.    It  is  obvious,  we  think,  that  it  must  have 
been  improperly  dealt  with  ;  for  if  it  was  defaced  by  the  tes-     No  evidence 
tator,  he  would  either  have  entirely  destroyed  it,  or  it  would  ^*'  ^^^   ^1^ 
have  been  found  in  this  state  among  his  papers.    The  cir- 
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cumstance  or  its  bein^  in  odier  haads  ahem  that  a  frandhv 
been  pnctiBed,  and  that  no  ufe  conclnnon  can  be  dratr? 
from  ita  appearance,  that  it  waa  burnt  or  torn  by  tlw  teftatnr 
But  even  if  it  bad  been  found  among  the  testator**  papers 
at  the  time  of  hit  death,  we  incline  to  thinli  some  ftirtber  e>i- 
(lence,  beyond  ita  present  appearance,  would  be  necesaur  tn 

t.  kIipw  that  he  intended  to  cancel  it.     Onr  opinion,  tfaerdcR. 

''  is,  that  the  codicil  ought  to  be  proved. 

j^  Another  question  remaini;  the  question  of  coata.  Wt 
tliink  it  reasonable  and  proper,  in  ibis  case,  that  tbe  costs  ti 
all  the  partiea,  aa  well  here  upon  the  appeal  as  in  the  Cmm 
below,  ahould  be  paid  oat  of  the  estate. 


END  OF  TRINITY  TERM,  AND  THE  SITTINGS 
AFTER  TERM. 


Admiuion  during  the  Term  .■— 
S4th  JiUM.— Cuaui  SusH,  Esq.,  Not.  Pub. 
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miglb  irrotttrt  of  fltntttitalti). 

November  4. 

The  "  DuKB  of  Sussbx." — Act  on  Petition, — This  was  Collision.  — 
a  suit  on  behalf  of  her  Majesty,  in  her  office  of  Admiral,  j^y  damage,  at 
against  the  steam-vessel  the  Duke  of  Sussex,  belonging  to  the  suit  of  the 
the  Commercial  Steam-packet  Company,  for  damage  done  guJJ^'g^i  J?^ 
to  her  Majesty's  ships  Thalia  and  Africaine.  It- appeared  that,  steamer  tow- 
between  eight  and  nine  o'clock  on  the  evening  of  the  14th  |]g^  ^'l^nie  **S 
June^  1840,  these  two  vessels  were  lying  at  their  usual  moor-  collision  (which 
ings  in  the  river  Medway  (which  they  had  occupied  since  ^^^  P*^J'  ®" 
April,  1839),  when  the  Z>ti^e  ^^tij^jr,  having  in  tow  the  ponsible  for  the 
Chiefiain^  a  vessel -deeply  laden  with  timber,  from  Gilling-  <i*in«g«---The 
ham,  for  Chatham  dockyard,  was  seeti  coming  round  Cook-  exonerated  by 
ham-wood  Point,  about  two  hundred  yards  from  where  the  ^^jog  a  pilot. 
Thalia  was  moored.     When  the  interval  had  lessened  to  not    be    con* 

sixty  yards,  the  steamer  was  hailed  from  the  Thalia;  but,  demned    in 

.  costs, 

nevertheless,  the  Chieftain  (the  vessel  towed)  came  ''end 

on"  against  the  bows  of  the  Thalia,  and  drove  her  against 
the  AJricaine,  slightly  damaging  both  vessels.  The  night 
was  perfectly  fine ;  the  tide  was  not  half-flood.  On  the  part 
of  the  steam-vessel,  the  defence  was,  that  the  vessel  towed 
was  deeply  laden,  inert,  and  would  not  obey  the  helm,  so  as 
to  follow  in  the  trake  of  the  tug;  that  the  two  frigates 
being  moored  in  the  centre  of  the  river  (a  very  inconve- 
nient place),  the  Chiefiain  came  in  contact  with  the  Thalia  ; 
that  the  owners  of  the  Duke  of  Sussex  were  exonerated  from 
responsibility,  first,  because  the  collision  was  accidental ; 
and,  secondly,  even  if  blame  was  attributable  to  any  party, 
it  was  to  the  Clueftain^  which  was  in  charge  of  a  pilot.    The 
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action  was  entered  for  £150.  The  Court  wuuwtedt^ 
Trinity  Masters.* 

SirJ.Dodtm,<i.A..,  mdPhiUimore,  D.,  fortheCroin 
Addam$,  D.,  and  Curteit,  D.,  for  the  steam-vessel. 

Db.  LuaHiNOTON  (addressing  the  Trinity  Huten).  i- 
though  the  damage  in  this  case  is  of  amall  ainounl,  jit  oi 
question  involves  a  point  of  law  (raised,  I  believe,  for  tht  fn 
time  in  this  Court)  which  is  of  no  slight  importaoce  to  t:' 
mercantile  interests  of  this  country. 

It  has  been  contended  that  this  eollision  may  hire  vim 
from  inevitable  accident.  I  hardly  think  I  should  be  jet 
tied  in  putting  that  to  you  ai  a  question  of  fact,  beau : 
is  scarcdy  poAsible  to  tay,  that,  under  the  circunituim  tt 
milted  on  both  (idea,  there  puat  not  have  beoa  blaw  an 
hutable  somewhere ;  and  if  lo,  the  coUisiwi  caniMl  be  d 
QucMioDs  of  to  he  the  efiect  of  ineviuble  accident.  The  three  qvotia 
''  vf  feet  afe  auhstantially  thew  i  Whether  tbe  ceUwa  m 

ocoHioned  by  aqy  error  or  negligence  on  ^{Wtadk 
ateaat-vesael  in  the  performance  of  ber  du^  ?  w)u(^  > 
arose  frova  an  errw  a£  the  pilot  on  hovid  the  CAi^lw!  ■ 
whether  from  tome  defect  in  the  Ckieftian  bemif,  c«  » 
or  misconduct  on  tba  part  of  her  bsUSO 


QuMtion  of      The  qnestioD  c^  law  which  ha*  htna  moated  is  ^'  ii> 

^'"  uonl^nded,  «i  behalf  of  the  Crewi^  thrt  the  stesmerM 

the  guiding  or  tawing  of  the  CUsftaim  devolved  opn  ^^ 

Position    of  tbose  on  board  the  steamer  and  her  o«-aera  aa  mpMS^ 

iheEo'^.tw'  ***  ^  damage,  though  the  steamer  might  be  foDoiri^* 

sel  waa  rapon.  orders  of  the  master  of  the  CUefiain,  or  of  the  pikt  ■ 

"'*''''  boerd  that  veuei.    On  the  other  hawl.  od  thepmtf^ 

owsera  of  (he  steamer,  it  is  said  that  thos*  on  board  li^ 

wae  b0und  to  attend  to  and  obey  the  ordera  of  the  licm* 

piloC ;  and  that,  if  they  did  ■«  with  due  expetUtian  sail  ^ 

adequate  riuU,  they  would  net  be  rcepoiMible  ftv  wy  an ' 

those  (H-ders,  or  any  consequwcea  which  might  uw^ 

not    maintain-  obeying  them.     Now  I  am  of  <^iHion  tjiat  the  Crovo  » 

*^^'-  not  maintain  the  position  it  has  sought  to  waintaHi;  i^  '■ 

will  stale  briaiy  the  reasons  why  ]  think  ao.   . 

■  Cspuia  Welbank  snd  Caplain  Vejnton. 


It  Imperfectly  notoridUg  ihM,  by  fe#>  Whei'e  th^re  is  a  Hot.  4. 
lieeosed  pildt  on  boiird»  the  ^ectiotis  of  t^t  lioAised  pilot,  Dvke^Swutx. 
within  thb  U Aits  of  his  vocation^  must  b^  obeyed ;  and  that 
the  owners  of  th^  vessel  having  such  licensed  pilot  On  boards 
where  the  knast^r  and  crew  with  adequate  skill  dnly  exemite 
those  directions,  are  exonerated  IVom  the  consequences  of 
my  misdnef  that  may  ensue.  Such  is  the  law  wheta  a  vessel 
is  solely  under  the  directions  of  a  pilot,  and  not  towed  by  a 
flteamer.  The  question  is,  whether,  being  in  tow  of  a  steam^^ 
^t circumstance  can  alter  the  liability  of  the  parties? 

Let  us  see  what  would  be  the  consequence  of  taking  Gonstqaences 
the  responsibility  from  the  pilot  on  board  the  vessel  J^gl^itSity 
towed,  iknd  casting  it  upon  th(s  steamer.  In  the  first  from  pilot  cm 
piice,  there  vrotld  immediately  ensue  a  conflict  of  author!^  J^JJJJ^  ^®*'®* 
ties,  because  thC  qOestion  would  be,  who  should  give  direct 
tkms  as  to  the  course  to  be  steered,  and  who  ediould  obey 
those  directions  f  and,  if  there  was  a  difference  of  opinion 
betweett  those  on  board  the  steamer  which  had  the  vessel  in 
tow,  and  those  on  board  the  vessel  towed,  and  the  pilot*  the 
inevitable  consequence  must  be  inextricable  confusion.  And, 
again,  what  Would  be  the  consequence  as  relates  to  the  , 
owners  of  the  vessel  herself  >  As  the  law  now  stands^  if 
there  be  a  licensed  pilot  on  board,  and  the  directions  of  the 
|Hlot  are  duly  obejred,  the  owners  of  the  vessel  «tt  not  re* 
ipontible  for  damage  done ;  but  if  you  deprive  a  pilot  cff  his 
authority,  and  if  the  steamer  is  not  bound  to  follow  the  dl- 
KcdoAs  of  the  pilot,  there  would  be  an  end  in  law  of  that 
exoneration  from  responsibility  which  exists  at  the  present 
loomenty  because  then  the  steamer  would  become  the  agent 
rf  the  owners  of  the  vessel ;  and  being  not  protected  by 
Act  of  Parliament,  the  owners  of  the  vessel  would  become 
responsible.  [  The  Queen* 8  Advocate.  This  is  not  a  case  in 
which  the  owners  were  bound  to  take  a  pilot  on  board.] 
Then  that  ought  to  have  been  directly  put  in  issue  as  a  ques- 
tion of  law :  I  have  great  reason  to  complain  that  you  have 
not  raised  a  question  of  law  so  important.  Under  the  statute,     Where  a  pU 

ttol  only  is  the  owner  of  a  vessel  exonerated  in  cases  where  }<*t  is  taken  on 
L  Doaiu  a  vessel 

he  takes  a  pilot  on  board,  under  the  compulsory  clauses  of  under  the  sta- 

the  Act,  but  he  is  also  exonerated,  according  to  a  recent  de-  tute,   though 
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dsion  of  the  Court  of  Exchequer,*  where  he  tkke*  a  pik 

on  board,  not  compulsorily,  but  of  his  own  free  will.    Tliii 

point  being  left  in  darkneu,  it  is  impooaibte  for  the  Cooitu 

rily,  owneraex-  O™^  ^  '  concludon  upon  it,  and  therefore  I  will  laj  don 

ontiaifd.  the  principle  of  law  as  it  atands.     Whether    the  pilcc  n 

t«ken  mi  board  in  obedience  to  the  compulsory  Muctnoffi 

of  the  •tatut«,  or  in  a  caie  where  the  statute   aaya  a  pila 

"  may  be  "  taken  (for  the  statute  itates  either),   there  ii  a 

indemnity  to  the  owners  of  the  vetael ;  and  in  either  of  iba 

cases  I  should  hold  that  responsibility  does  not  nttadi  to  6t 

I^loc  on  board  Owners.     I  am  of  opinion,  that  the  party  reaponsible  for  ciif 

TMsel     towed,  ^      navigation  of  the  Chieftain  was  not  the  Bte«mer,  but  iIk 

the  responsible     .,  ,  ,    "^    , 

psriT.  pilot ;  therefore,  if  it  should  turn  out  as  a  "wtti^  of  ^ 

that  there  was  no  error  or  negligeoce  on  the  part  of  thi 
steamer,  but  that  those  on  board  fairly  and  properlj  oe- 
cuted  the  directions  given  to  them  by  the  pilot,  I  must  boic 
the  steamer  to  be  exonerated.  I  therefore  will  request  thw 
gentlemen  to  state,  whether  they  areof  o[Mnion  liutthitm- 
lision  arose  from  the  error  of  the  pilot  or  the  perami  m 
board  the  Chieftain,  or  whether  from  the  gross  nc^igtvi 
or  want  of  skill  of  the  persons  on  board  the  steamer. 

OriNio.t.  Thb  Trinity  Mabtbub. — Our  opinion  is,  that  ■  resel 

employing  a  steamer  employs  her  to  fodlitate  the  trampart 
of  that  vessel,  instead  of  using  the  ordinary  labour  of  the 
crew,  and  the  steamer,  therefore,  is  not  responsihle  for  n; 
act  done  under  the  direction  of  the  pilot  and  the  masts'  d 
SicAmet  not  the  vessel  towed.     There  was  not  any  bUme  on  the  part  af 

fo    ame.  ^^  steamer — certainly  not. 

Dr.  Lushinotdn. — That   is   quite   sufficieDt.      (To  tbc 

Queen's  Advocate).    If  you  think  there  is  any  thing  to  nkt 

the  case  out  of  the  ordinary  principle  of  law,  I  will  ti« 

you. 

Cane  of  Xuay      Sir  J.  Dodtmt. — I  was  not  aware  of  the  case  to  whid)  tk 

V.  nyrara.  Court  referred,  in  which  it  was  held  that  owners  arc  ■« 
responsible  where  a  pilot  was  on  board  the  vessel,  wlwtln 
compulsorily  or  not. 

Dr.  LusHiNGTON. — Yes:  It  was  decided  in  the  Coort  "^ 


•  Luct^  V.  Iitgram,  rep.  i 
p.  600. 


AdJmda  to  Abbott,  Sk^.    EiL  I8H 
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£jU!hequery  after  very  mature  oonrideratioii,  that  the  words      Nov.  4. 
wanting  a  pilot "  were  not  confined  to  a  vessel  compelled  j^^jlTZ^ 


to  take  one  on  board,  but  applied  to  xnses  where  the  owner 
of  the  vessel  thought  fit  to  require  one.  It  is  decided  that 
the  words  '*  in  pursuance  of  this  Act "  mean  not  compulsion, 
but  that  a  pilot  might  be  taken  on  boards  though  there  was 
no  penalty  if  he  were  not  taken. 

Addamsm — Does  the  Court  condemn  the  Crown  in  the  Costs, 
costs^   or  recommend  it  to  pay  the  costs?     The  damage 
amounted  to'  only  £25,  and  the  costs  will  be  £90. 

Dr.  Lush  ington.— How  can  I  condemn  the  Crown  in     Crown  can. 
costs  }     There  has  been  a  deal  of  wavering  upon  this  point ;  3^^^^    j^"" 
but  I  apprehend  that  the  true  principle  is,  that  the  Crown  costs, 
can  neither  give  costs  nor  take  them. 

(Damage  sued  for  pronounced  against,    and  the   cause    Damage  sued 


Thb  Samb. — Ad  on  PetUion. — This  was  another  suit  by  CoUision.  — 
the  Crown  against  the  same  steamer,  for  damage  done  by  her  maJeatthesuit 
to  her  Majesty's  steam-vessel  LiglUning,  which,  on  the  3rd  of  the  Crown, 
of  January,  1841,  about  noon,  was  proceeding  up  the  river  55few*°rule  "of 
towards  Woolwich,  and  when  in  Half- way  Reach,  observed  steam  naviga- 
the  Duke  of  Sussex  going  down  the  river  with  the  ebb  tide,  ^'^^^  ^"*°\hc 
the  wind  W.N.W.     Seeing  the  steamer  coming  "  end  on,'*  Trinity  House, 

and  fearinff  a  collision,  the  officer  in  command  of  the  Light-,  "apers^diijs    a 
^  ^^       custom  of  the 

mng  acted  upon  a  rule  laid  down  by  the  Trinity  House,  and  nver. 

sanctioned  by  the  Government  as  proper  to  be  observed  by 

steamers— -namely,  that  when  two  steamers  are  on  different 

courses,  and  by  continuing  their  respective  courses  there 

would  be  a  risk  of  their  coming  in  collision,  each  vessel 

should  put  its  helm  a-port,  so  as  to  pass  on  the  larboard  side 

of  each  other.    The  Duke  of  Sussex,  however,  put  her  helm 

to  starboard,  and  the  vessels  came  in  contact.     On  the  part 

of  the  Duke  ^Sussex  it  was  set  up,  that  the  full  force  of  the 

ebb  tide  runs  N.  of  Half-way  Reach,  and  very  slack  to  the 

S.,  and  consequently,  it  is  a  rule  or  custom  for  steam-vessels     Custom     of 

coming  up  the  river  to  adhere  to  the  S.  side  of  the  mid-  ^^  "^^^' 

channel^  and  those  coming  down  to  keep  to  the  N. 
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lilt   the 
siii1iri«nlly 


Sow.  4.  Sir  J.  Dodam,  Q.  A.,  and  PkUlimdre.  D.,  for  theCrcn 

DidKofSmtex.  '"b™''****  *''■*  ^^  Duie  afSuttes  bsd  ContrsT«wd  fa  nli 
prescribed  by  the  Trinity  Honw,  and  wm  in  the  wmg. 

Anoinuirr.  Addamt,  D.,  and  C«rt«*,  D.,  ft*  the  i>n(e  ^Swrnt.  ): 

i«  clear  llkat  this  veatel,  being  a  GravMend  ptc^ct,  iniM  bm 
been  cognieuit  of  the  fact  that  tb«  force  cpf  the  tide  nsN. 
of  the  mid-channel,  and  it  beii^  an  object  with  her  to  pn- 
fimn  her  voyage  u  qnk^ly  as  posMblc,  it  nnM  be  prenad 
Fact!  shew  that  she  Was  N.  of  the  tnid'channel.  It  (s  eqnidlj  dcvtW 
"  the  Lightning  mast  have  been  8.  of  ttienid-dvattnel.  IbiM 
of  tbllowing  the  dd  rule,  the  latter  Tnsel  dctermimd  uk 

"P"" iher""*  "P*""  **"* ''^"''  "*'**  "*'' ported  her  helm  without  any  rwB- 

coursM.  sity:  if  one  vessel  was  to  the  N.  of  the  channel,  vii  itr 

other  to  the  S.,  there  couM  have  been  no  riak  of  cdliaeiL 

SuHtmro  ar.  Dx.LtiBHiNGTOii  (addressing  the  suneTritiityUBitatW 
It  is  expedient  that  I  address  to  you  a  very  few  obatmM 
respecting  the  rule  which  has  been  the  subject  of  to  nri 

Dip  new  rule,  discussion.  With  regard  to  the  rule  itself,  it  emanata  ftn 
the  authority  of  the  Trinity  Houw,  and  although  it  mrM 
constitute  law  per  k,  yet  it  effects  this  purpoae — (hat  if  v 
tteam- vessel,  after  this  rule  had  been  so  promulgated  «  * 
be  generally  known  amongst  vessels  of  that  desmpba 
should  think  fit  not  to  comply  with  it,  dutCoDrtwooldUi 
its  crew  guilty  of  unseamanlike  condttct,  and  tbrcnr  opff' 
all  the  consequences  of  not  following  the  rale.  It  ii  ft  >b 
Ending  upon  h  should  be  distinctly  understood,  that  atrrfi   will  btt'' 

steun-reweli.  binding  effect  of  any  snch  rule  promulgated  by  the  (aw* 
thority.  The  rule  appears  to  be  drawn  with  very  gW 
precision,  and  is  capable  of  being  distinctly  understood  ^ 
out  any  difficulty.  It  sUtes  (hat,  "  When  steam-veMds,  >< 
different  courses,  must  unavoidably  and  necnaarily  ctW 
near,  that,  by  ronHnalng  their  ivspective  ceunes,  A«^ 
would  be  a  risk  of  collision,  each  vessel  shall  put  herhita 
to  port,  so  as  to  always  pass  on  the  larboard  mde  of  <ai 
itBtraemeMi-other."  I  apprehend  the  true  meaning  of  the  rnle  to  twite 

'""*  that  wherever  two  steam-vessris  are  approaching  each  (*■ 

and  there  is  a  reasonable  chance  of  a  coUision~-not  thit  r^ 
Itsion  would  be  unavoidable,  but  where  there  is  «  rtMxi^ 
chance  of  collision — then  it  is  right  that  the  role  should  bt 
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put  intQ  foK««    On  the  Qlber  hand,  if  diereu  np  re«aoiiiibk      Vpf.  i. 
chance  of  collision — if  the  two  veaipels.  bo  so  wido  api^rt  in  p^jr"fo 
their  cournatb^t  tb^re  iano  reasonable  chiince  of  their  coming 
togetherj-^it  would  be  an  absurd  e](plaii$tJon  o(  the^  rule  to 
say  that  they  ^r^  to  €rof9  thw  eourse  without  an j  motive  for 
BO  doing, 

EnterUiping  that  opinioD  oS  the  rulci  lei  us  look  at  tbe  The  defenee. 
circunifltaiieeB  of  the  present  <MBe^  fod  see  upon  what  tk^  de** 
fence  is  bot;|o«ied«^  It  ia  bqttopied  on  two  groQuds :  first,  ob 
alleged  oaatom;  and,  aecondlj>  that  the  circumntanoes  of 
tbe  caae  were  sudi  that  the  rule  does  not  app^ ;  or>  in  other 
words,  the  vessels  were  steering  a  course  so  wide  apart,  that 
there  was  no  occasion,  end  it  waa  not  fltj  to  reaort  to  the 
rule*  With  respect  to  the  custoost  it  is  aUeged  to  be  ea  f^U  Tbe  custom, 
lows*  Where  e  steam-vessel  is  going  down  the  Thames, 
with  the  tide  ebb*  the  tide  seta  so  much  more  strongly  to  the 
Qovthern  ahqre,  in  that  particoW  reach,  that  she  is  accna- 
tomed  to  take  that  side  of  the  river^  and  keep  as  close  to  the 
northern  shore  as  she  can.  Oq  the  other  han4»  it  ia  aaid 
that  a  vessel  coming  up  the  river,  in  similar  circumstances, 
would  keep  to  the  south.  This  is  said  to  be  a  custom ;  mere  conre- 
but,  in  point  of  fact,  it  is  neither  more  nor  less  than  com-  ^®°^* 
mon  sense,  that  when  no  obstacle  intervenes,  the  vessels 
wishing  to  avail  themaelves  of  the  tide  go  where  it  is 
strongest,  and  others  go  where  it  is  weakest  But  supposing 
these  two  vesaels  to  have  been  coming  *^  end  on»"  I  dis- 
tinctly lay  it  down  as  my  (^inlon»  withont  reference  to 
Bautical  knowledge,  tbi«t»  under  these  cireiunatancea»  the 
rule  ou^A  to  be  observed,  and  no  snch  custflm  is  in  force; 
that  if  these  two  vesaels  were  owning  '<  end  on^"  and  there  was 
a  risk  of  oolUsion^  then»  noiwiUiatanding  it  is  nsore  conve- 
nient for  a  vessd  going  down  the  river  to  go  to  the  north,  and 
a  vessel  coming  up  to  go  to  the  aouth,  still  that  eoovenienoe  which  most 
must  give  way  to  the  rule.  Were  it  otherwise,  this  would  jjj*  ^^  ^  *** 
be  the  Beeessary  oonaequ^ioes  those  on  hoard  steamers 
would  always  be  eonaidering,  in  their  own  mind>  whether 
there  were  not  circamstancea  which  enabled  them  to  avoid 
the  rule ;  there  would  be  no  certainty,  vad,  far  the  sake  ^ 
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Nov.  4.       II  little  more  cotiTcnience  w  expedition,  tbe  rule  voulii  Ik 

liiju  fS»st      ^*^  wide,  mnd  be  no  rule  at  all. 

With  respect  to  the  last  part  of  tbe  case,  I  must  rd;  ipt 
your  judgment,  vit.  whether  the  two  vessela,  when  thn 
came  within  sight  of  eacli  other,  were  udling,  tbe  one  k  b 
to  the  south)  and  the  other  to  the  north,  that  it  was  ■  nune 
of  absurditjr  on  the  part  uf  those  on  board  the  Ligitmi  u 
port  the  helm  and  cross  the  mid  channel  for  the  sake,  u  s 
were,  of  courting  a  collision.  If  you  think  tbu  tbenn 
any  reasonable  probaUlity  of  collision,  tben  the  rule  oojl: 
ti>  be  enforced,  and  the  Lightning  did  right  and  the  Dilaf 
Sastex  wrong. 

OnmoH.  Thr  Trinity  Mastirv. — The  Lighining  was  in  tbem^ 

[lie  9f  tbe  river,  being  obliged  to  give  way  to  the  collim 
and  we  think  that,  by  pursuing  her  course,  ctdlition  migh 
have  been  apprehended.  The  Lightning  adopted  the  tout 
which  it  is  wished  may  become  law,  and  the  Diiix  f 
Sussex  was,  therefore,  wrong. 
Dunsge  pro-      qr,  Lcbhinoton'. — I  pronounce  for  the  d 


9vevogati>tt  Court  of  Caitter&urp, 

NovsuBBR  6. 

An  attesieil  In  THE  OooDS  or  Mart  HARRiaoN,  SpiNersa,  ric 
K'lhT'^"  — '"^fo**™-  — The  deceased  died  28th  September,  1B40,  0> 
sence  of  tJit;  tlie  SSnd  or  2Srd,  the  came  into  a  room  where  two  perm 
witnessei,  nor  „,g^g  ,j  work,  and  obtained  their  signatures  to  a  psp 
•cknowlolg^d.  »  hich  she  had  in  her  hand,  not  stating  it  to  be  her  will,  f 
and  not  itaceil  jihew ing  or  acknowledging  her  signature.  The  same  day ,^ 
(the  lii^aiure  brought  another  paper  into  the  room,  telling  one  of  tbe  pa- 
being  seen  by  ,ons  (M.  P.),  who  had  signed  the  former,  that  she  W 
fe"uged '  p^-  written  her  name  so  badly,  that  she  required  her  signitsn 
t«w-  again.  ^She  then  carried  the  paper.to  two  other  persau.'"' 

desired  them  to  put  their  names  to  it,  without  saying  wlK 
tlic  paper  was,  or  shewing  or  acknowledging  her  ngndmt 
or  stating  that  it  had  been  signed  by  her.    Hie  p^ier  wst« 
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folded  up  that  the  witnesses  could  see  only  the  bottom  of  it>       Not.  6. 
but  one  of  them  (M.  P.)  deposed  that  she  observed  the  de-  „   "•      ju- 
ceased's  signature  written.     The  paper  was  found,  after  her 
death,  in  the  deceased's  bed-room. 

Jenneff  D.,  in  support  of  the  motion  for  probate  of  the 
latter  paper. 

Sib  H.  Jbnnsb.-— >It  is  dear  that  the  paper  was  not  Judomkmt. 
signed  in  the  presence  of  the  witnesses ;  the  question  is, 
whether  the  signature  was  acknowledged  in  their  presence : 
I  think  not.    Suppose  M.  P.  saw  the  name,  the  other  wit- 
nesses depose  that  they  did  not  see  it ;  would  this  be  a  suffi- 
cient acknowledgment  of  the  signature  in  the  presence  of 
two  witnesses,  present  at  the  same  time  ?    I  think  not.    I      Not  signed, 
think  this  paper  was  not  signed,  and  that  the  signature  was  SLJ'^^*"d*iii 
not  acknowledged,  in  the  presence  of  witnesses.    The  Court  presence  of  wit- 
cannot  on  motion  decree  probate  of  this  paper.  nesses. 

Motion  rejected.  Rejected. 


Ik  thb  Goods  of  George  Lissant  Oldino,   dec. —  A  paper  signed 

— Motion.  — The  deceased,  in  this  case,  prepared  his  will,  '^^  ^.  •**«■*?- 

,  tion,  though  in 

and,  on  the  18th  September,  1841,  in  the  presence  of  two  the  presence  of 

'witnesses,  took  it  up,  and  requested  them  to  attest  it,  tellinc  ^f  witnesses, 

,        1     1  t  .        ,    .  ,  m.  r  refused   pro- 

them  they  had  better  sign  their  names  then.    They  accord-  y^^^ 

ingly  subscribed  the  paper,  and  after  their  names,  the  de- 
ceasied  signed  his  own  name.  The  attestation-clause  purport- 
ed that  the  instrument  had  been  signed  and  delivered  in  the 
presence  of  the  subscribed  witnesses. 

Haggard,  D.,  moving  for  probate.    Perhaps  the  deceased  Aegumknt. 
thought  that,  as  the  signature  was  to  be  *'  at  the  foot  oc 
end,"  it  should  be  at  the  very  conclusion  of  the  will.    The     It  i«  signed 
body  of  the  will  was  complete  before  he  asked  the  witnesses  ^1^^^ 
to  attest  it,  and  they  attested  it  at  his  request.    QPbb  Cu-  Pck  Cue. 
BiAM.     Is  it  a  will  before  it  is  signed  ?     They  were  request- 
ed to  attest  his  ''  will."     It  looks  as  if  done  for  the  very 
purpose  of  raising  a  difficulty.]     This  is  not  likely  from  the 
character  of  the  deceased :  he  probably  thought  that  the 
*'  end "  meant  the  end  of  all  things.    There  can  be  no 

VOL.  I.  z 
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Kov.  la      to  be  dted  to  shew  cause  wby  the  rate  of  2#.  in  the  pmni 

ScauTvdm  *'  "■^*>  "1  ol^ed'ence  to  the  monition,  ihonid  not  be  («■ 

.  firmed.    The  rate  had  been  made  by  the  churchwaninn  uni 

decree  Bgiinit  the  minority  of  the  rate-payers,  in  compliance  with  t  at- 

ihe   purishion- ^gtion  from  a  high  quarter — Lord  Chief  Joatice  TindaL' 

cause  why  rate  t^"*  Cdbiam. — It  wai  not  decided.^     No,  but  it  wi»  nf 

shoulil  not  be  geated,  and  I  mention  it  oa  a  ground  why  the  parithicnn 

should  be  cited  to  shew  cruk  why  the  rate  should  dM  h 

Ail   L'hurcb- c<mfirmed.     Itightly  and  properly,  all  church-ratM  iboi: 

confirmed.        ***  confirmed;  this  is  stated  by  Archdeacon  Prideauif  ik 

others,  and  it  was  recommended  by  Sir  John  Nichdl  is  ^ 

monition  to  Stuimore  case,}  as  a  proper  mtide  of  proceeding,  to  Ob 

™  cause   'out  a  monition  againsttheparish  to  shew  cause  whytbtw 

cerding.  should  ROt  be  confirmed. 

JuusHKHT.  Dr.  Lubhington.— I  have  followed  hitherto  exsctl;  dt 

steps  of  Sir  Herb«t  Jenner  in  the  other   case,  and  I  n 

prepared  to  adopt  what  he  should  do;  but  I  find  tlut  ti« 

case  stands  stilL    Hat  Sir  Herbert  Jenner  been  mcnti  s 

confirm  the  rate?     [TAe  Proctor. — No;  the  churchvirdM 

in  that  case  would  be  compelled  to  incur  expenses  on  the 

own  responsibility,  and  they  have  declined   to  do  ao.]  " 

there  was  any  probability  that  the  other  case  would  be  It- 

lliadconwdded,  I  should  not  like  to  dedde  this.    [ 7'Ae  iVoctor.— Tbt 

doned."  Headcome  case  lias  been  struck   nut   of  the   book.    Tit 

churchwardens  could  not  be  prevailed  upon  to  go  m^ 

the  suit.     In  the  present  case,  the  churchwardens  ire  gtiif 

on  with  the  suit.^     The  difficulty  I  feel  is  this :  I  am  iW 

we  are  going  to  complicate  a  matter  which  is  exceeding 

No  prMedeat  difficult  per  le.     I  am  not  aware  that  there  ia  any  pfcndtf 

preaenl     jj,  ^^^n  times  which  sanctions  the  course  now  pufstiri 

course    iq  m>-  ' 

dem  limn.       I  apprehend  that,  whether  a  rate  be  confirmed  or  not,  «• 

might  sue  for  it  in  these  Courts.   But,  in  the  first  place,  so^ 

ir  nil  appear,  pose  a  decree  were  now  to  issue  and  be  returned,  lod  v 

"r'ti'".    iho£  appearance  were  given,  would  confirmation  of  the  rsle  p"- 

jcoiion'i  to  tbe  duce  the  effi^t  of  closing  all  objections  to  it  ?     In  tbe  no' 

rate    would  be 

'''"^'''  *  Jodpnent  in  the  Eichequcr  Cbamber,  8ch    Febra>i7,  1HI-* 

Amfer  v.  VtUg  <md  JdOk. 

t  Dir.  to  Ckurdiwariaa,  S  52. 

t  Opin. oncase.    ^liXtetKnightinid LiabjohMMV.GIofKt,3K^^ 


IML]  ARCHES  COURT.  173 

place,  can  I  confirm  the  rate,  under  the  circumstances  ?      ^or,  10. 
Now  I  am  ready  to  confirm  the  rate  in^anter,  and  will  it  Seaky/rdat, 
not  he  better  that  the  rate  should  be  confirmed^  and  that    Confinnation 
then  you  should  sue  for  it,  and  then  will  come  the  question  ^  ^^^  recom- 
(which  must  come  sooner  or  later),  whether  a  rate  made  by  fo^  ^  ^u  ^^ 
the  minority  is  good  or  not  ?     But  I  should  consider  the  tbe    qaestion, 
whole  question  hereafter,  for  I  entertain  considerable  doubt  ^  minority  be 
whether  at  this  time  I  could  conclude  the  whole  body  of  good, 
the  parishioners.    But  I  have  no  objection  to  confirm  the 
nte ;  I  consider  it  the  ordinary  course. 

(This  was  assented  to,  and  the  rate,  which  did  not  shew     Rate     con- 
npon  the  face  of  it  that  it  was  made  by  the  minority,  was  A"»^ 
formally  confirmed.) 


9lr(|^  eouvt  of  tfamnrfturs* 

NOVBMBBB  11. 

FiFK  o.  Bi«UNT* — AppeaL — Catwe«-^This  was  originally       Sobtnction 
an  appeal  from  the  Commissary  Court  of  Surrey,  in  a  suit  for  ^^*^,7"^® 
nbtraction  of  tithes,  by  the  Rev.  Henry  Blunt,  Rector  of  crops,    at  the 
Streatham,  against  Mr.  Henry  Fife,  tenant  and  occupier  of  ^"®  ^,  w'^^to 
a  fiurm  in  that  parish,  called  the  Bridge  House  farm,  in  the  the  ponon. 
years  1837  and  1838.    It  appeared  that  Mr.  Blunt  became 
the  Rector  in  1835 ;  that  a  person  named  Thomas  Dean  was 
then  lessee  and  occupier  of  the  farm ;  that  Mr.  Blunt  ob- 
tained no  tithes  for  1835  or  1836,  some  time  in  which  lat- 
ter year  Dean  became  insolvent,  and  Mr.  Fife  became  occu- 
pier of  the  farm,  cultivating  it,  and  paying  the  taxes  assessed 
upon  it;  but  it  appeared  from  some  of  the  receipts  that  he 
mted  the  farm  up  to  1838  not  in  his  own  name,  but  in  that 
of  Dean;  that,  in  1839,  Mr.  Fife  became  actual  lessee  of 
the  farm,|  and  upon  application  to  him   for  payment  of 
the  tithes  of  the  two  preceding  years,  he  alleged  that  Mr. 
Blunt  had*  no  claim  upon  him  for  them,  because  he  was  not 
lessee  of  the  fiurm  in  1837  and  1838,  though  he  had  pur- 
chased for  five  years  the  crops  growing  or  to  grow  on  the 
land,  and  in  1837  he  went  to  reside  at  the  house.     The 
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Allegation  Mtting  up  this  defence  wu  r^ected  in  the  Cw- 

niuary  Court,  whereupon  the  dcfeadmat  appesled  to  d> 

Court,  whieb  rejected  tbe  cppeali  and  eSrmed  the  ttOan 

with  cost*,  retainiDg  the  caiue.*     The  costa  beiug  nnptii 

a  writ  de  ctrntumaee  eapitnJo  iMued  agMn«t  the  defendrt 

who,  in  July,  1811,  wai  imprieoned  till  the  eoata  wot  pad 

It  wu  proved  that,  in  1BS7  and  1838,  the  defendant  crof^ 

in  each  year  ninety  acr«>  of  arable  land,  the  titbea  ef  wbiii 

were  valued  at  £fiO,  £4ft,  or  £M ;  and  tbirtj  acre*  of  id» 

dow  or  gram  land,  the  tithet  of  which  were  eetiniatfdi 

£2B,  £S0,  or  £16;  that  he  aevered  and  carried  uway  bvin 

and  out*,  without  letting  out   the  tithes,    which  tttAM 

him  liable,  under  the  ttatute.f  to  double  the  amount  otik 

tithes. 

Akoumikt.  i^tUottu.D., for  the  respondent  lie  defendant  (appdkm. 

DefendBnCu  being  in  fact  the  tenant  and  occu[Her  of  the  farm,  and,  bj  le 

crapriiaL'for  """  "dmission.  the  holder  of  the  «rops,  is  llaU*  for  the  tub 

the  iiibe.  Ilia  ground  of  opposition  is  founded  on  an  entire  mitipfn- 

liension.     Mr.  Blunt  leaves  the  case  in  the   hands  oT  ibi 

Court,  and  will  be  content  with  the  minimum  single  niv 

of  the  tithe. 

Defence,—       The  DefmdaiU  (who  appeared  in  peTwn)  said  be  did  m 

Xyl^t-X-^-  '"^"^Py  ^^  *""""  *'"  ^®^*  •"  '*"'y  OMmgiid  it  fcf  * 

nagefl,  the  rami.  Green.     [PuR  Cdhiam.— Did  you  net  sever  the  crops?]  I 

did  not    fPsa  Cub. — It  appears  in  the  OTtdence  tbst  j» 

did.]     All  the  demand  made  of  me  by  Ur.  Blunt  wsi  I* 

£4fi,  at  It.  an  acre,  paid  by  the  other  occupiere  in  thr  p- 

riah.     [TAe  Ptoelor.—l  am  content  to  take  jMS.] 

JuDauim.  SiH  H.  Jbnner. — The  evidence  before  the  Court  ooosn 

i)f  the  personal  answers  of  the  party  to  the  Libel,  aiid  tk 

(le]>oBitions   of    four   witnesses   who   have  -been    eximsHi 

A  nswfrs    of  thereon.    The  answers  of  Mr.  Fife  were  not  aatia&ctory,  n^ 

llb^f^i'iHii^  ^^'^  Court  directed  him  to  give  ftutber  and  fuller  answoi 

fuctory,       Btid  but  this  he  hasnot  done,  and  the  Court,  therefore,  hai  i^ 

iTcU'riven'""^"  the  benefit  of  these  fuller  answers  of  the  par^.     The  vi- 

Proof  of  DC-  nesses  examined  in  support  of  the  Libel  prove  that  Sir.  FA 

cation   from  ^^upied  and  was  asseMed  fbr  the  land  in  questiesi,  120  acM 

Iram  18S0  to  the  present  time  i  that  he  claimed   aum^* 

'  Stit  7  MoKlllfy  Law  Mag.,  131.    ■  t9&3Edw.C,cll 
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from  the  tax  upon  a  dog  he  kept  to  look  after  »heep  j  and      Nctr.  11. 
that  he  ooiii]dained  to  the  collector  of  the  parochial  rates  j^A^^~^bmi 
that  he  was  aaseaasd  for  more  land  than  he  occupied*  thereby 
admitting  he  waa  ati  occupier*    The  notion  of  Mr.  Fife  that  and  admission 
be  is  not  liable  for  the  tithe  because  he  only  cultivated  the  ^^^^^^^i 
farm,  and  took  the  crops,  and  was  ndt  the  actual  lessee,  is  who  has  aiis- 
a  misapprehension  of  the  law.  tbS'^T^ 

Under  these  circumstances,  t  am  of  opinion  that  the  farm 
(to  the  extent  of  ninety  acres  of  arable  land,  and  twenty- 
eight  acres  of  meadow  land)  was  oceupied  by  Mr.  Fife.    Mr. 
Blunt  has  liberally  Consented  to  accept  £40  for  the  former 
sad  £15  for  the  grass,  tnaking  £56  a  year,  and  accordingly 
I  pronounce  for  that  value  of  tithes  due  to  Mr.  Blunt  atid     Tithes   pro- 
subtracted  by  Mr.  Fife,  namely,  £110 ;  and  I  am  bound  to  nounced  for, 
condemn  Mr,  Fife  in  the  costs  in  both  Courts  occasioned  by  with  costs, 
lus  resistance  to  this  deroand--^his  moderate  demand-— on 
behalf  of  the  Rector. 


On  the  fourth  session  of  the  Term,  the  Proctor  for  Mr.     Further  pio- 
Blunt  porrected  his  bill  of  costs,  taxed  at  £58. 5^ .  4td.    Mr.  ^®^^^-, 
Fife  appeared,  andy  alleging  that  he  had  in  due  time  and 
pkce  appealed,  retired.    The  Court  directed  that  he  should  Appeal, 
prosecute  his  appeal  by  the  first  day  of  the  next  Term : 
die  party  refused  to  come  into  Court,  when  called  by  the 
officer  of  the  Court,  to  hear  the  assignation. 

Addams,  D.,  on  behalf  of  Mr.  Blunt,  observing  that  it     Dec.  11. 

was  not  probable  that  the  appeal  would  be  prosecuted,  ap-     ^.^^'i  '^  * 

,.   ,  «.  .  .  r  ,  ^    ^  monmontoen- 

plied  tor  a  momtion  to  enforce  the  payment  of  the  oosts^  force  costs,nou 

under  S2  Hen.  8,  c.  7,  by  which  the  Court  was  empowered  withstanding 

-  -  i  ..',•*  1  appeal,    under 

to  enforce  the  payment  of  costs,  notwithstanding  the  appeal.  32  H.  8,  c.  7. 

The  party  did  not  appear  by  Proctor  or  in  person. 

SiA  H.  JsiixBB«-«I  agree  in  opinion  with  the  Counsel  Jodoicsiit. 
that,  lookinii  at  the  circumstances  of  the  case,  the  appeal  ia     Appeal    for 
merely  fbr  the  purpose  of  delay,  and,  under  the  authority  »k«  of  delay, 
of  the  Stat.  32  Hen.  8,  c.  7,  the  Court  would  feel  inclined 
to  grant  the  prayer  of  Mr.  Blunt,  but  that  this  is  not  a  prtr-     Not  a  pro- 
ceeding under  that  statute,  but  under  the  2  &  8  Ed.  6,  needing   under 

■  a       i_.  t      .  1     ,,     ,         1        /...!_  J       .    32H.8,butuii. 

c«  J9|  wmch  gives  double  the  value  of  the  tithes  and  costs,  derS&d£d.6. 

to  be  recovered  in  the  usual  course  of  ecclesiastical  law* 
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Not.  11.      lAddanu. — The  2  &  8  Ed.  6,  c.  18,  has  a  special  reference 

FVe  y.BUaiL  ^  ^^  ^^"*  ^'  ^*  "^'l  ^"^  ^^  proceeding  is  under  the  fff- 
mer  statute,  for  the  double  value  of  the  tithes,  with  costs,  lut 
to  recover  the  single  value.  Therefore^  I  do  not  think  lars 
authorized  to  grant  a  monition  under  the  82  Hen.  8|  and  as 

Motion    re-  under  the  necessity  of  rejecting  the  motiafu* 

jectsu. 

*  The  following  note  (pene9  EdUortm)  of  a  Judgment  by  the  late  Sir 
John  NichoN,  in  the  Arches  Court,  8th  Julj,  1834  (hitberto  mh 
ported),  may  be  introduced  here. 

MsLBUMH  V.  Facet. — This  was  originally  a  suit  fix*  aobcrMtioB  d 
tithes  in  the  Consistorial  Court  of  Eseter  (where  the  citatioo  vm  » 
turned  in  October,  1832),  from  whence  it  was  appealed  to  the  Anfae 
Court  The  Libel  claimed  a  sum  of  money  due  for  tithes  for  theiroB 
18S0,  1831,  and  1832.  The  Allegation  of  the  defendant  pletM  u* 
there  had  been  a  composition  of  £12.  1«.  6dL  aeveral  yean  belbrr;  lit 
no  notice  had  been  given  to  put  an  end  to  it ;  that  the  compositioo  U 
been  paid  down  to  Lady-day,  1830;  that  an  agreement  for  a  sevns 
position  of  2t.  6dL  in  the  pound  was  made,  4ch  Jaauaiy,  1831,  oo  i«r 
valuation ;  and  that  the  defendant  was  ready  to  proceed  to  the  aff 
valuation,  but  that  nothing  was  done  on  the  other  side.  Hie  csk  am 
on  for  hesring  21st  February,  1838,  when  the  Judge  in  the  Cout  < 
Exeter  dismiiaed  the  defendant,  and  condemned  the  plaintifriatlieeoc 
Notwithstanding  the  sppeal,  the  costs  were  taxed,  and  steps  tiks  t» 
enibrce  the  payment  of  the  taxed  eosts,  sfter  the  service  of  thea^ 
bition. 

SiA  JoHW  NicBOLL.— Several  questions  seem  to  have  ariun  id  iks 
case,  and  points  which  cannot  be  determined  without  some  difini? 
I  am  aware  that  the  Judge  in  the  Court  below  is  a  person  of  eoowk"' 
ble  talent  and  caution,  and  therefore,  if  I  find  it  neccsasfy  to  &b 
tnm  him,  it  will  be  with  great  deference  to  hia  opinion :  but  itS  t^ 
Court  ia  bound,  on  an  appeal,  to  be  gnlded  by  its  own  jodgBMsC  a  ^ 
matter. 

Upon  the  foce  of  the  proceedinga,  there  is  one  foct  very  dctf.  ^ 
tithei  have  been  due  and  not  paid;  whether  they  be  due  in  kini^ 
whether  their  value  ia  to  be  ascertained  by  agreement  betweeo  the  ^ 
ties,  atill,  whatever  is  due  has  not  been  pdd.  None  is  undentood  ts  \f 
due  for  1880;  there  is  no  proof  of  any  having  been  paid;  aUM 
it  is  alleged  on  one  side,  it  is  denied  on  the  other.  Bvt  tithesUe  ^ 
lers  of  considerable  amount  ilhMe  in  1880,  sgain  in  1881,  aod  agia> 
1832.  Now  the  tithes  so  due  have  been  taken  by  the  defendtft;  ^ 
has  retained  the  ten  parts;  nine  only  belonging  to  him  (the  oCbff  P'^ 
belonging  to  the  incumbent),  which  he  has  not  in  any  manner  aecetf* 
for,  either  by  rendering  the  tithe,  or  by  paying  any  sum  of  bmnt" 
the  valae  of  the  tithe.    If  he  sets  up  a  defonee  for  tbis»^a  pisc«*( 
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i|i0|)  00urt  of  Sllimiraltfi« 

November  12. 

The  "  Elizabeth  and  Jane." — Motion. — In  Jane,  Pomcmioii.— 
1841,  on  a  motion  in  behalf  of  Jane  King,  widow,  andGea  notiurigdiction 
Bourne,  executors  of  the  late  John  King,  who,  whilst  alive,  to  alter  posses- 
was  owner  of  thirty-two  sixty-fourths  of  the  vessel,  the  'jj^l^^^ncwf 
Court,  on  affidavit,  decreed  the  usual  warrant  to  arrest  the  at  the  suit  of 
vessel  till  bail  should  be  given  to  answer  for  her  safe  return  Qf^^J^nterS'^ 
to  the  port  of  Southampton.    The  warrant  was  returned, 

i^Dst  good  ooMdence,— against  the  payment  of  what  be  legally  owee^ 
in  some  shape  or  other, — such  a  defence  must  be  clearly  made  out. 
Now,  two  defences  are  relied  on ;— one,  that  there  was  an  agreement 
existing  ptevious  to  1830 ;  secondly,  that  there  was  a  new  parol  agree- 
ment on  the  4lh.  January,  1831.  Of  common  right,  there  can  be  no 
doubt  that  tithes  in  kind  are  to  be  set  out ;  and,  nnleas  there  is  some 
agreement  between  the  parties,  to  ascertam  and-  accept  a  payment  in 
lieu,  tithes  in  kind  are  what  are  due.  Now,  here  is  a  composition,  in 
the  first  place,  set  up>  and  no  notice  on  either  side  to  determine  it: 
and  it  appears  to  me  that  the  Court  must,  in  some  degree,  consider 
whether  a  composition  was  eiisting  at  the  time  of  the  commencement 
of  this  suit,  or  at  the  time  of  the  alleged  new  agreement,  in  January, 
1831.  Was  that  parol  agreement,  of  January,  1831,  binding  on  the 
parties  ?  If  not,  has  not  the  proprietor  of  the  tithe,  the  parson,  who 
is  the  owner  of  the  tenth  part,  a  right  to  sue  for  the  iralue  of  the  tithe, 
and  to  call  upon  the  other  party  to  account  for  that  value  y  and,  if  there 
has  been  any  understanding  as  to  what  is  to  be  considered  as  the  falue, 
is  not  this  Court  entitled,  in  justice  and  equity,  to  pronounce  for  the 
amount  of  tithe,  in  substance  and  form,  to  be  considered  with  some  de- 
gree of  caution  in  drawing  up  the  sentence? 

Now,  in  dealing  with  the  justice  of  the  ease^  as  to  the  first  point, 
whether  there  was  any  existing  composition  between  the  minister  and 
Mr.  Facey,  I  cannot  help  thinking  that  there  is  strong  presumptive 
evidence  to  entitle  the  Court  to  conclude  that  there  was  an  understand- 
ing between^  the- parties  as  to  what  should  be  paid  by  tbe.defendant  in 
lieu  of  tithe  in  kind :  for,  ia  the  first  place,  the  rector  appears  to  have 
agreed  to  a  composition  with  all  the  parish, — ^if  a  composition  it  can  be 
called,  which  was  an  agreement  as  to  the-  value  of  the  tithes ;  and  as  to 
the  laqda  of  Muckerly,  there  appears  to  have  been  a  composition  in  lieu 
of  tithe  paid  by  the  father  x>f  Mr.  Facey,  and  from  the  tenant  of  Mr. 
Facey,— if  the  minister  knew  who  the  tenant  was  in  1888  and.  1829; 
but  it  is.  with  Mr.  Facey  junior  that  the  minister  settle*  the  acooimt; 
VOL.  I.  2  a  end 
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Not.  12.      dulj  execated ;  the  four  defitalts  were  gfsnted,  and  t  moii- 

E&zabeihaid  ^'^"*  ^**  prayed  against  Mr. Tier,  the  owner  of  the  ode 

Jane..       thirty-two  sixty-fourths*  to  appear  and  ahew  csme  yikj 

possession  of  the  ship  should  not  be  decreed  to  Jsne  Kai 

and  hare  is  •  papw  deliTsred  by  him,  in  Navemhar*  ]889^chH|n|ka 

with  the  Boms  due,— £10  due  Ledj-day,  1829> — and  daimisithi 
amoniit  of  tithee  to  Ledy-dey,  1830L  Under  theee  drcimistiBceB,  a^ 
there  being  no  notice  gifen  that,  in  future,  the  tithes  abiMild  be  set  A 
in  kind,  and  that  no  money  payment,  or  egreement,  would  be  wetefii 
in  lieu  of  tithee,  I  a|>prehead  that  there  wae  an  rniderstaadiag  brtan 
thepHTties,  and  coaseqoaatly  that  tbavalna  of  tha  tithe,  tttbentot 
£18.  1«.  6tLt  ought  to  have  been  paid,  and  wae  due  np  to  thaiBi 
aaleas  it  can  be  ihewa  that  there  was  a  diffenat  ▼afantiaa  ^mi  i 
between  the  partiea.  And  I  am,  tberefoit,  diepoeed  to  hold  tlit  tli 
learned  Jvdge  in  the  Court  below  did  wrong  in  diimieaingflie 
altogether,  and  hi  ooodenmiug  the  plafaitiff  hi  thd  ooeta.  Hie  i 
has  not  dona  what  was  sgrsed  apoa  between  hiaaadf  and  thefUai: 
and  the  Court  la  at  libeity,  where  the  suit  is  hroagkt  te  *•  d*B 
tluNaselre%  and  where  there  is  aa  agrsamaat  batwa—  the  pstiae 
the  tee  of  the  aridenee  in  the  Coart  behiw»  to  take  the  amaaatasii 
as  the  value  of  the  tithei,  and  to  pionounoe  aeeoidingly.  11ieidBR,i 
the  lint  plaoe,  I  pronounce  for  the  appeal,  tnd  rererae  iIm  vatm 
appealed  irom  i  I  pronounce  that  tithes  are  due  to  the  ineuabMt  h 
the  years  llbellnt,  and  refer  il  to  the  Registtar  to  aaiiatain  tbeate 
of  the  tithee,  not  aeeordlag  to  the  ^aaatlly  and  vahte^  aa  aet  don* 
theiehedulp,  but  aeoording  to  the  implied  agraemaat  between  tkfa 
ties  darhig  this  period  of  time* 

£s  regard  to  what  passed  at  dm  meetfaig  of  tiie  4lh  JanoacTf  1^* 
I  ooacur  in  opinidn  with  the  learned  Judge  la  the  Oooit  bakmr;  foAi 
very  drcumstanca  of  bis  aacSpting  the  costs  on  the  saeaud  Mtiditf 
the  AUegatioD,  shews  that  he  did  not  think  that  attide  pioved,  «  * 
what  occurred  at  that  meeting  superseded  the  prior  agreaascaCb  ^^F 
aa  eod  to  the  former  compoeltUm :  and  as  a  new  agseaneaC  it  ca^ 
banlid  only  Ibr  one  year;  hat  I  doubt  whether  it  ooold  be  vaUStfd 
A  parol  egieemeat  for  tithee  is  aot  valid  under  the  flCaSote  af  teih; 
fos,  WMler  that  statute,  no  such  agreement  aa  to  hereditaamatt^'-ai 
tithes  an  hersditameatB,— has  any  validity.  Atallaven«B,aaMfeH 
agreement  can  have  caistenea  only  fora  yeaiv  and  thenlbfn  enkf  bids 
years  and  aupposing  it  to  be  good  for  one  year,  end  Aas  the  li^  f^ 
eoidiag  to  that  agreement^  was  due  for  the  ptasioaa  anpa»  thm  «« 
cropa  sahseqoently arising,  and  so  semethteg  muit  be  tee  aalhki* 
kind.  Bat  It  would  be  iajurious  to  the  parties  to  take  anobavirs' 
the  ease,  and  would  carry  them  into  Ikrther  litlgetisaL  So,  incm» 
rcnce  with  the  opinion  of  the  Judge  hi  the  Court  bisiow,  I  sWI  bH 

ds 
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and  the  otheit  executor,  ujsder  the  feUpwiag  drcumstaQoeB:     Nor.  18i 
Mr.  Tier,  bang  in  pofMetdon  of  the  vesaelt  wbieh  lay  within  £v^^  ^ 
light  of  hi*  Qvm  hpate*  had  caused  her  to  be  di^mantledt        Jam. 
and  ahe  waa  lying  high  and  dry  on  tilie  benehj  in  a  oonditioo 
to  become  every  day  deteriorated,  and  would  neither  eni^ 
ploy  her  nor  adopt  eny  nieaaurea  for  the  mutual  benefit  of 
the  owners  of  the  veaaeL 

Bay/ordp  D«f  i^  suinport  of  the  motion.    We  now  aak  for     Nov.  4. 
poMMrion  of  tba  venel.  in  order  to  pn»erv«  the  proper^,  A>oi>»». 
There  are  authoritiea  in  favour  of  the  position,  that  parties 
with  a  moi«ty  of  interest  in  a  ship  have  the  same  remedy  fis 
a  majority  of  interest.     Ooddpbin,*     MoUoy.f    In  the  Authorities. 
EgyptimmeiX  Lord  Stowell,  although  he  refused  possessicm, 
granted  a  monition  to  shew  oause  why  possession  should  not 
be  given :  the  monition  was  not  extrjseted,  end  the  case 
dropped. 

Db.  LpaiiiKOTeir.-**!  have  eonaidered  with  some  pains     No?.  12. 
whether  I  am  competent  to  afford  the  remedy  prayed.    In  ^°^^"^' 
the  first  pl^ce,  it  appears  to  me  that,  if  I  had  power  to  decree 
that  poaaeaaion  of  the  vessel  should  be  given  up  to  the 
widow  and  the  other  executor,  who  are  owners  of  e  moiety^ 
upon  the  gtound  that  the  vessel  is  not  to  be  employed,  and 
is  in  a  tMte  of  deterioration,  a  similar  applieatioB  might  be 
made  with  respect  to  the  owners  ofdess  than  a  moieiyi 
foecaoae  the  very  aame  reason  would  apply»  with  equal  forces     Reason  will 
to  the  owners  of  a  very  small  interest  as  to  the  possessors  ^^^^^^^^^ 

that  the  agreement  of  the  4th  Janusry,  1831,  is  not  snbstutiated  in 
point  of  fiMt  and  in  point  of  law. 

The  sentenee  I  propose  to  gife,  theiefore*  is  that  which  I  have 
already  roenfioned ;  and  with  respect  to  eosts,  Ian  very  vauoh  dicpoeed 
to  leave  both  parties  to  piqr  their  own  costi  in  the  Ckiurt  helow,  for 
both  the  parties  seem  to  have  lost  their  way  as  to  the  conne  of  proceed- 
ing.  Bat,  under  the  senteaoe  of  the  Court  below,  the  appellant  wss 
compelled  to  come  here,  and,  therefore,  he  te  enthled  to  the  costi  of 
^ipool,  wUfaont  liking  aay  aotise  ef  the  eosu  la  the  Co«tt  Mew. 
The  Ceufft  feooennees  for  ihe  appeal,  ssveises  the  senteaoe,  and  re- 
tains the  principal  cause,  lefeiring  it  tp  the  Begistmr  to  sarsrtsio  what 
ii  the  amount  of  the  value  of  the  tithes,  aoeordiagto  the  implied  sgree- 
ment  between  the  parties. 

•  Introd.  to  View  of  Adm.  Jurisdiction. 

tB.^cl,Sa  II  Rsgg-  A.  R.  84^  note. 
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Not.  18»  a  moiely .  Circumstances  similar  to  tliese  must  have  occomii 
EliJu^dhmd  ^^°  former  occasionst  but  it  does  not  appear  that  in  oy 
June.  previous  instance  has  the  process  of  tliis  Court  been  enfoted 
for  the  purpose  for  which  it  is  now  prayed;  and,  uiileil 
was  prepared  to  go  the  whole  length— -if  this  moniticDti 
shew  cause  were  to  issue^  and  no  sufficient  cause  were  to  be 
shewui  unless  I  was  prepared  to  follow  it  up  bj  an  ittic^ 
menty  it  would  be  erroneous  on  my  part  to  threaten,  vImr 
I  could  not  carry  the  threat  into  efiecL  Now,  having  loobi 
at  all  the  authorities  on  this  subject  which  have  fallen  vitks 

Jurisdiction  my  cogniasnce^  it  appears  to  me  that  thia  jurifldktkiD  i> 
denUd  to  this  j^.^  ^  ^^  ^^ .  ^^^  ^^  ^^y  ^^^  .^  ^^^  ^  ^ 

can  interfere  in  what  may  be  termed  a  cauae  of  possessiiSL 
is^  where  a  majority  of  interest  is  vested  in  the  pen» 
applying,  and  where  disputes  arise  amon^  part  owner&  I 
think  itappears  from  Lord  Tenterden's  book,*  thstintlxt 
cases  the  sole  remedy  must  be  found  in  Courts  eserasE: 
a  diifm'ent  jurisdiction. 

For  these  reasons,  I  am  under  the  necessity  of  de^em 
Olije<^on  ab  to  grant  the  monition  prayed ;  and  I  may  further  ob8erre.> 
inconveftunti  ^  additional  reason  agamst  so  dmng,  that  if  the  Court  v0 
to  attempt  to  exercise  this  power,  I  should  have  to  oonais 
the  particular  grounds  on  which  the  motion  is  founded,  d 
have  to  determine  whether  this  or  that  voyage  was  the  Dtf 
beneficial  for  the  owners,  or  whether  it  was  expedient  tons 
the  chance  of  a  more  advantageous  voyage.     I  am  ntiA^^ 

Motion    re-  cannot  grant  this  motion, 
fiised. 


Wages.  —      The  *'Duchb8s  of  Kbnt." — Summary  PetUkm^'^ 

foSd  *on  Sb  ^**  *  ^^^^  ^®'  subtraction  of  wages  by  Henry  Stokes,  ^ 
ground      that  mate  of  the  vessel,  who  was  shipped  for  a  voyage  &a 

^^    ®L«S5  London  to  Australasia,  the  East-Indies  and  back,  at  Uf 
go    emoesBicQ  ,.  < 

through  man-  month,  and  he  signed  the  usual  articles.     The  vessel  sai)^ 

ner-s    miacon-  j^   December,  18S9,  arrived  at  Port  PhilUp  on  the  18^ 
duct— A  chief  ^  ,^^^    '  '  _  _  ,    ,         u— 

mate,    though  June,  1840,  where  part  of  her  cargo  was  unladen;  tMK> 

bound  to  exer-  proceeded  to  Sydney,  discharged  the  rest  of  the  cargo  thfff: 
ciseYigilancem\  .,    ,        i-.     ,      .       .       ,      t^       ,    ,.  ,       ^^ 

preserring  the  then  sailed  to  .Moulmem,  in  the  East- Indies,  and  retail 

ponsible  for  all  ^^   "^ 
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to  London  on  the  3rd  August,  when  the  master  refused  to      N6w,  12, 
pay  Stokes  the  balance  of  his  wages,  amounting  to  £S2,     j)^I^^Qf 


ailing  that  a  part  of  the  cargo  had  been  embeasled  through        £014 
his  misconduct.    The  mariner,  in  his  Summary  Petition  embezzlements 
(the  only  plea  in  the  cause),  in  stating  his  services,  alleged  and  robberies. 
'*  that,  during  the  outward  voyage,  the  vessel  was  without  ^unJS*  ^n 
any  bulk-heads  or  locks  on  her  hatches,  and  in  consequence,  because  the  Iom 
her  crew  had  free  access  to  the  hold  where  the  cargo  was  J2Je^b©en1)\^ 
stowed  ;  that,  upon  discharging  part  of  the  eargo  at  Port  ing  to  hii  neg- 
PhiUip,  it  was  discovered  that  two  jcases,  containing  shoes,  ^^^ 
gin,  mm,,  flour,  and  other  articles,  had  been  purloined  by 
the  crew,  part  of  such  mm  being  found  in  the  carpenter's 
chest;  and  upon  its  being  apparent  that  the  master  waa 
endeavouring  to  bring  to  justice  the  parties  concerned  in 
such  plunder,  eight  of  the  crew,  including  the  second  mate 
and  carpenter,  there  absconded." 

Sir  J.  Dodsoth  Q*  A.,  for  the  mariner.    The  par^  is  en-  Aboumbnt. 
titled  to  his  whole  wages,  unless  he  is  proved  to  have  been  a 
party  to  the  plunder.    The  point  in  question  is,  whether 
this  man  is  responsible  for  a  loss  which  was  not  his  own  acL 
The  true  principle  of  the  law  is  stated  by  Lord  Tenterden  ;*     Party     not 
« If  the  cargo  be  embeailed  or  injured  by  the  fraud  or  neg-  Iij3;J^^"^'eiiOT- 
ligenoe  of  the  seamen,  so  that  the  merchant  has  a  right  to  slly  implicated 
claim  a  satisfaction  from  the  master  and  owners,  they  may,  ^  ^^  fraud; 
by  the  custom  of  merchants,  deduct  the  value  thereof  from 
the  wages  of  the  seamen  by  whose  misconduct  the  injury 
has  taken  place."    But  '<  an  innocent  person  is  not  liable  to 
contribute  a  portion  of  his  wages  to  make  good  the  loss 
occasioned  by  the  misconduct  of  others.*'    T/iampwn  v. 
CoUms^f    In  the  **  Prince  Frederick,"X  those  persons  only 
who  were  personally  implicated  in  the  offence  were  held 
responsible,  notwithstanding  there  was  a  clause  in  the  articles  notwithstamU 

to  the  contrary.  Sticl^""*  " 

AddamSt  D.,  for  the  owners.  From  the  statement  of  the 
man  himself  and  the  evidence  of  his  witnesses,  he  is  clearly 
responsible  for  the  property  subducted  from  the  ship  at 
Port  Phillip,  the  value  of  which  considerably  exceeds  the 

'*  Skipih,  p.4^  c.a  t  1  Bos. & PulL  N.  R.  317. 

:  2Hagg.  A.  R.39i. 
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KoT.  12»      balance  of  his  waget.    It  is  the  eqpedul  dntj  of  a  (^ 
mate  to  look  after  the  cargo,  and  he  ia  reaponaifale  fiver 


tf 

KmL       ^ow«    The  veaael  bad  haidbea»  though  not  bera;  bot  tk 

EfpedaldutT  ^'^S^  ^^  battened  down,  and  covered  with  taipaotiai.  Hit 

of  chief  nuttt  to  crew  were  unruly  and  insubordinate,  and  the  naaatcr  had  is 

looiuftereafgo.  ^^  ta^gtame  he  ought  to  have  had  from  the  diiefnstft 

JoMnsn.  Dr.  LuaHiVGiON.-— Wliatever  may  hare  bee&  the  CDadna 

of  the  mariner,  it  was  not  of  such  e  nature  that  the  aiHto 

deemed  it  necesaary  to  dismiss  him ;  he  centiiMied  od  bsai 

The  mariner  the  veasd,  and,  save  doling  a  few  days*  suapenaiQD,  n 

5jJ^  JiJriJ  aUowed  to  fiU  the  office  of  chief  mate;  be  muat,  thoefat 

whole  Yoyage.  be  considered  as  entitled  to  hie  wages,  unleaafiusta  arc  pn^a 

which,  according  to  the  known  prindplce  of  the  lavi  vai 

deprive  him  of  Us  daim. 

The  atatement  in  the  Bimunary  Petilaont  of  the  ivfSt< 
bulk-heads,  and  securities  to  prevent  the  aoeeaa  of  the  crv 
to  the  holdy  was  intrdditcedt  I  appi«hcnd,  with  a  virv^ 
forestalling  the  defence  which  would  probably  be  stt  ip  a 
the  part  of  the  owners ;  and  upon  this  Suaamary  Pedtia 
all  the  witneases,  except  ODCt  who  could  be  «samiaed,hiK 
bean  examined,  and  croaa-exaasined  alsob  I  will  not  i? 
that  this  course  of  proeeeding  may  not,  under  eertaiB  (** 
cumstancea,  be  juatified ;  but  I  mast  obaeive,  that  it  oAa 
impoaea  a  very  conaiderafaie  diiienky  on  the  Cooits  fsTia 
Inconvenience  atead  of  the  raattar  being  alleged  aubstaativel|r  as  a  defiss 
^^^  ^^to  the  claim  of  the  mariner,  it  is  inddentaUy  etated  istk 
fensive  plea,  course  of  the  mariner'a  caae,  and  accompanied  by  other  (S- 
cumstancea  which  are  intended  to  take  off  iSa  foraej  and  k 
.deprive  it,  in  fiust,  of  any  operation;  I  waay  add*  Ma 
that  varions  lateRogatoriea  have  been  addresaed  to  the  vii* 
neasea  (not  impropetly, but, on  the  oontrary,  with  greitp 
priety)  as  to  the  gaaeRal  candoet  of  this  mate  irilh  regari  * 
the  performance  of  his  duty— -with  regard  to  hia  iBaahardi» 
tion  to  die'asaster,  sod  his  indolgeBee  in  apiritaoua  liqam 
But,  not  being  alleged  in  any  pks-^^nd  they  doaot  ooaeie 
in  any  partof^die  Summary  Petition,  and  have  net  beai^ 
by  a  dinect  issne  in  the  cause  il  shouhl  doubt  very  ■«■> 
whether,  except  in  complicated  cases,  I  could  rely  ap** 
defence  set  up  by  the  owveia,  of  a  charge  of  drunkeoBtf 
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and  genenl  neglect  of  dttty»  unless  it  ivae  plesded.    But  I      Kot.  IS. 
do  not  think  that  this  case  will  turn  upon  an  issue  of  that    2)iidi«i«r 
dcscripticn ;  the  tme  issue  lies  in  a  very  narroir  compass.  KmL 

The  person  now  suing  was  bound  to  dischaige  all  the  du*-     Cue  of  the 
ties  which  belong  to  the  station  of  chief  mate ;  and  amongst  ^^|^^  of  ^chi^ 
those  dutieey  one  of  the  most  important  was^  that  he  should  mate, 
eterdse  great  vigilance  and  attention  for  the  preservation  of 
the  cargo  against  attempts  at  robbery  or  embeaalemenU    I 
wish  to  express  myself  as  correctly  as  I  can  on  this  point. 
I  lay,  that  was  his  business ;  but  I  cannot  go  the  length  of 
•aying,  when  it  is  contended  (though  I  do  not  mean  to 
My  it  18  in  the  present  case)  that  the  mate  is  responsible 
for  all  robberies  and  embesalements  on  board  a  vesselt  I     Not  respon- 
thmk  that  degree  of  responsibUity  attaches  to  him.    I  think  ^^^'^^- 
k  is  bound  to  ezerdse  due  care,  vigilance,  and  caution ;  and 
if,  notwithstanding!  embesilement  or  robbery  is  committed, 
without  his  knowledge,  or  parddpatioo,  or  reasonable  means 
of  preventing  it,  th«K  he  is  not  responsible  fbr  the  conse* 
qooices.    Were  it  otherwise,  a  chief  mate  would  be  fixed 
with  a  responsibility  which  scarcely  any  person  could  bear; 
he  would  be  required  to  exercise  vigilance  day  and  night  to 
such  an  extent  as  entirely  to  prevent  robbery*    I  conceive     Foifeitore  of 
thai  a  mate  may  Avrfeit  his  wages  in  one  of  two  ways^  ^Smd^^ 
eitiier  by' a  general  neglect  of  duty,  or  by  a  particular  neg-  Hero/ or  by  par- 
kct  of  duty,  which  would  lead,  or  which  might  lead«  to  ^^/^^^^ 
embenlement  or  robbery  by  the  crew. 

With  regard  to  the  general  neglect  of  duty,  it  is  certainly 
not  averred  that  the  whole  of  his  conduct  throughout  the 
time  he  was  on  board  the  vessel  was  of  that  character;  and 
vtos  there  could  be  brought  against  him  a  charge  of  so 
caoducting  himself  at  the  thne  this  embeaalement  took 
plsce^  there  cannot  be  any  fbrfciture  at  all.  I  do  not  think  Oensnd  nsg. 
that  oocarional  acts  of  intoxication,  or,  indeed,  any  other  of  ^^^^^^  ***^ 
die  charges  preferred  against  him,  establish  a  general  disro- 
gaid  of  duty,  and  therefore  I  come  to  the  remaining  part  of 
^  ease>-^whether  he  so  neglected  his  duty  that  he  allowed 
a  nibbety  to  take  place,  which  otherwise  would  have  been 
pie  tented. 

A  good  deal  of  diecusaton  has  occurred  as  to  the  state  of 


IM  ADMIRALTY  COUBT.  [M 


ICB.1 


KoT.  I?,      the  bulk-headfly  and  as  ta  the  means  which  were,  or  oogbt'f 

j}fggjigggf,f    hsLve  been,  adopted  for  the  preservation  of  the  cargo  agik 

Kmt,        ill  intentions  on  the  part  of  the  crew.    I  am  not  twaretk 

it  is  necessary  for  me  to  solve  that  question*    So  far  is  tk 

evidence  goes,  I  should  be  inclined  to  hold,  that  this  vest 

scarcely  had  the  ordinary  protection  against  embeuleod 

by  the  crew.    Therefore,  if  the  point  turned  entirdy  ops 

this  question,  I  should  hold  the  mate  to  be  exonenked&oi 

any  consequences   arising  from  this  embeialemenL  6c 

there  is  one  part  of  the  case  which  has  pressed  upoo  b 

Conduct    of  with  great  weight,  namely,  the  circumstance  of  the  oft 

Port  Pbiilfp.     during  the  time  of  the  unloading  of  the  cargo  at  Port  Piii 

lip,  having  gone  on  shore,  in  spite  of  the  orders  of  thenuats, 

and  having  been  absent  for  a  considerable  period.  I  caoo- 

tertain  little  doubt  that,  by  so  doing,  he  was  guilty  of  uf^* 

gence,  and  exposed  the  cargo  ta  a  risk  of  being  leaete^ 

plundered,  and  carried  away, — ^to  a  risk  whidb,  under  tsj 

many  circumstances,  would  render  him  liable.    But  1  am  o^ 

"    prepared  to  say  that  the  mere  circumstance  of  having  exp«t 

the  cargo  to  a  risk,  unless  it  could  be  shewn  that,  in  ox» 

quence  of  that  risk,  actual  embeialement  or  plunder  of  ^ 

cargo  took  place,  would  work  a  forfeiture  of  wages.  Is 

Mere  neglect,  not  aware  of  any  principle  of  law  which,  for  a  mere  d^ 

instiuSe  **^*not  ^  ^^^7  ^^  *  particular  instance,  unless  followed  up  bj  cfr 

IbUowed  by  in- sequences  injurious  to  the  owners,  would  deprive  then* 

a  forfeitare.  Then  the  question  narrows  itsielf  to  this  single  pdti' 

whether  there  is  sufficient  evidence  to  induce  me  to  lo^ 
that,  during  his  absence,  on  the  night  in  quesdoD,  at  Ps*- 
Phillip,  the  plunder,  which  seems  to  have  taken  place,  acts- 
ally  did  occur.  Now,  I  am  of  opinion  that  the  owners,  ^ 
claim  a  forfeiture  of  wages,  are  bound  to  establish  thisp^ 
of  the  case.  I  do  not  say  that  it  is  necessary  to  do  8oio<^ 
cases  by  positive  and  direct  evidence,  but  tliey  ought  f^ 
so  by  testimony  which  would  lead  fairly  to  the  presumpti^ 
that,  on  the  night  in  question,  the  robbery  did  actuslljocc^ 
No  proof  that  But,  looking  at  the  evidence,  I  find  the  accounts  giv^^ 

curred  in  cool  ^^  witnesses  altogether  discordant ;  I  find  the  plea  ssjiogf 

sequence  of  the  thing,  and  the  evidence  of  the  witnesses  another;  for^K 

mate's  neglect 
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plea  states,  **  that,  upon  discharging  the  cargo^  it  was  disco-      Not.  \2, 
vered  that  two  cases^  containing  shoes  and  gin,  had  been     2>iiriiwof 
purloined  by  the  crew  ;  and  upon  its  bdng  apparent  that  the         JTen/, 
master  was  endeavouring  to  bring  to  justice  the  parties  con- 
cerned in  such  plunder,  eight  of  the  crew,  including  the 
second  mate  and  carpenter,  absconded," — which  would  make 
the  discovery  to  have  preceded  the  absconding  of  the  crew ; 
whereas  I  find,  on  looking  at  the  evidence,  that  part  of  the 
crew  absconded  prior  to  the  discovery  of  the  plunder,  and 
part  of  them  afterwards.     I  do  not  think,  then,  that  this 
evidence  leads  me  to  any  safe  conclusion  that  the  robbery 
took  place  upon  the  night  in  question ;  and,  being  of  that 
opinion,  I  cannot,  with  justice,  fix  upon  the  mate  the  respon* 
sibility  of  the  loss.     The  consequence  is,  then,  that  I  am     Defence  baa 
ander  the  necessity  of  pronouncing  that  the  defence  has  ^<^^l^* 
failed^  and,  consequently,  for  the  wages. 


November  24.  A  foreign  ship 

sued  under  Stat. 
The  "Alsxakdbb." — Act  an  Peiitum. — ^This  was  an3&4Vic.  c.65, 

action  brought  by  Wm.  Michelson,  an  anchor-smith,  under  J|JLJii^""i|J. 

the  sUt*  S  &  4  Vict  c.  65,  to  reoover  the  price  of  an  anchor  1635.  —  The 

and  chain-cable  furnished  to  the  Alexander,  a  foreiim  ship,  2*^    jnnsdic- 

®  *^  tion    conferred 

in  the  river  Thames,  in    1835.    The  vessel  having  been  by  the  statute 

arrested,  the  owners  (the  same  parties  who  owned  the  vessel  ^^^    "P  .*'*' 

_  ,  _  past  cases ;  but 

at  the  time  the  debt  was  incurred)  appeared  under  protest,  must  be  ezer- 
alleging  that  the  6th  section  of  the  statute  (which  passed  on  cisedequitobly. 
the  7th  August,  1840;  had  not  a  retrospective  eflect,  and  being  remedial, 

that  this  Court  had  no  jurisdiction  over  the  subject-matter  of  ""«*  *»^®  *  l*- 
,  .         • .  ,  .     ,ooK  *^"^  construc- 

a  claim  which  arose  in  1835.>  ^j^n. 

Jenner,  D.,  for  the  owners,  in  support  of  the  protest.    In     Nov.  18. 
18S5,  this  Court  had  no  jurisdiction  in  this  matter.     Prior  A»ooii«iit. 
to  the  statute,  material  men,  without  possession^  had  no 
Hen  on  the  ship,  and  could  not  proceed  against  the  ship  in 
specie.    It  is  a  rule  of  law,  that  nova  amstitutio  Jkiurisybr- 
mam  imponere  debet,  non  pmeteritig*  If  a  retrospective  effect     The  6th  sect. 

be  given  to  the  6th  section  (the  3rd  being  evidently  pro-  *'**  °?^  *  ^*~- 
.  .  ®  ^  '■        spective  effect ; 

spective),  it  may  affect  titles  acquired  before  the  passing  of 

*  2  Inst.  292. 
VOL.1.  2  B 
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Nov.  9k     the  Act.    Ip  the  case  of  a  mortgvgee,  not  reipQiMtble  £s 

jiJZ^mm     T^'^^'OXk^y  l^cl  out  on  the  vessel,  it  would  conyert  the  ocU»k 

personam  into  an  actio  in  rem,  and  give  material  men  a  pl^ 

^ectpre^^u  f^^^^^  ^^^^  simple-contract  creditors.    The  vessel  imglx 

ing  titles.         have  been  sold  in  1835  free  from  all  liability.     Suppose  the 

owner  had  purchased  it,  without  Uen,  in  1840,  is  be  bj 

this  Act  rendered  liable  for  all  intermediate  daims  far  » 

cessaries?   The  vessel  may  have  passed  through  vsnoo 

handsy  and  some  of  them  may  have  become  insolvent.   The 

Courts  have  always  endeavoured  not  to  do  injustice  by 

giving  statutes  a  retrospective  effect. 

Aiithoritiei.  [Authorities  cited:    GUmore  v,  Skuier^*    WUkkum  t^ 

Meyer  /f  Comch  v.  Jejrie^  ;%  Tomler  v.  ChaUeritm  si  Fnt 

man  v.  Moye^.jQ 

Pbr  Cur.  Psb  Cubiam*— Unless  you  shew  that  there  is  an  injsftke 

in  applying  the  law  to  this  case,  you  shew  iKithing.   IW 

Act  only  gives  this  Court  jurisdiction  to  entertain  sodi 

questions ;  but  this  Court  will  administer  it  in  equity. 

AddamSf  D.,  against  the  protest.  I  do  not  (xintend  th^ 
the  Act  has  a  retrospective  effect;  it  has  a  prospective  open* 
The  jvrisdie.  tion  only :  «'The  Court  shall  have  jurisdiction  to  decide  ^ 
he  put  ^  mo-  ^^^*  ^^d  demands  whatsoever  for  necessariae  aupplkd  id 
tion  is  pioapeo-  any  foreign  ship."  Where  it  can  be  shewn  that  there  vosU 
be^ezerciBed  ^  ^^  injustice  in  enforcing  the  chum,  the  Court  will  ese^ 
equitobly.         oise  its  power  equitably. 

Not.  24h  Da.  LvBuiNcrTQN.--*It  may  be  doubtful  whether  thii  e 

JuBGHRKT.       ^^1^  ^  ^^^^^^  ^f  ^^^^^  .  J  ^j^]^  .^  .^  ^^^^^  a  pla  a 

bar ;  but  as  the  case  may  be  conveniently  diapoaed  of  on  the 
present  plea,  I  deem  it  necessary  only  to  obaenre,  that,  m 
future,  I  wish  it  distinctly  to  be  understood^  dut  it  is  a 
virtue  of  the  atatuteji  that  the  Court  is  justified  in  tskiB^ 
cogniaanoe  of  these  cases  at  all ;  fbr  though  the  whole  s^h* 
ject-»atter  falls  within  the  limits  of  the  general  maritiiBe 
law,  yet  it  is  probable  that,  but  for  this  statutab  the  Goat 
might  have  been  stopped  by  a  prohibition,  on  the  grmnd 
that  the  Common  Law  narrowed  the  general  junsdictia 
otherwise  belonging  to  this  Court,  and  forbade^nse  to  sdbai- 

*  Jones'  Rep.  lO^eiaL  f  Id.  Raym.  1358L 

\  4,  Barr.  8460.  §  6  Biag.  85B.    '         |  3  NeT.&  M.9B3. 


idiL]  AinaBALry  court/  wj 

Ulster  th«  Ltm  Mtai^me  in  this  paitic«l«r  cate.  The  prohi^  Nov.  8i& 
bitiMi^  therefdfe,  wan  tdc«n  off  frotn  th6  date  of  this  «ta^  AHatrnd^ 
tttle;  but  I  do  not  find  In  the  Matute  any  wordd  limiting  the  ' 

power  of  the  Coait  to  adjudicate  upon  elttlni«  ayiding  prior  Hmitatioii  '  Mi 
uv  the  Aetp  but  not  preferred  till  after  it  had  paseed.  statutd. 

It  has  been  Oontended  that  this  Court,  by  taking  cogni** 
sanoe  of  elainM  whldi  oeearred  before  the  passing,  of  the 
Act,  might  do  injiistice ;  that  other  interests  ensting  prior 
to  the  Aet,  perhaps  acquired  after  the  contraction  of  the 
debt,  might  be  injorioosly  affected*  Biii  I  apprehend  Una 
view  of  the  case  is  not  well  founded,  fot  many  reasons.  In 
the  first  plaoo^  the  statute  does  not  create  a  Uen  at  aU ;  yetit  Stut.  does  not 
was  upon  the  ground  lliat  the  statute  did  create  a  lien,  that  ^^^  *  '^ 
the  whole  argument  against  the  jurisdiction,  or  rather  against 
the  Coon's  exercising  jurisdiction^  under  existing  circum- 
stsncesy  was  founded.  The  statute  enacts,  **  That  the  High 
Court  of  Admiralty  shall  have  jurisdiction  to  decide  all 
claims  afid  demands  whatsoever  for  necessaries  supplied  to 
any  foreign  ship^  or  sea-going  vessel^  and  to  enforce  the  pay- 
ment thereof  "—The  Court  ^  shall  have  jurisdiction."  It  , 
simply  giyes  the  Court  jurisdiction  to  be  exercised  in  any 
aid  every  lawful  mode  which  the  Court  has  the  power  of 
exercising.  It  might  be  done  by  arresting  the  person— *if 
the  person  bad  been  here;  or  by  arresting  the  property* 
Secondly,  the  Court,  having  jurisdiction,  would  be  bound  to  Jurisdiction 
exercise  it  equitably,  and  would  protect  the  interests  ©^  ""ed  eadtobw" 
evsery  person  having  bon6  Jide  a  Hen  on  the  property,  or 
nbsequent  purchasers  without  notice.  And  here  I  wish  to 
draw  attention  particularly  to  the  fact,  that  no  lien  whatever 
is  established  by  the  Act.  Let  it  not  be  supposed  that,  in 
pronouncing  Ibr  my  jurisdiction,  or  exercising  it  on  the  pre** 
MDt  occasion,  I  hold  in  the  slightest  degree  that  a  claim  for 
wages  contracted  for  by  the  ship  four  or  five  years  ago  could 
militate  against  subsequent  owners.  I  give  no  epinion  uponf 
diat  point.  It  may  be  a  question,  which  I  am  not  now  to 
determine,  whether  a  ship,  having  han&  jide  changed  hands, 
would  be  liable  to  any  such  demand. 

As  to  the  general  argument,  I  am  not  aware  that,  where  a 
itatttie  establishes  a  new  remedy,  new  modes  of  suing  must 
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Kov.  24.      arise  after  the  Act  has  passed.    I  take  the  general  prinoi^ 
^7^^ J       to  be  quite  the  contrary ;  that  where  a  statute  ia  pMsed  cob- 


ferring  a  new  jurisdictiont  the  new  jorisdictioii  takes  up  all 
joriBdi^lon^^Is  P*^  case^  in  which  all  the  drcumstances  may  have  oocaired 
conferred,      it  prior  to  the  passing  of  the  statute  and  the  establishineDt  d 
^t'cas^f.   *""  *®  jurisdiction ;  and  there  is  not  the  slightest  injustice  is 
that.    It  is  evident^  that  if,  in  any  particular  case,  ofijufl 
consequences  might  arise,  it  would  be  for  the  Court  to  era- 
sider  whether,  in  such  a  case,  this  circumstance  might  net 
operate  to'  prevent  the  creditors  from  recovering  against  tfas 
No  injustice  ship.     In  the  present  instance^  as  far  as  appears^,  there  is  the 
Ml  this  case,      g^me  foreign  owner,  and  by  the  same  general  maritime  kw 
which  prevails  throughout  Europe,  the  ship  wOuld  be  li^bif 
for  necessaries  supplied  for  her  use;  and  there  exists  ts 
same  reason  for  this  remedy^  namely,  the  difficult  of  suii^ 
Stat  being  re-  an  owner  resident  abroad.    Moreover,  the  statute  is  a  nm- 
Sms    a '  wWe  ^^  statute,  and  ought  to  have  a  construction  suffidentlr 
constraction.     wide  to  meet  the  mischief  intended  to  be  remedied  ;  andthk 
is  clearly  one  of  the  mischiefs  which  the  statute  contfiB- 
plated.    I  have  referred  to  the  cases  dted,  but  none  of  thes 
affect  the  merits  of  this  case.    In  the  first  place»  they  sbnQst 
all  depend  upon  the  peculiar  wording  of  the  statutes  under 
consideration  at  the  time  those  cases  were  decided  ;  and  it  i» 
obvious  that  the  slightest  alteration  in  the  wording  of  a  sta- 
tute might  make  it  retrospective  or  prospective  only.  Agak 
some  of  the  cases  refer  not  to  actions  brought  after  the  pac- 
ing of  the  statute,  but  to  actions  already  brought  prior  to  it 
which  is  a  totally  different  thing.    For  example^  executors 
having  brought  an  action  prior  to  the  period  when  the  stt- 
tute  passed,  which  subjects  them  to  costs,  undoubtedly  it  vas 
a  strong  retrospective  measure  to  render  these  executors  sub- 
ject to  costs,  though  they  were  so  rendered  by  a  decision  ii 
a  Court  of  Common  Law,  in  obedience  to  the  statute.    But 
that  is  totaUy  different  from  giving  a  remedy  for  an  injnrr 
done  jxior  to  the  statute^  and  no.  proceedings  had  com- 
menced.   I  have  looked  at  all  the  cases,  and  though,  pe^ 
haps,  there  may  be  found  in  some  of  them  that  which  h 
would  be  easy  to  explain-'-some  words  in  some  of  the  dd 
writers,  with  regard  to  remedial  statutes,  that  they  dbouU 
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not  contravene  the  Common  Law ;  yet  all  xximmon  law  au<4      ^ov.  24. 
thoritiea agree  in  the  general  piinciple,  that  a  remedial  statute     atTIIj, 
shall  have  a  liberal  construction.    The  words  of  this  statute 
give  me  jurisdiction ;  if  so,  I  am  bound  to  exercise  it ;  and      Jurisdiction 
in  the  exercise  of  it,  if  facts  should  come  out»  shewing  me  pronouncedfor. 
that  other  persons  have  a  just  and.  equitable  claim«  which 
clashes  with  that  preferredj  I  must  administer  the  law  in 
equity,  and  decide  between  them.    I  therefore  overrule  the    Protest  over- 
protest,  and  assign  the  party  to  appear  absolutely.  ruled. 


November  26.        , 

In  the  Goons  of  Thomas  Gross,  deo. — Afo^ton.-^The   Alterations  in 

deceased  died  7th  September,  1841,  leaving  a  widow  and  a  *^"'  t^ittol" 

minor  daughter,  and  possessed  of  considerable  real  and  per-  evidence  as  to 

sonal  estate.     Some  weeks  before  the  illness  of  which  he  ^^^  y^^en  ^ 

made  :*-~  admi* 

died,  when  Mrs.  Cross  was  with  him,  on  his  unlocking  and  nistration  de- 
opening  a  private  drawer,  wherein  he  kept,  under  lock,  ^j**d  with  'the 
papers  of  moment  and  concern,  she  observed  a  paper  in  the  prestimption. 
form  of  a  letter,  sealed  with  three  black  seals,  and  supposing 
It  to  be  his  will,  she  asked  him  what  it  was,  and  he  replied, 
"  It  is  my  will,  but  not  for  you  yet,  Harriet,"  and  locked 
the  drawer.  On  the  12th  August,  the  deceased  had  a  stroke 
of  paralysis,  from  which  he  never  recovered,  and  its  effect 
■pon  his  mind  prevented  his  being  questioned  or  applied  to 
upon  any  matter  of  business.  After  this  attack,  Mrs.  Gross 
foand»  in  the  aforesaid  private  drawer  (amongst  other  pa- 
pers of  moment),  the  paper  sealed  with  three  black  seals, 
which  was  endorsed,  *'  Mr.  Thomas  Gross — private  memor.," 
and  began  thus :  ''  This  written  paper  or  memorandum  is 
intended  to  be  my  last  will  and  testament,"  and  ended 
thus :  '<  Witness  my  hand*  this  22nd  September,  1840, 
(this  is  my  will) ;"  and  it  was  subscribed  by  the  deceased, 
and  duly  attested  by  three  witnesses.  Mrs.  Gross  took  and 
retained  possession  of  the  paper,  with  the  seals  unbroken, 
till  the  day  the  deceased  died,  when  she  broke  the  seals  in 
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Nov.  26. 
CroMM^dec* 


Motion. 


JuDOMEMTw 


Appearance 
of  haste. 

Some  altera- 
tions made  be- 
fore execution. 


Conclusion, 
that  all  so  made. 


Administra- 
tion with  will 
as  it  stands. 


the  presence  of  snother  person,  in  order  to  asoertun  viH> 
ther  there  were  any  directions  respecting  the  foneral.  Hk 
several  figures,  interlineations,  alterations,  and  ensora 
which  the  paper  exhibited,  were  then  observed;  tbejvm 
in  the  deceased's  hand- writing,  and  his  initials  were  pU 
against  some  of  them ;  but  there  was  no  evidence  as  to  tbn 
they  were  made.  The  three  subscribed  witneswa  depo»i 
that  the  will,  and  the  alterations  made  therein,  were  in  tbe 
deceased's  hand-writing,  and  that  when  he  execotcd  tbe 
will,  in  their  presence,  the  paper  was  folded  over,  sotk 
neither  of  them  could  see  Xbm  body  or  any  part  of  the  con- 
tents; and  that  they  were,  therefore,  unable  to  depoR 
whether  the  figures,  alterations,  and  Initiala,  were  or  wet 
not  in  the  will  at  the  time. 

Addams,  D.,  moved  for  administration  with  the  will  is- 
nexed  (there  being  no  executor  named),  with  the  iBterte' 
tions,  alterations,  and  erasores.  There  waa  an  obanf 
clause  in  the  paper,  by  which  a  person  therein  named  ib^ 
be  considered  residuary  legatee  in  trast,  and  theicfoR  en- 
titled to  administration  in  preference  to  the  widow ;  bat  k 
renounced,  if  entitled. 

Sir  H.  Jxmnbb* — The  diflSculty  of  conatruing  tte  pip 
will  have  to  be  considered  hereafter;  the  present qoc^ih 
whether  the  paper  is  entitled  to  probate  as  it  stands.  TV 
will  is  termed  a  *'  memorandami"  as  if  the  deceased  ii<e«- 
ed  to  make  some  other  paper*  It  bears  the  appesraice^ 
haste,  and  perhaps  carelessnesa ;  but  some  of  the  attenMt- 
at  least,  must  have  been  made  before  execotMO.  Aikr 
did  make  alterations,  and  must  have  made  alterations,  yf^ 
writing  the  paper,  he  probably  made  all  of  them  at  dnttiaft 
When  some  of  the  alterations  were  made  does  not  apptf  • 
but  when  I  find  that  the  deceased  did  make  altersbon^  '^ 
writing  the  will,  as  he  went  on,  the  concloaion  is,  that  i£ 
the  alterationa  were  made  before  exeeutioot  and  before  thr 
paper  was  sealed  up.  Under  these  circonstanoes,  the  Ct«^ 
is  bound  to  come  to  the  conelnsion— at  least  there  is  nocfaiir 
to  lead  it  to  an  opposite  conclusion^— that  the  akerations  v<<^ 
made  before  the  execution.  I>ecree  adsniaistratioa  with  t^ 
will  annexed,  as  it  now  stands. 


Church-rate. 
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cron0i«tiirs  <EFourt  nf  Uonftom 

November  29. 

Vartt  and  Mopset  t;.  Nukw.— iftfegfffioii.— This  wasa 
soft  for  subtraction  of  church'^rate,  brought  by  parties  alleg"  _  Vfl""^'*.' 
mg  diemaelves  to  be  churchwardens  of  the  parish  of  St.  John  opposition  'to 
Hackney.  The  Lxbel^  which  was  in  the  usual  form,  was  ad-  ^***^P^'p'®" 
mitted  without  opposition.   An  Allegation  was  now  offered  on  gtruction  of  a 

behalf  of  the  party  sued  responsive  to  the  Libel.  The  head-  focal  Act^dof 

%.»  *«^..     Church  Build- 

ing of  the  rate  purported  that  it  was  a  rate  of  2d.  m  the  ing   Acts.— It 

pound,  made  by  the  churchwardens  and  other  inhabitants  of  i^  no  objection 
the  parish  of  Hackney,  in  the  county  of  Middlesex,  at  a  ^f  ^  ^^J|  *tl|^ 
meetiDg,  duly  assembled,  on  the  23rd  Jaly,  1840,  continued  the  churchwar- 
the  two  following  days,  for  taking  the  poll,  according  to  obtoiilS  fund^ 
notice.    The  ancient  parish  of  Saint  John  Hackney  has  been  from   other 
divided  into  three  distinct  parishes,  under  the  Church  Build-  thar^e~rate' 
lag  Acts;  portions  being  taken  away  from  the  ancient  pa-  though  assess- 
nth,  of  which  the  parishes  of  South  Hackney  and  West  ^fg^P"*?  "^ 
Hackney  have  been  formed,  and  each  of  these  parishes  selects  manded  of  and 
its  own   churchwardens.     The  rate  in  question  had  been  j^^  .^L^or' 
laid  upon  tiie  old  parish  only,  and  the  objections  raised  that  the  rate  is 
against  its  validity,  in  the  Allegation  and  in  the  argument,  ^^^^^  ''"®* 
resolved  themselves  into  the  following:  1st.  That  the  rate 
was  made  by  the  churchwardens,  and  ought  to  have  been    Objections  to 

V  v%^s  nar^s 

made  by  the  trustees,  under  the  local  Act,  SO  Geo.  S,  c.  71 ; 
2bd.  That  it  ought  to  have  been  over  the  whole  ancient  pa- 
rish, instead  of  a  part ;  3rd.  That  the  persons  suing  were 
not  the  proper  diurchwardens,  and  that  no  notice  had  been 
given,  aocoiding  to  the  provisions  of  the  Vestry  Act;  4th. 
That  the  churchwardens  had,  or  might  have  had,  fiinds  in 
their  hands,  and  therefore  the  rate  was  unnecessary ;  5th. 
That  although  the  occupiers  were  actually  rated,  at  a  proper 
amount,  yet,  as  to  a  considerable  number,  the  individuals 
were  not  called  upon  to  pay  the  rate,  but  their  landlords^ 
aad  that  at  a  reduced  rate,  under  the  local  Act,  which  made 
the  rate  itself  unequal.    The  amount  sued  for  was  3r.  4(f. 

JddamSf  D.,  for  the  churchwardens,  argued  that  the  Al-     Nov.  la 
legation  contained  no  answer  to  the  libel.  •  AaouMENT. 


192  CONSISTORY  COUSTp  [Mkh: 

Nov.  29.  Sir  John  Dodaon,  Q.  A.»  for  the  party  dted,  urged  ik 

VartyZywn.  ^^^^S'^^S objections,  and 

Baji/brdy  D.,  on  the  same  side,  suggested  the  foUow^' 
more  general  argument : 
Principle  of  Church-rates  rest  uponcttStom>  not  upon  any  detennioft 
fixed  pnnaple*  The  practice  of  parishioners  paying  a  nt^  m 
the  repairs  of  the  church  is  contrary  to  the  general  ecdesii^ 
cal  law,  and  to  English  law  in  analogous  caaes.  Theprincpl; 
of  the  general  ecclesiastical  law  is,  that  the  repairs  shall  be  ik- 
frayed  out  of  the  emoluments — that  whoever  has  the  comxc 
should  bear  the  onutm  This  is  the  common  law  of  the  laoc 
in  analogous  cases.  In  the  case  of  a  benefice,  who  is  a* 
swerable  for  dilapidations  ?  The  person  who  enjoyed  it  1 
party  claiming  a  prescripdTe  right  to  a  pew,  must  prove  I^ 
pairs.  So  in  a  case  expressly  stated  by  the  common  kv 
judges  as  analogous  to  church  repairs— the  repairs  oi  n^ 
and  bridges,  by  the  parish  and  the  county — that  is,  thepe" 
sons  who  live  nearest  and  have  the  enjoyment  bear  the  on: 
This  principle  was  taken  fVom  the  Canmiista.  By  the  ciTii 
law,  the  repairs  of  roads  and  bridges  were  defrayed  oota 
the  emperor's  privy  purse;  and  where  the  inhabitants  of  tif 
provinces  repaired  them,  they  relieved  the  emperor  of  t^ 
burthen,  and  so  when  parishioners  took  upon  themsdvcstk 
repairs  of  the  churchy  they  relieved  the  bishop :  but  this  ^ 
not  the  principle  of  our  law.  Church-rate,  therefore,  staa^ 
in  opposition  to  the  principle  of  our  law  in  analogom  '^ 
stances ;  for  although  the  parishioners  have  the  benefit  ^ 
entering  the  churchy  the  incumbent  has  the  pecuniary  ixv- 
fit,  for  he  has  the  freehold.  As  a  freeholder,  if  there  wff^ 
no  custom,  the  rector  or  vicar  would  be  responsible  for  ^ 
repairs  of  the  church.  Church-rate,  therefore,  dependi^ 
upon  custom,  must  be  strictly  confined  to  its  limits.  Tbef> 
is  the  custom  absolute  or  particular  ?  If  absolute,  tbe  p 
rishioners  would  be  bound  to  repair  tlie  church  in  all  ca« 
without  exception ;  but  the  custom  is  a  particular  one,  t? 
ease  a  particular  individual  of  a  particular  burthen.  In  ^ 
present  case,  the  freehold  is  in  the  trustees ;  the  o*"  ^^ 
making  out  an  exception  is,  therefore^  on  the  other  ^ 
Prior  to  the  division  of  parishes,  other  parties  were  respond' 
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\le  for  the  repaira  of  tlfte  ehorch  betides  the  rector  or  vicar ;  Not.  80. 
fter  that)  a  custom  came  in  to  relieve  him*  So  long  as  the  «,  "  'j^ 
evenues  remained  in  the  lumds  of  the  bishop,  he  was  bound 

0  repair^  and  when  the  custom  came  in  for  parishioners  to 
epair,  it  was  in  aid  of  the  rector  or  vicar,  and  not  of  aiiy 
ther  person.  Here,  bj  the  local  Act,  the  fireehold  is  taken 
rom  the  rector  and  vested  in  trustees,  and  the  responsibility 
rill  go  with  the  freehold,  and  the  trustees  are  bound  to  pro- 
ide  funds  for  the  purposes  of  the  Act,  and  the  repaira  ought 
>  form  an  item  in  a  general  rate  thtoughout  the  ancient 
arish. 

Dr.  Li78HiNOTON.—>  Assuming  the  facts  stated  in  the  Libel  Not.  29. 
)  be  true,  the  rate  is  a  legal  rate^  and  the  defendant  is  -^"''<'**'"^' 
ound  to  pay  it ;  but  this  Allegation  purports,  in  substance, 
)  controvert  some  of  the  most  material  facta  stated  in  the 
libel:  I  say,  "in  substance,*'  because  it  does  not  in  form, 
nd  I  am  of  opinion  that  the  questions  of  law  might  have 
een  more  jpnveniently  raised  by  pleading  the  facts  in  a  dif- 
»>ent  shape.  The  Allegation  also  purports,  besides  contra- 
icting  the  Libel,  to  plead  matters  whidi,  it  has  been  con- 
znded,  would  amount  to  a  bar,  even  if  the  facts  pleaded  in 
le  Libel  were  true.    This  plea,  therefore,,  is  two-fold, — 

1  part  denying  the  averments  in  the  Libel  to  be  true;  in 
art  av<Hding  them  if  true.  I  must  assume  the  facts  in  this 
illegation,  for  the  pur^ai^e  of  considering  its  admissibility, 
ad  then  of  determining  whether,  if  they  be  proved  aa  laidi 
lere  would  be  a  good  defence  to  the  suit. 

The  first  objection  is,  that,  by  virtue  of  the  local  Act,'  Fint  oljectioii. 
0  Geo.  8,  C.71,  the  rktt  ought  to  have  been  made  by  the 
"ustees,  and  laid  over  the  whole  of  the  ancient  parish, 
id   not  on  a  particular  part.      It  is  necessary  here  to 
K>k  at  the  facts,  and  to  consider  the  law,  first,  as  it  stood 
rior  to  1790,  the  date  of  the  local  Act    Prior  to  1790,    The  law  prior 
'ackney  formed  one  parish,  in  which  stood  the  ancient  pa^  ^^  ^^^^  ^^ 
sh   church.    The  parishioners  of  the  whole  parish  were 
3und  to  repair  that  church ;  that  is,  the  body  of  it ;  and 
as  obligation  was  imposed,  not  by  ecclesiastical  law,  but      Parishioners 
Y  custom,— by  the  commcm  law  of  England,  recognized  by  J**""romo!^£w! 
urious  statutes.    It  is  not  the  ecclesiastical  law  which  im« 

voi^.  I.  2  c 
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Not.  S9.      pofes  such  buithens ;  far,  by  the  indent  ecckdaaticil  liv.i 
Var^r~JN       ^^  ^  ^  defrayed  out  of  the  eodesiastical  profits  snd a» 


luments.  Neither  could  the  ecclesiastical  law  hivepn* 
duced  any  such  effect,  because^  unless  recognised  bj  in 
common  law,  or  enacted  by  statute^  it  was  and  is  wboUy  » 
operative  in  this  country*  This  obligation  to  repsir  is  reof- 

Authoritiet.  niaed  by  all  the  common  law  authoritiea^-^by  Lord  Cob. 
and,  indeed,  before  his  time,  in  the  Reports;  bat  hjW 
Coke  and  by  all  authorities  who  followed  him,  down  to  at: 
including  Lord  Chief  Justice  Tindal,  and  the  judges  of  ibe 
Court  of  Exchequer  Chamber,  in  their  judgment  in  Ff^  v* 
Burder.  The  obligation  is  further  recognised  by  Tsns^ 
statutes,  from  the  time  of  Edward  I.  down  to  the  presot 
day.  In  the  statute  Ciramtpecte  Agatis^^  it  is  recqgoise. 
that  parties  may  be  proceeded  against  in  the  Spiritual  Gout 
for  leaving  the  church-yard  unenclosed,  or  the  charcfaos- 
covered,  or  not  conveniently  decked.  Again,  the  sdck^ 
statute  of  Edward  I.,t  which  is  the  law  of  thelttid^.V^i^- 
Zor  prostemat  arbore$  in  Cemiieriot  says  that  the  rector » 
at  liberty,  if  he  think  fit,  to  cut  down  trees  in  the 
yard,  for  the  repair,  not  of  the  chancel  of  the  church, 
body  of  the  church,  of  his  charity,  to  relieve  the  psrishioKn: 
Again,  it  is  recognised  in  all  the  Acts  of  PsrliamcDt  e 
modem  times  touching  the  collection  of  rates-  I  s{Kik" 
the  legal  obligation  to  repair,  not  of  the  mode  of  ssaesaB^ 
May  be  li.  the  inhabitants.     But  the  common  law  obligation  msj^ 

mited  by  stat    n^^^  |,y  ^ct  of  Parliament,  and  the  first  question  is,  ^ 

is  the  eflRect  of  the  local  Act. 
Effect  of  load      In  the  first  place,  the  title  of  the  Act,  and  the  effected 
^^^  the  19th  sect,  prove  that  the  new  church  was,  to  all  mts^ 

and  purposes,  to  be  substituted  for  the  old,  u  ^^ 
church,  and  being  the  parish  church,  it  stood  in  the  sa^^ 
legal  position,  as  to  repairs  and  other  matters,  as  the  tf- 
cient  parish  church,  save  so  far  as  any  alteration  might  bi^^ 
been  effected  by  the  local  Act.  The  title  of  the  Act  is  "-^^ 
Act  for  taking  down  the  church  and  tower  belonging  ^ 

•  13  Edw.  I.  St.  4.  t  35  Edw.  I.  blI 

t  ^  Si  navis  Ecdaut  mUgmtrU  smSBUt  rtfectumt,  ei  ndomf^^ 
ddantm  Miffeniwm  om  earitalive  de  arbonbuM  ipw  duxavU  Urgi^'^ 
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iie  parish  of  St.  John,  at  Hackney^  in  the  county  of  Mid-      Nov.  29. 
llesex,  and  for  building  another  church  and  tower  for  the  y^.  ^  ^^^ 
ise  of  the  said  pariah^  and  for  making  an  additional  ceme- 
tery or  church-yard ;"  and  the  19th  section  enacts  that  the 
lew  churchy  church-yard,  and  cemetery,  when  completely 
inished  and  consecrated,  shall  thenceforth  for  ever  be  called 
ind  known  by  the  name  of  the  parish  church  and  church- 
ward of  Saint  John,  Hackney,  and  be  used  for  all  the  pur- 
poses for  which  the  ancient  parish  church  was  used.    There 
cannot,  therefore,  be  any  doubt  that  the  new  church  was     New  church 
simply  substituted  for  tile  old,  and  save  where  altered  by  "bBtituted  for 
the  local  Act,  it  stood  in  the  same  legal  position.    Now  it 
has  not  been   contended  that  there  is  any  express  enact-     Not  enacted 
ment  in  this  Statute  by  which  the  rates  for  repairing  the  ^*.,"*J*  ^^ 
church  were  to  be  made  by  the  trustees.     After  a  careful  made  by  trus- 
examination,  I  do  not  find  that  ''repairs"  are  mentioned  ^^^^ 
in  the  Statute.    There  is,  therefore,  no  alteration  (directly 
at  least)  of  the  common  law,  and  any  such  alteration,  if 
made,  must  be  by  necessary  implication  from  other  parts  of     Must  be  by 
the  Sutute.    The  point,  then,  is  this :— -Does  it  follow,  as  pj^*?^    '"" 
a  plain  inference  from  any  other  part  of  the  Statute,  that 
any  alteration  of  the  common  law  obligation  has  taken 
place?     So  far  as  I  understand  the  argument,  the  conclu- 
sion, that  such  an  alteration  has  been  effected,  is  to  be  drawn 
from  the  21st  section,  which  vests  the  new  church  in  the 
trustees  during  the  continuance  of  the  rates  to  be  levied  by 
virtue  of  the  Act. 

Now,  I  observe  in  passing,  that  what  the  particular  rea-       Reason    of 
son  was,  why  this  church  should  be  vested  in  the  trustees  hf "touftees^not 
during  a  continuance  of  the  rates,  and  afterwards  in  the  vicar  apparent, 
and  the  churchwardens  of  the  parish,  does  not  very  clearly 
appear.  The  rates  imposed  by  the  Act  for  defraying  the  ex- 
penses of  building  the  church  are  essentially  different  from 
ordinary  church-rates,  in  very  many  particulars.    The  tenor 
of  the  Act  itself,  the  mode  of  assessment,  the  manner  in 
which  the  rates  are  to  be  paid,  the  persons  who  are  to  raise 
them,  their  application,  and  so  forth,  are  totally  different 
from  the  ordinary  mode  in  which  church-rates  are  leried  and 
paid.    I  do  not  perceive  on  what  sound  principle  of  law  or 
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Nov.  89.      reason  it  can  lie  contended  that  the  mere  veiting  the  dmrd 

VaHu  V.  iiwm.  ^^  ^^®  tmatees,  for  a  certain  tine,  can  altar  the  caannai  bv, 

^^     ,       .    -as  to  the  foarthen  cast  on  a  pariri),  or  the  mode  of  ntior 

of^mm'^^^w':  wheKbr  money,  ue  to  be  »dMd  for  defraying  the  exp«. 


of  ordinary  repairs*  Whj  should  the  trastees  have  thkbsr- 
then  cast  upon  them,  any  more  than  the  incambent  hefat 
the  passing  of  the  Act,  or  after  the  rates  were  paid,  sad 
the  dittrch  vested  in  him  and  the  clutrdi wardens?  IV 
burthen  of  the  repair  was  neither  on  the  incttmbent  of  tbr 
ancient  original  parish  charch,  nor  is  thebartfaen  of  die  r^ 
pair,  or  the  making  of  rates,  cast  on  the  incumbent  after  tk 
church  incomes  vested  in  the  incumbent  and  churchwarto 
Argument  as  by  the  Act.  There  was  much  argument,  and  a  great  ded  a 
diui^^nte.  l^niing  brought  to  satisfy  the  Court  as  to  what  had  faka 
place  in  former  days ;  bat  I  have  great  difficulty  in  sppij- 
ing  that  learning  to  the  present  case.  I  do  not  tkink  tint 
this  burthen  can  be  imposed  on  the  trustees,  for  any  of  tkr 
reasons  before  stated.  It  cannot  be  imposed  on  acooontaf 
any  profits,  benefits,  or  emoluments;  Usose  profits,  bcncAs^ 
and  emoluments  were  in  the  incumbent  before,  and  yet  k 
was  not  liable;  and,  moreover,  there  were  none  auch  vesic^ 
in  die  trustees  at  the  present  day.  If  I  understand  the  aifv- 
ment  correctly^  it  is  this :  that  the  custom  of  the  parish,  i 
repairing  the  nave  of  the  church,  existed  only  in  relief  ^ 
the  incumbent,  and  not  in  former  tim^s  in  relief  of  tbe 
church  funds,  unless  they  were  not  appropriated  wbo&r 
to  the  incumbent,  but  paid  according  to  the  ancient  ^ 
vision.  This  appears  t6  me  to  be  rather  a  6t  sobject 
for  antiquarian  research  than  for  legal  investigatien ;  (br, 
even  if  the  fkct  be  true,  that  it  was  the  custom  of  the  pa- 
rish to  repair  only  when'  the  repairs  would  otherwise  ba^ 
fiillen  solely  on  the  incumbent,  who  recdved  the  whob 
emoluments,  fbr  his  relief,  it  would  not  follow  in  tiie 
slightest  degree  fi*om  these  pretnises,  that  the  mere  vesda^ 
of  the  freehold  in  the  trustees,  with  none  of  the  prafiis> 
would  render  them  liable,  and  exonerate  the  pariah,  or  gitc 
them  authority  to  make  a  rate  fbr  such  purpo«6.  I  thiak  it 
unnecessary  to  follow  this  point  further ;  it  does  not  earn 
within  the  principle  which  was  attempted  to  be  applied  to 
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it^  the  well-known  princi|4^y  cei$aMie  ratitme^  cetsai  lex :  the  Noy.  90. 
reason  for  the  custom  hat  not  ceMed,  iandy  therefore,  the  *^  r — ^y. 
custom  must  remain.  No  authority  has  been  dted  to  prove, 
what  would  have  been  in  the  first  instance  indispensable, 
vt  jr.  that  the  sole  reason  of  the  castom,  I  mean  the  ordinary 
Common  Law  custom^  of  the  parishioners'  repairing  the 
churchy  was  in  relief  of  the  jncupnbenL 

So  fur,  then,  as  I  have  hitherto  examined  the  statute  of 
30  Greo.  S,  there  is  no  ground,  especially  on  account  of  a 
freehold  being  vested  in  the  trustees,  for  holding  that  the 
ordinary  liability  would  be  taken  away,  either  by  express 
enactment,  or  necessary  implication.  There  are,  however* 
some  odier  parts  of  the  Act,  which  I  think  it  my  duty  to 
notice. 

The  28rd  section  enacts  thai,  whereas  the  churchwardens  $83L 
of  the  parish  have  received  certain  accustomed  dues  and  dtt« 
ties  at  funerals  or  interments  of  the  dead,  for  the  use  of  the 
ground  and  tolling  a  funeral  bell,  the  same  dues  shall  be 
demanded,  taken,  and  received  in  the  new  church  and 
church*yard,  and  ''when  received,  shall  be  applied  by  the 
churchwardens  in  aid  of  the  church-rate  of  the  said  parish/' 
Now,  what  rate  is  meant  by  these  words,  **  diurch-rate  ?" 
Is  it  the  trustees'  rate,  or  that  which  is  generally  understood 
in  the  ordinary  acceptation  to  be  a  church-rate  ?— «  church* 
rate  made  in  the  ordinary  form  by  the  churchwardens  and 
the  paridiioners  ?  In  order  to  sift  this  question,  I  must  re- 
fer to  the  subsequent  sections  of  the  Act.  The  2Mk  section  $84^ 
directs,  that  pews  or  seats  may  be  let  to  schools,  and  that  the 
rents  arising,  therefrom  shall,  during  the  continuance  of  the 
rate  to  be  raised  by  this  Act*  be  paid  to  the  treasurer  of  the 
trustees,  and  applied  to  the  uses,  intents,  and  purposes  of 
this  Act ;  and,  at  and  from  the  cessation  of  the  rate,  shall 
be  paid  to  the  churchwardens  of  the  parish,  and  be  applied 
in  aid  of  the  churdi-rate  of  the  said  parish.  So  that,  as  re- 
lates to  these  funds,  the  application  is  twofold ;  first,  during 
the  continuance  of  the  rate»  to  the  trustees  for  the  purposes 
of  the  Act,  and  afterwards  to  the  churchwardens  in  relief  of 
the  church-rate.  By  the  27th  section,  it  is  durected  that  (27. 
certain  burial*fees,  other  and  different  from  those  before: 
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Nov.  29.      mentioned,  shall  be  applied  in  the  same  manner  as  in  tk 
rofWvlvioiii.  ^^^  sectimi ;  that  is,  daring  the  oontinaance  of  theiite,v 
the  trustees,  and  afterwards  in  aid  of  the  chnrdi-nte  of  t!K 
Result  parish.     Now,  on  a  careful  consideratioa  of  these  threes 

tions,  I  think  the  statute  makes  an  obrioas  dtstinctioD  is  t. 
the  three  different  species  of  emolument  of  which  I  b; 
spoken.  It  gives  the  first,  our.  the  dues  and  duties  payaik 
at  the  old  church,  instantly  to  the  church-rate— not  to  tik 
trustees  first,  during  the  continuance  of  the  rate,  batis^ 
stantly  to  the  church-rate.  It  gives  the  other  two  renatni!^ 
sources  of  income,  vis.  the  pew-rents  and  certain  bant- 
fees,  to  the  trustees  in  the  first  instance,  and  at  the  exp 
tion  of  their  trust  to  the  church-rate.  Now  what  can  k 
more  evident  than  this;  that  the  statute  clearly  coDtemplass 
the  existence  of  two  contemporary  rates  ?  If  Uiere  va 
not  to  be  two  contemporary  rates,  what  was  to  be  done  ^ 
the  dues  and  duties  payable  at  the  old  church,  anddun  odI' 
lected  at  the  new  church  during  the  continuance  d^ 
Act  contem.  trustees'  rates  ?    They  could  not  be  applied  to  the  tro^ 

tempos''''""  ^"^^  ^®  ^^  "y*'  ^®y  ^^^^  go  to  tiie  church-rate^  and  vi 
rates.  to  the  trustees.     It  is  a  necessary  inference,  that  die  iit 

contemplated  two  rates.  I  am  now  speaking  of  the  wonk^ 
the  Act ;  what  the  intent  of  the  Legislature  was,  I  mostcii- 
lect  from  those  words  and  nothing  else.  And  if  this  be » 
it  repels  all  inference  whatever,  that  common  chuTtb-nt& 
in  the  common  and  ordinary  shape,  were  to  ceaieitu? 
period. 
Difficulty  in  .  Now  I  should  not  act  candidly  if  I  did  not  say  that  tbfl^ 
respect  to  §29.  |g  g^jn  ^^^  difficulty  left  in  this  Act;  for  it  is  true,  w^ 
standing  the  sections  I  have  read,  that,  at  the  ctmnff^ 
ment  of  the  29th  section,  words  are  used  which  appaiQi^ 
contemplate  the  application  of  the  dues  and  duties  ptj*^ 
at  the  old  church  to  the  purposes  of  the  statute,  or  dx  ptf' 
poses  for  which  the  trustees'  rate  was  to  be  applied.  It  ^ ' 
very  hard  task  to  give  any  thing  like  a  satisfactory  esfAi» 
tion,  or  a  uniform  interpretation,  of  local  Acts  like  ^ 
The  words  are  these ;  '*  tiiat  as  the  aforesaid  dues  and  k^ 
payable  to  the  churchwardens  of  the  said  parish,**  not  trtf* 
tees,  '*  may  be  insufficient  for  the  purposes  of  the  Act,  u^ 


IML]  CONSISTORY  CX>URT.  199 

truMtee$  ahaU  haTe  power  to  make  a  rate."  Now,  how  this  Nov.  29. 
ia  recoadleable  with  the  preceding  aectiona,  I  confeas  I  am  p.  r  ' 
at  a  loaa  to  conceive*  But  I  have  no  doubt  about  the  effect* 
I  have  no  doubt  that  a  mere  statement  of  an  Act  o£  Parlia- 
ment, BB  a  mere  inducement  for  directing  new  fees  to  be 
levied,  can  by  no  possibility  overrule  the  dear  terms  of  the 
three  preceding  sections. 

I  am  of  opinion,  therefore,  that  this  statute  has  not  re*     First  objee- 
pealed  the  ordinary  church-rate,  during  the  existence  of  the  ^^  ^''' 
trustees*  rate,  and  that,  therefore,  the  objection  that  the 
trustees  ought  to  have  made  the  rate  for  repairs,  and  for  the 
expenaes  ordinarily  attending  divine  service,  falls  to  the 
ground. 

The  next  objection  is,  that  the  rate  made  by  the  church-   Second  objec- 
wardens  ought  to  have  extended  over  the  whole  parish,  from  ^^^"* 
the  period  when  the  new  church  was  first  erected,  viz,  from 
1790.  to  1824.    No  doubt,  such  was  the  law.    But  in  virtue     Depends  on 
of  the  Church  Building  Acta,  58  and  59  Geo.  S,  the  original  3^.,^?'""^^ 
pariah  of  Hackney  was  divided  into  three  separate  parishes ; 
and,  if  there  be  any  alteration  of  the  limits  over  which  the 
church-rate  extended,  it  must  be  in  virtue  of  the  provisions 
of  these  Acts.    I  have  already  said,  that  it  is  no  easy  matter 
to  discover  the  true  meaning  of  the  local  Act,  and  to  recondle 
the  discrepandes  which  there  appear ;  but  that  local  Act  is     Their  oliscu- 
light  itself,  compared  with  the  obscurity  of  the  Church  "^- 
Building  Statutes.    To  them,  however,  I  must  now  apply 
myselfl 

At  the  period  of  making  the  rate  in  dispute.  Dr.  Wataon, 
who  had  been  the  incumbent  for  many  years,  was  dead ; 
consequently,  without  adverting  to  any  previous  resignation 
at  that  time,  the  division  into  distinct  parishes  had  com* 
pletely  taken  effect.  Now,  the  16th  section  of  the  first  45  Geo.  a 
Church  Building  Act,  45  Geo.  3,  after  empowering  the 
ecclesiastical  commissioners  and  the  Crown  to  divide  a  pa- 
nA  into  two  or  more  distinct  and  separate  parishes,  for  all 
ecclesiastical  purposes  whatever,  provides  that  no  such  divi- 
sion shall  completely  take  effect  until  after  the  death,  resign 
nation,  or  avoidance,  of  the  existing  incumbent  of  the  pa- 
rish to  be  divided.     It  will  soon  appear  that  this  distinction 
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Not.  29l      is  a  very  important  one.    The  question,  Ametan,  is,  d« 

y   r — \-.      the  Act  provide  that  the  church-rate  for  audi  distinct  ^ 

v*    Mui.  ^^^  ^^^^  ^^  ^j^^^  distinct  pariafaea)  ahall  be  levied  obiIk 

divided  pariah  only,  or  doea  it  not  ?     If  it  does  nol,  tko: 
common  law  remains  unaltered,  wfaidi  tbrows  the  bntk 
upon  the  whole  parish. 
$  16.  The  I6th  section  declares  that  the  pariah  may  be  dinis£ 

into  two  or  more  distinct  parishes  for  all  eoclesiastiol  ^^ 
poses  whatever;  and  by  these  words  a  necessary  impiiata 
is  raised,  that  the  old  common  law  was  altered,  and  ^  no 
was  confined  to  the  curtailed  parish.  Certaiuly  it  ii  ooi 
inconvenient  that  so  important  a  matter,  affecting  the  'v6t 
rests  of  so  many  persons  in  this  extensive  parish,  and  inixlie 
extensive  parishes,  throughout  this  eountry,  should  be  k* 
without  any  express  enactment  whatever.  Bat  so  it  is,  a&: 
I  must  now  see  whether  the  true  meaning  of  this  xd^i 
helped  out  by  any  subsequent  enactments,  vig.  the  31>' 
section  of  the  58  Geo.  S,  the  70th  and  71st  sections  of  ti/ 
Act,  and  the  20th  section  of  8  Geo.  4. 
56Geo.3,(31.  The  8  Ist  sect.  of58  Geo.  8  is  as  follows:  «Thatnodina^; 
of  any  parish  or  extra-parochial  place,  whether  it  be  dinie^ 
into  sqiarate  parishes  with  theconsentof  thepatron and  bisbif 

of  the  diocese,  or  into  district  parishes,  nor  any  thing  is tb 
Act  contained  in  relation  thereto, shall  affect,  orinanjnuns 
be  construed  to  affect,  any  parish  or  extra-parochial  pita^ 
divided,  or  the  persons  residing  therein,  or  in  any  (^ 
respect  than  in  this  Act  particularly  provided,  or  in  s<f 
manner  to  apply  to  any  poor  or  other  parochial  rates  ^ 
may  be  raised  in  the  parish  or  extra-parochial  place  so  £> 
vided,  or  in  any  such  separated  parish  or  district  parish,  or& 
the  maintenance  or  relief  of  poor  persons,  or  to  sny  titie« 
daim  to  such  relief,  or  to  any  powers  relating  to  any  «^ 
cates,  or  holding  vestries,  or  appointment  or  powers  of  p^ 
rish  officers,  or  any  such  relief  or  daim  ihentfh(X^^. 
Act  or  Acte  of  Parliament,  or  law,  or  custom  rdiOK 
Uiereto ;  save  and  except  as  to  church-rates,  in  so  frr  ts  u^ 
same  are  regulated  by  the  provisions  of  this  Act;  bot  tv 
original  parish  shall,  to  all  such  purposes,  remain  and  ctf- 
dnue  in  law  a  parish  to  all  intenU,  as  if  no  such  ^^ 
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hereof  into  wpavate  pnriahea  or  diAinct  parities  had  been     .N6y.  29. 

nade"  

Now,  would  anybody  have  befie^ed,  6  priori,  that  with 

uch  an  enactment  as  thia,  ao  sfrongv  so  oonclilahre,  ao  ooni« 

irehensive  in  ita  tenoos,  with  a  dear  excf  plion  ju  to  chiirch- 

atea,  ao  far  aa  they  are  regolated  by  thai  Act,  there  ia  not 

o  be  found,  in  any  of  theae  Acta,  any  diatinct  praviaien  £br 

he  raiaing  of  the  ratea  where  a  parish  ia  divided  into  three 

[istinct  parishes,  different  from  the  andentlbnn?    Thiereia 

lot  one  direct  enactmeilt,  where  parishes  .are  divided  into 

liatinct  parishes,  that  the  ordinary  dinrch^rate  shall  be 

evied  in  each  distinct  parish,  and  not  kk  one,  and  to  aolve 

he  question,  whether  such  was  the  intention  of  the  Legia*     No  distinct 

atare,  or  whether  such  effect  has  been  wrought  thmigfa  P^^H*®"  .'" 

he  medium  of  other  eiiactmeitts,  is  die  taak  imposed  upon  orchurch-rates, 

he  Court;  a  question  which  nev&'yet  lias  .been  solved,  but  J"^**?!*.?  ?•."? 
.   ^  "^  18  divided  into 

vhich,  I  know,   has  raised  considerable  difficulty  in  the  three  distinct 
ninds  of  others,  as  well  aa  myself.  parishes. 

The  70tfa  section  enacts,  **  that  the  repairs-.ef  all  such  dis-  §70. 
net,"  not  distinct,  **  churches  or  chapels  shall  be  inade  by 
he  districts  to  which  they  respectively  belong,  by  rates  to 
le  raised  within  the  district,  in  ISke  manner  as  in  caae  of  re« 
lairs  of  churches  l>y  parishes;  and  every  such  district  shall 
le  deemed  in  law  a  separate  and  diatinct  pariah  for  that  pur* 
»o8e;  and  the  repairs  of  all  dispels  not  made  district 
hurches  shall  be  made  by  .the  parish'  in  or  for  which  .the 
hapels  shall  be  buiH." 

Now  here  is  a  plain  atid  intelligible  enactment  aa  to  the 
node  and  extent  of  the  rate  for  distoict  dnnrchca ;  but  not  a 
7ord  as  to  distinct  and  separate  pari^ea. 

The  71st  section  provides  ''that  every  district  shall  re*  §71. 
sain  nevertheless  subject  for  twenty  years,  to  be  accounted 
rom  the  day  upon  which  the  district  churdi  or  chapel  shall 
•e  consecrated,  to  the  repairs  of  the  original  parish  ohurchy 
nd  be  deemed  part  of  the  original  parish  for  all  purposes  df 
uch  repairs,  and  the  making  and  levying  of  rates  for  that 
purpose ;  and  fVom  and  after  the  expiration  of  aiich  twenty 
ears,  the  parish  church  shall  be  repaired  by  the  district  of 
be  parish  left  as  belonging  to  it  lifter  the  other  divisions  of 

VOL.1.  2  D 
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Not.  89.      districts  are  made ;  and  each  district  shall  for  em  th» 
r — ^       after  make,  raise^  levy,  collect,  and  apply  sepanteandii» 
tinct  rates  for  repairs  of  the  churchy  or  churches,  or  dopi 
of  the  district,  as  if  a  separate  parish.** 

I  do  not  allude  particularly  to  the  20th  section  of  ^^ 
Geo.  4|  because,  though  it  vas  intended  to  clesr  op  the » 
barrassment  which  had  arisen  on  the  subject  of  re{iiin,ii 
does  no  such  thing ;  it  leaves  the  case  just  where  itfooDdk 
as  relates  to  this  subject 

DiiRculties.  Looking,  then,  at  all  these  enactments,  I  coofoilfc^ 

very  great  difficulty  and  embarrassment.  Hsd  the  m 
stood  upon  the  16th  section  alone,  the  path  would  havebes 
more  easy,  because  that  section  declares,  that,  where  the  d* 
vision  is  into  separate  and  distinct  psrishes,  itsbsllbefor& 
ecclesiastical  purposes.  But  the  Slst  section  hts  fsed 
great  obscurity ;  referring,  9A  it  does,  not  simplj  to  tk 
poor-rate,  but  to  all  parochial  rates,  and  enacting  that  tb 
shall  remain  unaltered  save  as  to  church-rates,  as  profib 
for  by  the  Act  I  am  compelled  to  say,  that  the  70tfa  d 
7l8t  sections  rather  assume  it  to  have  been  enacted  tfaitsep 
rate  and  distinct  parishes  shall  each  bear  their  own  nte,  ths 
enact  that  they  shall  actually  do.  so. 
Rule  of  con.      I  now  come  to  consider  what  I  shall  do  in  this  &A 

•traction.  poiition  of  the  case,  and  whether  the  rules  of  comtnctia 
laid  down  by  the  highest  Courts  of  Westminster  HaB,  tu 
enable  me,  amidst  all  this  difficulty,  to  come  to  any  dd^ 
like  a  safe  and  sound  conclusion.  I  nothing  doubt  the  i^ 
tention  of  the  Legislature ;  but  I  hesitate  grettlj  » ^ 
whether  they  have  expressed  that  intention*  Nothiof^ 
more  common,  in  an*  Act  of  Parliament,  than  to  findtii< 
the  Legislature  quod  tfoluU,  turn  dixit;  that  the  iDtcDttf 
may  be  collected,  though  the  expression  has  been  m^ 
My  opinion  is,  notwithstanding  what  I  have  slreadyoi^ 
firom  the  time  when  the  division  became  complete,  under  i^ 
16th  section,  the  rates  must  be  made  for  each  separate <v 
distinct  division.  My  reason  is  this:  the  rule  of  coo^Crndifl 
laid  down  by  the  highest  Courts  is,  that  if  you  are  in  do^ 
and  difficulty  as  to  the  true  meaning  of  an  Act  of  Ptf^ 
ment,  you  must  adopt  that  construction  which  will  not  it* 
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>  a  palpable  absurdity.  Naw»  what  would  be  the  conw  Nov.  29; 
uence  if  I  were  to  come  to  a  different  condunon?  The  y  ' — ^ 
(msequence  would  be  a.  palpable  abaurdity ;  that  a  district 
arish  would  be  exempt  from  the  repairs  of  the  mother- 
burch  at  the  end  of  twenty  years  ;  but  if  a  parish  be  di* 
ided  into  three  separate  and  distinct  parishes,  the  twa 
eparated  parishes  must  maintain  the  molher-church  to  all 
temity;  which  is  an  absurdity. 

That  I  may  not  be  thought  to  avoid  any  of  the  difficulties 
rith  which  I  admit  the  case  to  be  beset,  Uiis  is  the  principal 
round  of  my  coming  to  my  conclusion,  and  the  words 
finch  I  use  as  working  out  that  conclusion  are  those  used 
n  the  70th  and  71st  sections,  which  say  that  a  district  shall 
«  deemed,  in  law,  a  separate  and  distinct  parish  for  that 
lurpose ;  assuming,  therefore,  that  wherever  there  was  a 
eparate  and  distinct  parish,  the  rates  were  co-extensive  with 
hat  separate  and  distinct  parish,  and  no  further.  It  will  be 
observed,  that  I  have  all  along  relied  upon  the  fact,  of  the 
liviaion  being  complete ;  because^  had  there  been  no  resig-* 
lation^  and  no  death  of  the  incumbent^  notwithstanding 
hey  were  divided  into  three  separate  and  distinct  parishes^ 
mder  the  proviso  at  the  end  of  the  16th  section,  t^e  rate 
oust  have  been  over  the  whole  parish. 

Having  thus  dedared  my  opinion,  that  the  rate  ought  not  to  Third  objec- 
)e  made  by  the  trustees,  and  that  it  ought  not  to  extend  over  ^*^"' 
he  whole  original  parish,  the  question  which  immediately 
follows  is,  as  to  whether  the  churchwardens  were  duly 
ippointed,  and  are  the  proper  persons  to  sue  for  church* 
rates.  It  is  perfectly  true  that  several  of  the  articles  in  this 
Allegation  go  to  shew  that  the  churchwardens,  elected  by 
the  inhabitants  of  one  division  of  this  parish,  cannot  act  as 
trustees,  or  discharge  divers  duties,  under  the  local  Act. 
This  may  or  nuty  not  be  the  case,  and  on  such  a.  question  I 
^ive  no  opinion,  for  it  does  not  belong  to  me  to  decide  it. 
The  sole  question  for  me  to  determine  is,  whether  they  are 
legal  churchwardens  of  the  division  of  St.  John,  and  enti^- 
ded  to  sue  for  church-rates  in  this  case.  Here  again,  on  a 
question  so  important  as  this,  as  to  who  are  to  be  the 
i^al  churchwardens  where  one  parish  is  dirided  into  three 
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Nov.  29l  separate  and  diatinet  paritheSj  I  tiiink  I  have  a  riglit  to  atj* 
y.  "  V,  there  ought  to  be  an  egprew  legitlatire  deolaratiaD.  Bat  m 
iter  A8  I  have  been  able  to  refer  to  these  Acts,  I  ftar  there 
is  none ;  and  here  ag«ni»  the  imentian  of  the  Legislature  is 
to  be  pamftdly  coltected  by  infcrettce  only  fWnn  other  enact- 
ments. The  7Srd  sedaon  of  the  58  Geo.  Sy  directs! '*  that 
two  fit  and  pioper  persons  shall  be  appointed  to  act  as  chords 
wardens  for  every  church  or  ehapd  boilt'  or  appropnatsd 
under  the  provisions  of  this  Act|"  and  thset  they  shall  do 
every  thing  right  and  fitting  as  to  repssrs  and  so  Ibrth ;  but 
not  one  word  is  said  as  to  what  is  to  become  of  the  ancieot 
diufVchwardens,  the  ancient  officers  of  the  parish.  AH  that 
it  enacts  is,  that  the  new  cbarchwardena  for  a  district  pa- 
risfaj  or  dieting  church,  may  do  certain  acts ;  but  as  to  how 
the  old  churchwardens  are  to  be  elected,  all  is  le£t  in  the 
dark.  Aa  I  said,  the  78rd  section  provides  &r  the  appoint* 
ment  of  churchwardens  in  the  new  church,  and  the  71st  di* 
rects  that  every  district  shall  remain  lii^le  for  repairs  of  the 
parish  church  for  twenty  years,  *'  and  be  deemed  part  of  the 
original  parish  for  all  purposes  of  such  repairs,  and  the 
making  and  levying  of  rates  for  that  purpose ;  and  from  and 
after  the  expiration  of  such  twenty  years,  the.paridi  church 
shall  be  repaired  by  the  district  of  the  parish  left  as  belong'* 
ing  to  it  after  the  other  divisions  of  the  districts  are  made," 
and  that  each  district  shall  ever  after  make  and  appty  dis* 
tinct  rates  for  the  repairs  of  the  church,  as  it*  a  separate 
parish. 

I  have  proceeded  in  my  painftil  inquiry. tiMroUgh  these 
A^tsi  to  see  whether  I  could  gain  fresh  light  ftom  subsequent 
enacttilientB,  and  I  will  refer  to  those  which  appear  to  dud* 
date  the  questions  to  be  determined. 
1&2W.4.  in  the  Act  1  and  2  WilK  4,  c.  38, 1  find  two  sections,  the 
feSrd  and  26th,  applicsble  to  the  subject.  The  9Srd  enacts 
that  if  any  person  is  willing  to  e«idow  a  Chapel  of  Ease,  it 
may  be  separated  from  the  parish  church,  and  made  a  dis- 
tinct  pariah.  Being  so,  the  Legislature,  wisely,  prudently, 
and  cautiously,  go  on  to  enact  what  shall  be  done  by  church* 
wardens  j  for  the  26th  section  directs  that  two  fit  and  proper 
persons  shall  be  chosen  yearly  out  of.  the  infaafaitants  of  the 


841.}  COHMBTOBY  GOUJiT.  Wi 

lew  piuriBh*  to  act  .as  cburdimwdene  of  die  said  'pamh«  one  Nov.  29. 
»j  tbe  minister  and  one  bj  the  vestry,  vbo  *'  shall  do  all  jr.  ^ 
hinge  pertaining  to  the  office  oCchurehwardensi  aa  to  eede- 
iaatical  nia)tterB»  in  the  said  new  parisb*  in  like  manner  aa 
hongh  the  same  had  been  of  eld  time-  a  separate  and  disdnct 
mriah/*  According  to  this  aeetloii,  the  new  churchwardens 
roiild  be  competent  to  do  all  ^^eacleaiaatical  matters,"  and 
lothing  eke ;  they  would  not  be  churchwardens  of  the 
rhole  parish. 

Now  I  am  sorry  to  say  that,  having  stated  these  difficnl- 
iea,  as  I  am  bound  to  do,  in  plftin»  elear,  aiid. explicit  terms^ 

have  no  other  choice  than  to  revert  to  the  same  principle 
rf  construction  which  I  mentioned  bdbre,  namely^  that 
rhlch  avoids  absurd  consequenoea ;  though  I  fear,  in  resorti- 
ng to  that  principle  on  this  oocaaion»  I  shall  leave  many 
natters  in  a  state  of  great  difficulty  and  embarrassment  in 


If  Parliament  had  intended  that  the  churchwardens  of  Result  of  the 
he  andeni  parish  o£  fit.  John  Hackney  should  be  chosen  by  ^^^<'"'- 
he  whole  inhabkanto>  qua  churchwardens,  and  not  by  the 
nhabitants  of  the  curtailed  parish^  the  consequence  would 
»e  thia :  the  churchwardens  would  be  choeen  by  the  inha^* 
ntants  of  tveij  district  under  the  78rd  section,  and  by  the 
nhabitants  of  every  distinct  parish  under  the  provisions  of 
he  1  and  2  Will.  4 ;  and  yet,  though  in  the  two  minor  cases 
he  churchwardens  would  be  elected  by  the  inhabitants  of  a 
iistrict  or  distinct  parisfai  yet  in  a  divided  parish,  under  the 
3hiirch  Building  Acts^  the  tnhidtttants  of  a  distinct  or  cur- 
ailed  parish  would  not  be  electors*  Now  ^though  I  admit, 
nd  do  not  disguise  from  myself,  that  if  the  effect  of  my 
ndgment  is  to  say  that  the  churchwardens  are  good  in  re- 
pect  to  drarch-rates,  it  does  not  get  rid  of  the  difficulty, 
whether  they  are  good  churchwardens  for  other  purposes; 
tut  I  am  bound  to  adopt  an  interpretation  that  would  avoid 
gpross  absurdity ;  and  under  the  16th  section,  which  speaks 
f  *'  ecdesiastieal  purposes,"  and  under  the  78rd  section,  to 
Lold  that  these  churchwardens  are  churchwardens  of  the  dis- 
rict  parish  of  St.  John's  Hackney  for  the  purposes  of  church* 
ate,  and  doing  and  causing  to  be  done  the  necessary  repairs^ 
o  far  as  relates  to  the  church  of  St.  John's  Hackney,  and 
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Nov.  29*     are  properly  elected  by  the  inhabitants  of  diat  coitalfli 

For/vTiViiwi.  P"™^'  ^  ^®^^  them  to  be  good  for  the  rate  for  theitpin 
appertaining  to  the  church  only,  and  I  give  no  opimoDaito 
deni  "properiy  ^^^^  purposes.  Therefore,  I  think  (though  widi  idbcIi 
elected  by  the  doubt  and  after  great  consideration)  I  must  hold,acconiaf 
oirtailed  pa-  ^  ^^  ^^j^  ^  construction  I  have  stated,  that  these  d»R^ 
wardens  have  been  duly  elected  for  the  purposes  of  this  siH 

Objection  for     Now  if  I  am  correct,  the  objection  on  the  score  of  vtf 
want  of  notice,  ^^  ^^^  ^^^^^  ^^  y^^  ^^  ^^j^  ^  ^^  ^^j^j.  f^  j 

the  election  is  in  the  inhabitants  of  St«  John's  fisduejonij. 

I  have  not  heard  it  alleged  or  argued  that  a  proper  notis 

has  not  been  given. 

The  class  of  objections  which  I  have  already  co&nkfd 

are  such  as  would  vitiate  the  rate ;  I  now  proceed  to  a  (iti 

of  objections  of  a  different  character,  which  would  hiTctk 

same  effect  as  a  denial  of  the  facta  in  the  Libd. 

Fourth    ob-     The  first  of  these  objections  is,  that  th^  churchviidv 
jection.  y^  ^  ^y^^  ^^^  y^^  f^^^  .^  ^^^  j^^^  ai^cabietf 

church  repairs,  and  therefore  a  rate  was  not  neoewrf) ' 
it  is  alleged  in  the  Libel.  I  hold  that  there  is  a  nry  vi^ 
distinction  in  law  between  the  actual  possession  of  fiiniiad 
the  power  of  acquiring  them :  it  is  one  thing  to  have  hksa 
in  hand,  and  another  to  have  the  means  whereby  to  get  i^ 
Cbarchwar-  If  I  had  the  churchwardens  in  actual  possession  of  fa*^ 

to  bir?n^Mt''^  ^^^^y  applicable  to  church-rate,  and  which  would  mk' 
possession  of  rate  unnecessary,  I  should  be  bound  to  pronounce  against  tlit 
funds.  validity  of  this  rate,  for  it  is  always  essential,  to  the  vaiiditj«f 

every  church-rate  that  it  be  necessary.  But  IdonotiiQii'^ 
is  even  so  pleaded.  The  7th  article  pleads  that  the  diiesa^ 
duties  have  been  raised  and  collected,  and  that  a  laige  iOf'^ 
hath  from  time  to  time  been  realiaed, ''  but  that  the  wA^ 
and  duties  arising  from  the  use  of  the  burial-groond  $n^ 
applied  in  aid  of  the  church-rate."  This  is  not  an  aTennentB'' 
the  churchwardens  have  received  theduea— -if  ithadbefli^ 
tended  to  put  the  fact  in  issue,  that  the  churdiwsnleDs««< 
in  possession  of  funds,*^!  should  not  require  the  soiooDt^ 
be  stated— it  should  have  been  distmctly  pleaded,  and  tk 
churchwardens  mighthave  been  required  to  answer  on  o^ 
But  it  is  not  stated  that  they  received  one  shilling*  ^^ 
miss,  therefore,  from  my  mind,  all  considenlion  that  tv 
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cfaurdiwardens,  at  the  time  of  the  rate,  were  in  actual  pos-      Not.  29. 
lession  of  the  funds  referred  to.     Although  the  question  I  y     — T, 
am  about  to  discuss  is  hardly  raised  by  the  facts  stated  in 
the  Allegation,  still,  as  the  objection  has  been  much  pressed 
in  the  aigument,  I  will  consider  what  is  the  law  where  it  is     wbat  ii  the 
pleaded  that  the  churchwardens  ought,  if  they  had  done  1^^'  ^^"^ 
their  duty,  to  have  had  funds  in  their  hands,  though  they  might  ba?e  bad 
had  them  not  actually  in  their  possession*  fundt. 

I  am  of  opinion  that  the  course  to  be  pursued  by  the  Depends  upon 
Coart  would  depend  upon  the  particular  circumstances  of  ^'^IJJ?'^*"**' 
each  individual  case,  and  that  no  general  rule  can  be  laid 
down  to  govern  all  cases.    If  the  churchwardens  had  a  rate     If  a  rate  un- 
uncollected,  such  a  rate  as  would  be  sufficient  for  all  the  <^l^^ted, 
neoeisary  expenses  of  church  repairs,  I  should  refuse  to  re- 
cognize the  validity  of  a  new  rate,  for  they  would  have 
nothing  to  do  but  to  collect  the  old  rate,  and  by  obtaining     a  new  rate 
a  new  rate  they  would  be  in  no  better  situation  than  before,  nnneceseary. 
Btftif  it  be, said  that  there  is  a  certain  amount  of  money 
dne  belonging  to  estates  given  for  the  benefit  of  the  church, 
or  of  the  church-rates,  I  have  no  right  to  deal  with  the      Court  can- 
churchwardens  in  their  character  of  trustees,  and  enter  into  °^'    h^^rd  **** 
qneations  which  are  for  the  cognizance  of  other  tribunals,  in  their  capa- 
In  the  mean  time,  the  church  must  not  fall  down  till  these  ntyof  trustees, 
difficult  questions  of  law  are  dedded. 

1  do  not  think  that  I  am  bound  to  give  any  decided  opi- 
mon  as  to  the  effect  of  the  local  Act  with  relation  to  the 
application  of  the  dues  and  demands  payable  at  the  old 
church  or  at  the  new  ;  but  I  think  it  sufficient  to  express 
n>y  opinion,  that  if  there  were  any  usual  and  accustomed      Application 
dues,  as  stated  in  the  local  Act,  such  dues  are  by  the  23rd  ^^^^XctT^^ 
Met  of  that  Act  to  be  applied  in  aid  of  the  church-rate.  But 
I  muat  observe,  that  my  jurisdiction,  as  to  such  dues  and 
demands  is  very  limited  indeed ;  for  I  have  no  authority  to     Court  has  no 
decide  whether  there  are  any  dues  at  all,  and  I  never  could  Jli^e  ^^l^iT^uch 
enforce  their  payment:  all  thia  is  for  Courts  of  Common  dues. 
Iaw  to  determine.    Tables  of  fees  settled  by  the  Ordinary    Fees  notion/ 
never  can  be  l^al  fees ;  they  may  be  fees  which  the  Ordi-  ^*^'* 
naty  may  think  fit  and  proper  to  be  received ;  but  legal  fees 
can  only  be  by  immemorial  usage,  or  created  by  Act  of 
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Nov.  89.  Parliament  The  two  taUes  of  fees  before  me  ain  be  fiv  k 
Vari  Iv  o^^^  purpose  than  to  intimate^  on  the  part  of  d»«n 
'  learned  persons  who  have  eigned  them,  what  in  their  ofn&ie 
was  fit  and  proper  to  be  done.  Amongst  other  thiqgs,  I  iio^ 
in  one  of  these  tables*  the  following:  '^ For  efiery oarpi 
removed  out  of  the  parish  shall  be  paid  the  whole  dgtiatB 
the  minister,  charch wardens,  derk,  «nd  sexton,  as  if  sii 
in  the  church/'  which  is  absolutely  illegal  from  tbe  le^ 
ning  to  the  end. 

Under  these  circumstances,  how  can  I  hold  that  the  b» 
possibility  of  the  churchwardens  receiving  some  fees  p» 
vented  the  necessity  of  a  church-rate  ?  I  have  wA  janfr* 
tion  to  compel  the  churchwardens  to  act.  How  can  I  (» 
pel  them  to  do  that  which  falls  within  the  jurisdictifli  ^ 
Rate  not  in-  Other  Courts  ?     It  is  pleaded  that  the  rate  is  exoeisife,  b^ 

yaUd  on  ground  ^^^^  j^  ^g,  j^^  wanted,  as  they  had  odicr  funds.    I  cvaA 
that      church-  ,  .  ,  ,      i 

wardens  had    pronounce  the  rate  excessive  on  any  such  ground,  inds 

other  funds,      particular  objection  has  been  made  to  any  of  the  itemiint^ 

Allegation,  or  by  the  Counsel  at  bar. 

Fifth  objec-      It  has  been  urged  by  the  Queen's  Advocate,  tbat  the  i^ 

^°"*  18  illegal  because,  although  the  occupiers  are  asMifed,  tk 

landlords  of  a  large  class  have  been  called  upon  to  piy^ 

rate,  and  this  is  compared  to  a  diurch-rate  apptfentlyp 

pective,  but  in  reality  retrospective.  The  cases,  however,  c< 

Rate  must  be  wholly  different.  The  rate  ought  to  be  made  on  the  ocea^ 

I?*^V,?  i^Z'  *nd  he  is  liable  to  pay  it ;  but  it  is  not  of  any  hnportance  iln 

pier,  but  imnia-  r  </      >  .    ^ 

terial  who  pays  pays  it:  the  legal  responsibility  is  upon  the  occupier <>? 

'^'  but  if  there  is  any  arrangement  miule  by  which  the  bafi^ 

pays,  that  fomishes  not  the  slightest  objection  to  tk  r^ 
In  the  case  of  Thomptan  and  Satu^d  v.  Cbflper,f  Sir  ^ 
liam  Wynne  hdd  that  landlords  may  be  rated  instealfl 
^XMSupiers.  I  mention  this,  because,  until  that  decuMB' 
reversed,  being  a  decision  of  the  Court  of  Arches,  itvA^ 
be  binding  upon  me  whether  I  assented  to  the  doetn»' 
not.  I  am,  however,  of  opinion  that,  if  all  persons  U^ 
to  assessment  be  duly  rated,  it  is  not  of  the  slightest  iof^ 
tance  to  whom  application  is  made  for  payment  of  the  z^ 

*  Table  of  Fees  for  the  Parish  of  St.  John's  Hackney,  9th  Apnl  ^ 
f  3  Phlll.  64a 
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I  have  now  arrived  at  the  last  topic,  and  .the  question  is,      Nor.  29. 
Does  the  Allegation  state  saffident  facts  to  shew  that  the  y  r    ^^^^ 
rate  has  been  unequally  assessed?     If  the  rate  be  clearly  Las^ objection, 
uoequaly  it  will  be  invalid ;  but  a  slight  inequality  will  not     A  slight  ine- 
vitiate  the  rate,  for  it  is  impossible  to  rate  all  property  with  JJSit^th^Iate! 
perfect  predsion,  and  there  would  be  differences  of  opinion 
IS  to  the  value  of  different  properties.    An  Allegation,  that 
professes  ta  aver  that  a  rate  is  unequal,  should  state  the  va^ 
rioas  properties  and  sj^edfy  cases  in  which  property  was  not 
rated  according  to  the-  true  prindple  of.  valuation.    But  this 
Allegation  does  not  state  any  such  thing.     There  is  an  aver- 
ment that  houses  are  rated  in  the  Church-rate  Book,  and  the 
persons  are  called  upon  to  pay  according  to  the  prindple  of 
the  poor-rate ;  but  the  rate  would  not  be  invalid  on  that  ac-. 
count    There  is,  indeed,  an  averment  as  to  some  of  the 
hoases,  that  some  are  rated  according  to  one  rate  and  some 
OQ  another.     But  the  poor-rate  is  taken  on  a  gross  estimate, 
not  on  a  different  prindple.     In  one  article,  the  gross  esti- 
mated rate  for  the  poor  is  said  not  to  be  the  true  prindple^ 
yet  I  am  called  upon  to  say  that  the  gross  estimate  for  the 
poor-rate  ia  the  true  criterion.     Suppose  all  the  facts  in  this 
pirt  of  tlie  Allegation  be  substantially  established,  it  would 
decide  nothing  as  to  the  validity  of  the  rate. 

I  have  endeavoured  (no  easy  task)  to  compare  the  church- 
rate  with  the  poor -rate.  I  presume  from  the  heading  of 
the  Poor-rate  Book,  that  the  poor-rate  was  made  in  pur- 
wance  of  the  6  and  7  WilU  4,  c.  96,  and  the  local  Act.  The 
Act  of  Will.  4  requires  that  the  value  shall  be  the  actual. 
Dot  the  estimated  value.  The  estimated  value  of  the  poor- 
nte  is  said  to  be  no  criterion,  and  it  is  pleaded  that  the  esti- 
mated value  ia  below  the  actual  value.  I  will  grant  it  is  so ; 
bat  unless  the  parishioners  are  assessed  too  high,  the  rate 
would  not  be  invalid ;  there  is  nothing  to  shew  that  it  would 
be  unequal.     I  do  not  deny  that  it  may  be  so ;  butmy  judg-     Question  li- 

ment  must  be  confined  to  what  is  stated  in  this  very  Alle-  P^^^^  *®  ^^^ 

in  plea. 

gstion ;  I  should  betray  my  duty  if  I  stirred  one  inch  out 
of  the  facts  stated  in  the  Allegation.    I  am  not  to  presume 
any  thing,  and  if  there  has  been  erroneous  or  defective 
pleading,  the  party  must  take  the  consequence  of  it. 
VOL.  I.  2  b 
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Nov.  29.  In  the  course  of  the  argmneiit,  the  caae  of  Ckattrim  t. 

„         '         Farlar*  was  cited.    I  have  conndenble  difficalty  in  uodfl^ 

*  standing  how  that  case  has  any  bearing  whateyer  upon  ttit 

te^nl^F^^  present.    To  prevent  any  misondersUnding,  I  will  opic 

how  that  case  -  stood.    The  churchwardena  of  Kenangtii 


had  sued  for  a  church-rate,  in  the  ordinary  fonn ;  the  ds 
fence  was  this  :  that  the  rate  was  retrospective.  In  replj. 
the  churchwardens  themselves  pleaded  that,  althongh  tii; 
rate  was  retrospective,  yet  that  the  retrospectiTqieB  to 
justified  by  the  facts :  it  had  been  also  alleged,  bj  vif  (^ 
defence  to  the  suit,  that  persons  had  been  omitted  li 
ought  to  have  been  assessed,  and  the  churchwardens  ibd 
in  their  responsive  Allegation  the  reasons  why  thej  w 
omitted.  I  rejected  this  part  of  the  AU^^on.  Wlij: 
Because  the  churchwardens,  in  admitting  the  rate  to  be  re 
trospective,  admitted  themselves  out  of  Cour^  and  the  i» 
son  why  the  names  were  omitted  would  not  avail  when  tik7 
had  admitted  themselves  out  of  Court.  I  did  not  give  07 
opinion  whether  the  article  as  to  the  omission  of  mas 
would  have  been  a  valid  defence  or  not.  I  did  8sy,iDtbti 
case,  that  the  law  required  that  all  property  should  hen^ 
and  I  am  of  that  opinion  still,  though  I  do  not  ooofldcrtb: 
it  would  vitiate  the  rate  if  one  or  two  were  omitted.  Btf  I 
say  that  all  ought  to  be  rated,  for  if  all  were  not  ntel  ^ 
might  have  a  rich  man  inhabiting  a  cottage,  and  not  pni^ 
a  church-rate. 

I  have  now,  I  believe,  gone  through  the  whole  of  tii' 

objections  made  to  the  rate,  and  with  r^ard  to  the  b^  ^ 

Facts  do  not  am  sstisfied  that  the  facts  do  not  raise  the  quesdon  of  <^ 

Sf'uJeqLltJ*'"  inequality  of  the  rate.    InequalHy  is  a  legal  defence,  bit 

must  be  put  in  plea,  and  in  this  article  it  is  not  io>  ^ 

therefore  the  article  is  not  admissible.    Therefore,  fa*^ 

» 

considered  the  questions  of  law,  I  have  come  to  the  off^^ 
sion  that,  if  the  articles  were  proved,  as  laid,  they  v<^ 
Allegation     not  be  a  legal  defence  to  the  suit,  and  I  must,  aooordin^ 
rqected,  ^j^^  ^^^  Allegation. 

•  1  Curt.  371. 
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Vrfrosatttie  Court  of  Cantnbutp. 

December  6. 

In  the  Goods  op  Oborgb  THOMPSONy   dec— Morton,     a  will  de- 
—The  deceased,  an  engineer,  died  19th    August,  1841,  Jj^/!?py,^ 
leaving  a  widow  and  three  children,  one  a  minor  of  thir*  of  a  schedule 
teen.     On  the  day  of  his  death,  search  was  made  for  his  of  legacies,  m 
will  by  his  widow,  his  two  sons,  and  W*  B.,  who,  the  de-  ^fused  on  the 
ceased  had  stated,  was  one  of  his  executors,  to  ascertain  ground  that  the 
whether  he  had  given  any  directions  for  his  funeral,  and  in  ^Qtion  of  the 
his  writing-desk  was  fonnd  a  paper  writing,  purporting  to  will  was  insuf- 
be  a  will,  dated  2nd  July,  1841,  in  the  deceased's  hand-  ^"^^"^ 
writing,  and  signed  by  him,  but  unattested,  and  which  W.  B. 
read  aloud.    At  the  same  time,  another  paper  was  observed, 
also  in  the  hand- writing  of  the  deceased,  dated  25th  De»  The  valid  will, 
cember,  1838,  which  was  attested  by  three  witnesses.    Con- 
sidering the  former  paper  to  be  the  will,  W.  B.  advised  that 
the  paper  last  found  should  not  be  read,  as  it  was  a  **  dead 
letter,"  and  it  was  torn  up  and  burnt  by  the  parties  present,  destroyed. 
in  the  belief  that  it  was  superseded  by  the  paper  of  1841. 
The  will  destroyed  was  only  partially  read,  but  in  the  first 
sheet  certain  words  were  observed  to  have  been  struck 
through.    In  both  papers,  £•  C.  R«  and  W.  B.  were  named 
executors,  and  on  the  facts  being  known  to  the  former,  he 
said,  they  had  destroyed  the  valid  wiU.    No  draft  of  this 
will   had  been  found,  but  the  widow  and  two  sons  made 
oath  to  the  truth  of  a  schedule  of  the  purport  of  such  part  Schedule. 
of  the  will  of  1838  as  was  perused  by  them  previous  to  its 
destruction.   Two  of  the  attesting  witnesses  to  that  will  had 
made  affidavits  as  to  what  took  place  at  the  execution.    The 
personal  property  amounted  to  £4,800. 

Addami^  D.,  moved  for  probate  of  the  schedule  of  lega-  Motion. 
cies,  containing  such  part  of  the  will  as  could  be  ascer- 
Lained,  to  the  executor,  W.  B.,  limited  until  a  more  authentic 
copy  or  extract  should  be  brought  into  the  Registry. 

Sir  H.  jBNNSiu-*The  paper  of  July,  1841,  is  totally  Juoomxmt. 
inoperative^  for  it  is  not  attested  by  witnesses,  and,  conse- 
quently, the  paper  of  26th  December,  18S8,  was,  if  duly 
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Dec.  6.       executed,  the  real  will  of  the  deceased.     Now  some  part 

TkompaoH,  dec  ^^  ^^^  ^^^^  ^^  '^^  ^^  ^^^  ^™^  ^^  ^^  found,  and  a  schedule 

is  annexed  to  one  of  the  affidavits  of  the  purport  of  the  psit 

which  was  read.    Unfortunately,  there  is  no  evidence  which 

can  enable  the  Court  to  say  whether  this  schedule  is  or  is 

Must  be  proof  not  entitled  to  probate.    It  is  necessary  for  the  Court  to  be 

was  validly  ex!  satisfied  not  only  that  this  schedule  is  really  a  part  of  the 

ecuted.  will,  but  that  the  will  itself  was  validly  executed,  that  is, 

that  it  was  signed  by  the  deceased,  or  the  signature  duly 
acknowledged  by  him,  in  the  presence  of  two  or  more  wit- 
nesses present  at  the  same  time,  who  attested  the  execution 
in  his  presence.  Now  it  appears  that  two  of  the  witnesses 
have  deposed  that  they  were  present  together,  when  the  will 
was  executed,  and  that  they  subscribed  their  names  thereto 
in  the  presence  of  the  testator  ;  and  so  far  as  their  evidence 
goes,  there  is  sufficient  proof  of  the  existence  of  the  paper. 
The  third  attesting  witness,  who  is  a  brother  of  the  deceased, 
is  deaf  and  dumb,  and  he  has  no  recollection  of  the  drcum- 

Efidence.  stances ;  but  there  are  the  affidavita  of  J.  R.  and  G.  B.,  the 
other  subscribing  witnesses  to  the  paper.  J.  R.  says  that,  on 
the  25th  December,  1838,  he  was  desired  by  the  deceased  to 
come  into  his  counting-house  at  the  factory,  Pimlico,  where  he 
found  the  deceased  at  a  desk,  with  a  paper  writing  lying  be- 
fore him,  and  there  was  also  present  S.  T.^  the  deceased's 
brother ;  that  the  deceased  desired  the  deponent  to  sign  his 
name  thereto,  and  particularly  requested  him  to  sign  his 
Christened  name  in  full,  and  not  abbreviate  it,  which  he  is  in 
the  habit  of  doing ;  that  he  thereupon,  in  the  presence  of 
the  deceased  and  S.  T.,  signed  his  name  to  the  paper,  when 
the  deceased  by  signs  to  his  brother  requested  him  to  sign 
his  name,  which  he  did  in  the  presence  of  the  deceased  and 
of  the  deponent ;  that  he  does  not  recollect  whether  the  de- 
ceased signed  his  name  in  the  presence  of  the  witnesses  or 
not)  nor  does  he  recollect  whether  or  not  the  signature  of 
the  deceased  was  to  the  paper,  and  he  cannot  set  forth  the 
purport  or  contents  of  the  paper,  which  was  a  sheet,  and 
appeared  to  be  written  on  the  first  and  about  half  the  second 
side;  but  he  did  not  see  the  writing  on  the  first  side,  and  he  be- 
lieves the  whole  contentswere  in  the  deceased's  hand-writing, 
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w^ith  which  he  is  well  acqaainted,  and  he  conjectured  it  was  his  Die.  5. 
ivill,  or  some  paper  of  importance,  but  does  not  recollect  that  jTiou^i^  dee 
the  deceased  said  what  it  was ;  and  on  further  consideration^  to 
the  best  of  his  recollection^  he  believes,  there  was  one  other  of 
the  deceased's  workmen,  O.  B.,  also  present,  who  also  signed 
Ills  name  thereto.  So  that,  unfortunately,  this  witness  does 
not  recollect  whether  the  deceased  signed  the  paper  in  their 
presence  or  not,  or  acknowledged  that  it  was  his  will,  or 
whether  it  was  signed  at  the  time  or  not  The  other  witness 
speaks  almost  to  the  same  effect*  He  does  not  recollect  see^ 
ing  the  deceased  at  such  time  with  a  pen  in  his  hand,  or 
that  he  signetl  the  paper  in  their  presence,  nor  did  he  observe 
his  signature  thereto,  nor  read  any  part  of  the  writing, 
which  he  thought  had  reference  to  an  apprentice  of  the  de- 
ceased :  so  that  both  the  witnesses  were  ignorant  that  it  was  Deficient 
a  will  of  the  deceased  they  were  attesting,  J.  R.  thinking  it 
a  will,  or  some  paper  of  importance. 

I  am  afraid  that,  under  the  circumstances,  the  Court  not 
having  the  will  before  it,  and  the  witnesses  not'  being  able 
to  recollect  whether  it  was  executed  by  the  deceased  intheir 
presence  or  not,  I  cannot  on  such  evidence  pronounce  that 
the  will  was  executed  in  conformity  with  the  statute.  If  the 
witnesses  are  not  able  to'  recollect  the  facts,  how  is  the 
Court,  in  such  a  case^  to  know  that  the  provisions  of  the 
statute  have  been  complied  with  ?  Under  the  circumstanceSy  Motion  re- 
I  am  of  opinion  that  I  must  reject  the  motion.  jected. 


In  thb  Goods  of  Hannah  Dbuby,  Spinbtbb,  dbc«^-     Apapereze- 

3fot»oii.— The.  deceased  died  9th  October,    1841,  having  <^^^    '^^  ,^ 

°  presence  of  two 
executed    (by   a    mark)   a    will    on   the    preceding  day,  witnesses,  one 

appointing  T.  B.  B.  and  S.  C.  "  sole  executors."    There  ^  ^^<>™   l»d 

not    subscribe 
was  no  formal  attestation -clause ;  instead,  there  appeared,  till   next  day, 

"  Witness,  S.  C,  J.  B."     Upon  inquiry  by  the  proctor^  for  •ft«f  the    de- 
the  purpose  of  preparing  an  affidavit  to  supply  the  deficiency  — probtte    ro- 
of the  clause  of  attestation,  it  was  discovered  that  the  paper  ^^^^^ 
had  been  executed  in  the  presence  of  the  two  witnesses, 
but  one  o£  them  had  not  subscribed  it  until  after  the 
death  of  the  deceased.    In  their  affidavit,  J.  B.  deposed 
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I>xc.  6,  that  he  prepared  the  will  at  the  request  of  the  deceased^  who 
Dj^^  j^  was  ill  in  bedt  and  who  affixed  her  mark  thereto,  in  his  pre- 
sence and  that  of  his  fellow- witness ;  that  the  deponent  then 
subscribed  his  name  to  the  paper  in  the  presence  of  the  de- 
ceased and  S»  C,  who,  being  ignonnt  of  the  necessary  forma, 
did  not  sign  her  name  thereto  till  next  daji  after  the  de- 
ceased's death,  when  the  deponent,  **  thinking  it  more  ad* 
visable  that  the  name  of  S.  C.  should  appear  on  the  will,  she 
having  been  present  at  the  execution  thereof,  requested  her 
to  sign  the  same ;  but  there  not  being  room  underneath  his 
signature^  she  signed  her  name  above  it"  S-  C.  deposed 
that  she  was  present,  and  saw  the  deceased  place  her  mark 
to  the  will  in  the  presence  of  her  fellow-deponenty  who  then 
signed  his  name  thereto;  but  the  deponent  did  not  sign  hen 
till  next  day,  shortly  after  the  deaUi  of  the  deceased,  when 
she  did  so  by  desire  of  J.  B.  The  appointment  of  executors 
was  made  after  the  first  execution,  and  the  paper  was  re- 
executed  in  the  same  manner,  except  that  the  order  of  the 
witnesses'  names  was  reversed.  The  deceased  left  two  bro- 
thers and  two  sisters,  her  only  next  of  kin,  who  were  named 
residuary  l^fatees  in  the  wilL  The  property  amounted  to 
£420  stock. 

Motion.  Bajffbrd^  D«,  moved  for  probate  of  the  paper. 

JuDGMxnT.  iSiB  H.  JsNNJiR. — ^The  paper  purports  on  the  fiice  of  it 

to  have  been  regularly  executed,  and  attested  by  two  wit- 
nesses ;  but  upon  the  proctor  (very  properly)  inquiring  as 
to  the  manner  in  which  the  will  was  executed,  it  turned  out 

Froprietyorthe  (and  this  shews  the  propriety  of  the  rule  which  the  Court 
Only  one  wit-  ^*^  ^^  down,  that,  where  there  is  no  formal  attestation- 

nes8  attested  in  clause,  there  shall  be  an  affidavit  as  to  the  facts  of  the  execu- 

8^oe!!    "  ^^'  ^^)  ^^^  ^""^7  ^^^  witness  attested  the  paper  in  the  presence 

Motion    re-  of  the  deceased.     I  must  reject  the  motion. 

jected. 


Alteration  in      In  the  Goods  OF  Annb  Hollowat,  Spinsteb,  dec— 

eyTdlncT  w'^to  MGtUm.^The  testatrix  died  22nd  May,  1841,  having  duly 

whether  made  executed  her  will,  with  a  codicil,  appointing  her  brother, 

cut'ion'^^*'  ®*®-  J.  Pi  H.,  and  sister,  S,  H.,  executors.    J.  P.  H.,  ahorUy  after 

her  death,  found  the  papers,  in  their  present  plight,  in  a 
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drawer  in  tbe  testatrix's  bed-room,  where  she  had  stated  to       Die.  6. 

him  that,  in  the  event  of  her  death,  they  woald  be  found.  „J         . 

The  will  is  dated   7th  September,    18^9,  and  the  codicil  ''^' 

(which  is  written  on  the  back  of  the  last  sheet  of  the  will) 

18th  May,  1841.    Various  unattested  alterations  appeared 

in  the  will,  none  of  which  were  material,  except  one  in  the 

residuary  clause.    In  the  will,  as  it  originally  stood,  ^e  re-  Alteration. 

sidne  was  given  toS.H.,  the  sister>  ''for  her  life  [#tc]  and 

benefit)"  which  words  were  struck  through,  and  the  words, 

**  entirely  at  her  own  disposal,"  interiined.    The  whole  of 

the  will  and  interlineations  therein,  as  well  as  the  codidl, 

were  in  the  hand- writing  oi  the  testatrix's  sister,  S.  H.,  who 

survived  her,  but  died  83rd  May,  1841,  the  day  after  the 

testatrix.     No  evidence  oould  be  obtained  as  to  when  the     No  evidence 

slterations  were  made,  which  were  not  brought  to  the  no*  ^  ^   ^^* 

tice  of  the  witnesses,  who  merely  attested  the  execution. 

J.  P.  H.,  the  brother^  and  S.  H.,  the  sister,  of  the  testatrix, 

were  at  her  death  her  only  next  of  kin.    S.  H.,  the  sister, 

in  her  will,  named  the  testatrix  and  her  other  sister,  M.  H., 

executrioes  and  universal  legatees ;  and  both  dying  in  her 

life-time,  J.  P.  H.,  the  brother,  became  her  leg^  personal 

representative,  and  in  July,  1841,  letters  of  administration, 

with  will  annexed,  of  the  goods  of  S .  H.,  were  granted  to  him 

as  the  only  next  of  kin.  The  will  disposed  of  real  as  well  as 

personal  property ;  the  latter  was  under  £100.    The  codicil 

related  to  real  property  only. 

Sir  /.  Dodson^  Q.  A.,  moved  for  probate  of  the  will  as  it  Motiom. 
originally  stood.    Whether  the  residuary  clause  were  as  tbe 
will  originally  stood,  or  as  it  now  stands,  the  property  would 
become  that  of  J.  P.  H.,  the  brother. 

Sir  H.  Jionneiu — Although  it  is  unimportant  to  the  party  Judghxnt. 
in  this  case  which  way  the  question  is  decided,  it  is  of  im* 
portance,  in  respect  to  principle,  that  the  Court  should  en- 
deavour to  ascertain  at  what  time  it  is  probable  the  altera- 
tion was  made*  The  ireehdd  property  is  devised  to  the 
deceased's  sister,  S.  H.,  for  life,  then  to  her  brother,  J.  P.  H., 
for  life,  then  to  her  niece,  £.  S.  Y.,  for  life,  then  to  the  issue 
of  her  niece,  and  if  she  leave  no  issue,  then  to  her  cousin^ 
Locd  Denman.    The  codicil  is  to  this  effect :  '^  It  is  my  . 
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« 

Dec.  6.       wisht  since  writing  my  will^  that  my  sister,  S.  H.,  if  sbe 

HoUo        dae  ^^^^  ^^  neoessary  to  sell  the  house  after  my  decetse,  sb 

has  my  full  consent  so  to  do,  and  likewise  to  leave  h  ti 

whom  she  pleases  after  her  death — my  dear  sifter  Smk, 

knowing  my  wishes  on  the  subject,  ¥rill,  I  am  sure,  do  vk 

Probsble,  after  is  right."     I  cannot  but  think  it  probable, — the  Coint  is 

execution ;  but  ^^  means  of  knowing  whether  it  is  so  or  not,— tbit  & 

alteration  as  to  the  residue  was  made  at  the  time  the  codki 

no    circum-     was  written.     It, is  impossible  to  say  more,  as  there  arese 

Jjj^n^'*'*^^^  circumstances  from  which  the  Court  can  collect  the  ti» 

when  the  alteration  was  made,  the  sister,  who  made  it,  b- 

Probate    as  ing  survived  the  testatrix  only  a  single  day.     Probate  of  tk 

ijHid.^"^"*"^  will  must,  therefore,  pass  as  it  originally  stood.    Posal^ 

the  Court  may  be  entirely  wrong ;  but  it  has  endeiTOfin 

to  ascertain,  as  far  as  it  can,  the  real  fact.     If  the  altenbfi 

No  difference  had  made  any  difference  to  parties,  the  will  must  ha?ebea 
to  party.  ,    , 

'^ '  propounded. 


A  codicil  de-        In   THE  GoODS   OF  LlKUT.-GsKBRAL  WlI^LUJC  ThOU* 

StorSdte!™^,  DEC*— 3fo<iofi.-The  deceased  died   18th  Nofcnibfl. 

gatee,  through  1841,  leaving  a  will  dated  28th  October,  1881,  and  a  coe- 

^^InZ  ^  °^  thereto,  dated  ISth  October,  1838.   On  the  26th0ctoba 

An  unexecuted  1841,  he  executed  a  further  codicil,  under  the  fi^ov^ 

to^  rob^te.***^  circumstances.    The  tesUtor  by  his  will  had  bequeathed  c 

his  cousin  and  heir-at-law,  Thomas  Reeve  llioniton,  E^ 

(at  whose  seat  he  had  resided  for  the  year  preceding  ^ 

death),  who  was  his  executor  and  residuary  legatee,  aDb 

paintings'  in  his  house  at  Grosvenor  Gatfe,  with  a  iMi^ 

that  they  should  be  kept  as  heir-looms  at  the  family  seat  £ 

T.  R.T.,  at  Brockhall,  Northampton.    A  day  or  two  p 

vious  to  the  date  of  this  codicil,  the  testator  had  pat  a^ 

the  hands  of  T.  R.  T.  a  paper  sealed  up,  bearing  the  foUo** 

ing  superscription :  '^  Thomas  Reeve  Thornton,  Esq.,  Brtxi^- 

halli  Weedon  ;  to  be  delivered  on  my  decease :  Wid.T1x«^ 

ton  :'*  desiring  T.  R.  T.  to  open  and  read  it   This  geotleofe^ 

seeing  by  the  direction  that  the  paper  had  been  ioteodedbf 

the  testator  to  be  delivered  after  his  death,  hesitated,  ^ 

motives  of  delicacyi  and  delayed  doing  so  till  he  could  ob- 
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fer  with  fait  son,  E.T.,  a  barrister.    On  the  25th  October,       Pco  6. 
T.  R.  T.,  with  the  concurrence  of  his  son,  opened  the  paper,   jTbrntoii,  dec, 
and  found  enclosed  therein  a  paper  in  the  testator's  hand- 
writings addressed  to  T.  R.  T.  in  form  of  a  letter,  in  which 
the  testator,  referring  to  the  direction  in  his  will  that  his 
paintings  should  be  kept  as  heir-looms,  stated  that  he  con- 
sidered the  request  unreasonable,  and  desired  that  T.  R.  T. 
would  consider  himself  at  liberty  to  dispose  of  them  as  he 
saw  fit.     E.  T.,  on  perusing  the  letter,  with  his  father,  ob- 
served that  it  would  have  no  effect  to  invalidate  the  direction 
in  the  will,  as  to  the  paintings,  and  stated  that  the  testator's 
intention  could  only  be  carried  into  effect  by  a  formally- 
execruted  instrument,  and  he  accordingly  wrote  out  a  codicil  Codicil, 
to  the  effect  of  the  letter ;  but  upon  completing  the  same;  he 
found  that  he  had  not  left  sufficient  space  for  the  signatures 
of  the  witnesses  and  for  the  testator's  seal  (which  was  large), 
and  he  therefore  made  a  fresh  copy,  which,  having  been  sub-  Fresh  copy. 
mitted  td^and  approved  by  the,  testator,  was  on  the  same  day 
duly  executed  by  him  in  the  presence  of  witnesses.     The  Executed. 
testator  and  the  two  witnesses  then  left  the  room,  and 
T.  R.T.,  in  the  presence  of  his  son,  enclosed  the  letter  and 
its  envelope,  and  with  them  (as  he  and  his  son  imagined)  the 
codicil  just  executed,  in  an  envelope,  which  he  sealed  up, 
and  the  first  copy  of  the  codicil  being  considered  of  no  use, 
T.  R.  T.  took  up  a  paper,  which  he  and  his  son  supposed  to 
be  such  copy,  and  threw  it  into  the  fire,  and  it  was  de-  Codicil  burnt. 
stroyed.    The  envelope  containing  the  enclosed  papers  re- 
mained in  the  possession  of  T.  R.  T.  till  after  the  death  of 
the  testator,  when,  upon  breaking  the  seal,  he  discovered 
that  it  contained  only  the  letter  and  its  original  envelope, 
and  not  the  codicil,  which  he  sought  for,  but  could  not  find. 
In  the  course  of  his  search,  however,  he  found  the  copy  of 
the  codicil  first  made,  which  he  intended  to  destroy  and  sup- 
posed he  had  destroyed.     T.  R.  T.  and  his  son  concluded 
that,  by  mistake,  the  executed  codicil  must  have  befen  burnt 
instead  of  the  first  copy,  which  £.  T.  now  deposed  to  be  an 
exact  counterpart  of  the  executed  codicil,  except  the  signa- 
ture, seal,  and  attestation. 

Robiruon,  D.,  moved  for  probate  of  the  will  and  first  codi«  Motion. 

VOL.  I.  2  p 
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Dec.  6.       dl,  and  of  the  copy  of  the  further  codicil,  dated  S5th  Oc- 
Thon^Hdee  ^^^'  1841,  limited  till  the  original  or  a  more  authentic 

copy  should  he  brought  into  the  Registry. 
JuDOMBMT.  Sir  H.  Jbnmer, — There  is  full  proof  of  all  the  facts,  aB 

far  as  possible,  in  this  case,  and  it  is  fortunate  that  the  first 
eopy  was  preserved,  otherwise  the  Court  might  have  had 
considerable  difficulty*  Here  there  can  be  no  doubt  tfast 
the  codicil,  prepared  by  the  executor's  son,  was  duly  exe- 
cuted by  the  testator,  and  duly  attested  by  two  witnesses ; 
Motion  and«  under  the  circumstances,  the  Court  decrees  probate  of 
the  papers  in  the  terms  of  the  motion. 


gninted. 


Adminiltn-        RXTDOB,  BY  HIS  AtTORNBT,  V.  PaRTRIDOB  and  NbWMAN. 

low^to1>ep*St  — ^o<«w-— J-  P-.  the  testator,  died  2Srd  September,  1822, 
in  suit  against  having  made  his  will,  appointing  J.  B.  sole  executor  and  re- 
deemed insol-  •^^'**'y  legatee  in  trust,  and  his  nephew,  T.  H.,  residuary 
vent  adminit.  legatee.  J.  B.  renounced  probate,  and  on  the  Slst  October, 
^M^'  li^  tfa^  ^^^'  administration  with  will  annexed  was  granted  to 
■ssecs.  T.  H,,  the  nephew,  who  possessed  -himself  of  the  whole 

effects,  having  given  the  usual  bond  to  the  amount  of 
£20,000,  with  two  sureties,  N.  P.  and  C.  K,  for  the  due  ad- 
ministration of  the  effects,  which  were  sworn  under  £12,000. 
The  testator  had  bequeathed  his  personal  estate  to  the  before- 
mentioned  J.  B.  upon  trust  (amongst  other  things)  to  invest 
£1,000  for  the  benefit  of  the  three  children  of  H.  R.^  when 
they  should  attain  the  age  of  21.  H.  R.  the  younger  (the 
eldest  of  these  children)  attained  his  majority  22nd  April, 
1840,  and  being  resident  at  Rio  de  Janeiro,  gave  a  power  of 
attorney  to  W.  T.  P.  to  receive  his  third  part  or  share  of  the 
£1,000.  T»H.,  on  being  applied  to  by  W.  T.  P.,  declined  to 
pay  the  legacy ;  in  order  to  ascertain  the  existence  of  aaseta, 
a  citation  was  extracted  against  him,  to  exhibit  an  inventory 
and  account,  which  were  brought  in  by  T.  H.,  whence  it 
appeared  that  the  asseta  were  more  than  sufficient  to  pay 
the  debts  and  legacies.  A  suit  was  thereupon  instituted  in 
1841.  the  Arches  Court  for  the  recovery  of  the  legacy ;  a  citation 
^*  issued  against  T.  H«,  who  gave  an  appearance ;  but  the  pro- 
29th  Avg,     ceedings  determined,  before  a  decree  had  been  obtained  for 
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the  payment  of  the  legacy,  by  the  death  of  T.  H.,  who  died      Dxc.  6^ 
mtettate  and  insolvent,  and  no  party  was  willing  to  apply      j^^g  y, 
for  administration  of  his  effects.    The  estate  of  J.  P.,  the     Pfurtridge, 
original  testator,  had  been  misapplied  by  T*  H.,  who  had     Aflnets  mis- 
converted  the  same  to  his  own  nse.  applied. 

Sir  John  Dodton,  Q.  A.,  moved  for  a  decree  against  the  Aaauiixirr. 
two  sureties  to  shew  cause  why  the  bond  should  not  be  per- 
mitted to  be  sued  upon  at  common  law,  and  was  proceeding 
to  argue  that,  in  the  case  of  a  legacy,  it  was  not  necessary 
that  this  motion  should  be  preceded  by  a  decree  against 
the  principaL;  that  the  adnunistration-bond  stipulated  that« 
the  administrator  shall  pay  <<  debts  and  legacies,"  and  non- 
payment was  a  breach  of  the  bond ;  when  he  was  stopped 
by  theCourt» 

SiK  H.JsNNSR.— This  is  a  clear  case.    As  the  legatee  J  odqmsmt. 
only  attained  his  majority  in  April,  1840,  and  is  resident 
ihrosd,  there  has  been  no  delay  on  his  part.    It  appears^     No  laches  in 
ttoofding  to  the  inventory  and  account  exhibitedi  that  the  1^8«^^ 
awU  amounted  'to  £10,899,  and  the  debts  to  £8,877,  leav- 
ing a  balance  of  £8,622,  and  therefore  there  were  assets  suf*     Assets  suffix 
fident  to  pay  oncthird  of  £1,000,  to  which  Mr- Henry  JJ^^**'   P*^ 
Rudge  the  younger  is  entitled.     Mr.  Howell,  the  adminis-  Administntor 
tnto,  has  died  insolvent,  and  no  person  has  applied,  or  is  ^«*  inwl^e^t. 
likdy  to  apply,  for  administration  of  his  estate.    There  is  no 
difficulty  whatever  in  the  case.    The  breach  of  the  bond  is     Breach    of 
Moertained ;  the  legacy  is  not  paid,  and  asseU  are  admitted.  ^"^  ^^^^^' 
It  may  appear  that,  after  so  long  a  time,  there  is  some  de- 
gree of  hardship  in  proceeding  against  the  sureties ;  but' 
they  ought  to  have  known,  at  the  time  they  gave  the  bond, 
that  they  would  not  be  discharged  till  the  money  was  pro- 
perly disposed  of,  which  could  not  be  done  till  the  children 
of  Mr.  and  Mrs.  Rudge  arrived  at  the  age  of  1^1  years,  which 
would  be  after  a  considerable  lapse  of  time.    Let  the  decree  Decree  to  issue, 
ione  to  shew  cause  why  the  bond  should  not  be  attended 
with. 
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Hv^w  Court  of  manttrtnrn* 

December  II. 

Churcli.rete.  Still  AND  Bunn  0.  Palfrey. — Li6eiL— This  WM  a  sci 
— Sauht  rateB  ^^  subtraction  of  cburch-rate,  brought  by  Letters  of  ReqnK 
were  of   long  from  the  Commissary  of  Canterbury,  by  the   churchw- 

bdllg  mcluded  ^®"'  ®^  ^^®  P*"***  ^  ^**"*  ^^"y  ^  Virgin,  Dover,  agds^ 
in  the  Libel),  Daniel  Palfrey,  a  parishioner.     The  Libel,  which  now  stood 

and  that  they  f^^  admission,  pleaded  that,  in  18S7,  the  parish  chnrdi  be^ 

were  not  made ,,  %    t»         »  ^i««  » 

in  vestry,  but  ^^  in  need  of  repairs,  and  the  churchwardens  being  wi^ 

by  parishioners  out  funds,  on  the  SOth  November,  pursuant  to  nodce  dm 
appointed     by    ,  ,  ...  ,  "^    _  _  .  ,     • 

the  vestry  for  R^ven,  the  parishioners  met  m  vestry,  when  twelve  paridiiah 

that  purpose,---  ers  were  appointed  and  authorised  to  audit  the  <:haicfaw- 

not  sustained,  j       t  ^  ,    ,  ,.  .. 

— Oligection,— ^^°"    accounts,  and  (accordmg  to  the  anaent  usage  ifi:: 

thai  the  rate  constant  practice  in  the  parish)  to  make  a  churdii-rate,  ontfe 
ter*s  stipend,—  Thursday  next  following ;  that  a  meeting  of  the  parishJoDcs 
sustained.  —  so  nominated  accordingly  took  place  on  the  7th  Deceaiber, 
such  purpose  is  '^^  ^®  accounts  of  the  then  churchwardens  having  bee 
to  be  recovered,  audited,  they  made  a  rate  of  4(i.  in  the  pound  (the  cfaurdi- 
rejected  widTn^'^®"'  being  present  and  consenting),  and  D.  P.  was  is- 
part  admitted,  sessed  at  14f.  6d.;  that  on  the  ISth  December,  183S,  t 
"^  ^'  ^  similar  course  was  pursued,  when  a  rate  of  4d.  in  the  poo)^ 

was  made,  D.  P.  (the  party  sued)  being  one  of  the  fooitea 
parishioners  then  appointed  to  audit  the  accounts  and  mib 
the  rate,  and  he  was  assessed  at  14f .  6d. ;  that,  in  18S5.  tk 
parishicmers  in  vestry  having  resolved  that  a  certain  piece  df 
ground  should  be  purchased  for  an  additional  burial-groiic^> 
authorized  the  churchwardens  to  cause  a  chur<*h-rate  to  ht 
made  to  raise  the  means  of  completing  the  purchase ;  thA 
at  a  vestry  held  15th  January,  18S6,  to  authorise  the  bor- 
rowing of  a  sum  to  defray  the  expenses  of  fiilly  oompletiae 
the  purchase,  the  churchwardens  were  authorised  to  bor- 
row £  1,200,  to  be  paid  by  yearly  instalments,  YnA  inters 
which  were  charged  upon  the  church-rates,  in  accordant 
with  the  provisions  of  the  Church  Building  Acts  ;  that  <c 
the  22nd  April,  18S9,  the  sum  of  £1,000  remained  iis- 
paid  of  the  aforesaid  sums  borrowed,  to  discharge  a  ptrt 
of  which,  the  then  churchwardens,  hf  virtue  of  the  s^i 
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Acts,  cluly  made  a  rate  of  3d.  in  the  pounds  for  raising  £452  Dk,  U. 
for  that  purpose ;  that  D;  P.  was  assessed  at  \0s,  lOj^d, ;  that,  StiSY~Paifra/. 
in  consequence  of  his  refusal  to  pay  the  three  rates  before 
mentioned,  he  was  summoned  before  two  justices,  when  he 
disputed  the  validity  of  the  rates ;  that  on  the  10th  January, 
1840,  a  vestry  was  held  pursuant  to  notice,  to  appoint  per- 
son^ to  audit  the  accounts  and  to  make  a  church-rate,  who 
were  to  meet  for  that  purpose  on  the  16th;  that  on  the  llth^ 
previous  to  their  meeting,  D.  P.  and  another  parishioner  de- 
livered to  one  of  the  *^  then  churchwardens  a  requisition, 
signed  by  a  considerable  number  of  the  parishioners,  that 
he  would  call  a  vestry  on  the  16th,  to  rescind  so  much  of 
the  order  of  the  10th,  as  empowered  the  auditors  to  make  a 
church-rate  vdthout  previously  submitting  the  churchwar- 
dens' accounts  to  a  future  vestry,  and  to  order  that  no 
church-rate  be  allowed  until  it  received  the  sanction  of  the 
purishioners  in  vestry ;  that  a  vestry  meeting  was  accord- 
ing held  on  the  16th  January,  when  resolutions  to  the  effect 
of  the  requisition  having  been  proposed,  another  resolution, 
by  way  of  amendment,  was  proposed,  to  the  effect,  "  that 
the  vestry,  fully  relying  on  the  integrity  and  judgment  of 
the  churchwardens  and  auditors,  and  being  desirous  of  up- 
holding the  national  church  as  by  law  established,  do  autho- 
rize them  to  proceed  in  carrying  out  the  resolution  passed  in 
vestry  on  the  10th  inst* ;"  that  this  amendment  was  carried 
by  a  show  of  hands,  and  a  poll  being  demanded  by  D,  P., 
the  votes  for  the  amendment  were  280,  and  for  the  original 
motian  146 ;  that,  in  pursuance  of  the  resolution  of  the  10th' 
January,  a  quorum  of  the  persons  appointed  (thirteen  in 
number)  made  a  rate  of  4</.  in  the  pound,  D.  P.  being  as- 
sessed at  14#.  6J« ;  that  at  a  vestry  held  on  the  30th  July, 
1840,  the  churchwardens  intimated  their  intention  to  make 
a  rate  for  payment  of  a  sum  on  account  of  the  money  bor- 
rowed for  the  purchase  of  the  cemetery,  and  it  wais  recom** 
mended  to  them  by  the  meeting  (at  which  D.  P.  was  present) 
to  make  a  rate  at  2d.  in  the  pound,  which  they  accordingly 
did  on  the  3rd  August,  and  D.  P.  was  assessed  at  7s,  Sd, ; 
that  on  the  19th  October,  1840,  a  church-rate  was  made  by 
a  quoruin  of  the  persons  (twelve  in  number)  appointed  by 
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Dec.  11.      ^^  vestry  to  audit  the  accounts,  of  4d.  ki  the  pound,  D.P. 

being  asaessed  at  14f. M. ;  that  he  had  refused  to pajtk 

SHUr.  P4Bgrmf.  ^^^^^  before  mentioned,  and  on  being  sununoned  before  the 
justices,  disputed  thdr  validity ;  that  D.  P.  had  been  k- 
quested  to  pay  die  several  sums  of  money  aBBcasfil  to  In 
(amounting  to  £3.  16#.  1}^),  but  he  bad  refused  or  sef- 
lected  to  pay  any  of  them.  The  defendant  did  not  uf 
oppose  the  rotes  for  the  burial-grounds 
May  22.  PhiUmorey  D^  in  opposition  tO  the  LibeL     The  prood- 

Aroumkvt.      -jj^  ^pQj^  ^jjg  f3^  of  ii  ig  nn  extraordinary  <me.    Tiie  rate 

cl«dmed  are  six  in  number,  four  ohurdi-rstea  and  two  oat 

Modeof  mak.  tery-rates,  going  back  to  1837,  and  the  mode  of  making  tk 

iiig  rate  unpre-  former  is  unprecedented.    The  parties  suing  do  net  ict  ^ 

that  the  vestry  was  select,  or  under  astatute;  but  tbey  ptevi 

a  practice  in  the  parish  that  persqns  are  delegated  totsk 

the  accounts  and  make  a  church-rate.    The  rates  themdiei 

Rateavowedly  set  forth  that  the  money  was  ruised  ''  for  and  towards  tk 

miilKr'stU  n«<»»«»^  repairs  of  the  church,  and  payment  of  the  fSs^ 

pend.  maintenance,  or  salary,  of  the  present  minister,  or  the  bb- 

iiister  who  may  be  for  the  ensuing  year,  end  also  fir  tbe 

payment  of  the  several  salaries  of  the  clerk,  organic  ^ 

sexton,  and  other  expenses  relating  to  the  dhurch  and  » 

Fatal  to  its  nected  therewith."    The  payment  of  the  minister's  <ip* 

Talidity.  ^^  ^f  ^^  „|^  jg  ^^^  f^^al  to  its  validity, 

Harding^  D.,  on  the  same  side«  There  are  but  three  kio^ 
of  vestries, — oommcm,  select,  and  under  particular  ieti  i 
Parliament  If  the  vestry  in  this  parish  is  a  peculiar  ck 
the  authority  must  be  shewn.  Then  as  to  the  ussge,  it  s 
not  alleged  to  be  immemorial,  but  only  an  endent  pnctic& 
Not  shewn  It  must  be  shewn  that  a  common  vestry  can  delc^  <> 
that  a  common  f^^ctions  to  another  body,  and  a  body  inde&nte  in  nuiabfl. 

vestry  can  q^  *  «▼!»•  v*ts 

legate  its  func-      Bumaby,  D^  in  support  of  the  Libel.    It  is  true  im  tr 
tions.  ^^^  ^^  1,^^!^  ^  2937  .  l)^(  ^^r^  i^g^  j,^^^  oo  j^ef,  «d 

No  limitation  there  is  no  limitation  to  a  suit  for  church-rate.     The  vetff 

as  to  time  of  j^  ^^^  gelect,  and  we  do  not  plead  immemorial  ussge,  botfi 
smng  for  .      .       .  .\^  •  /•       «^ 

church-rates,    ancient  practice  in  the  parish  to  appoint  persons,  from  je^ 

Ancient  prac-  ^    ^^j,   ^  ^^^^  ^^  accounts  and  make  a  churdi-rate,  ^ 
ticetoappomt       ',  ^'  .  ^   ,  «^-  i.^ 

persons  to      the  defendant  was  appointed  one  of  those  persons,  and  aJs 

make  rate.       as  one  of  the  quorum  of  five  who  made  the  second  ot* 
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whidi  he  now  opposes.    Befbre  the  magistrates,  he  disputed      Dzc.  II. 
the  yaKdity  of  the  cemetery-rate,  which  he  does  not  now  sHtbTpayr 
oppose.    Why  should  parishioners  not  have  the  power  to      Parishioners 
delegate  to  certain  of  their  own  body  the  duty  of  auditing  have  power  to 
the  accounts  and  making  a  church-rate  ?     It  is  true  that  the  **®*^*^«- 
ntes  cover  the  salary  of  the  minister,  but  as  there  is  no 
endowment,  no  other  fund  exists;  the  church  belongs  to     church    be- 
the  parish,  and  unless  the  mhiister  and  other  officers  be  paid,  ^ongs  to  parish, 
the  church  must  be  shut  up* 

Nicholl^  D.,  on  the  same  side.    There  is  nothing  illegal 
in  tile  yestry  of  the  whole  parish  delegating  power  to  a 
nbardinate  body.    We  do  not  plead  any  custom,  or  a  select 
vestry,  but  "  ancient  usage  and  constant  practice."    The  ves-     Vestry  gives 
trj,prore  naia,  appoints  auditors  and  gives  them  power  to  power  to  aiidi- 
make  a  church-rate,  at  a  fixed  time, — not  a  standing  rate,  but 
a  rate  necessary  at  the  time.     A  vestry  has  power  to  make     Vestry  may 
hy-kws,  with  especial  reference  to  the  repair  of  the  church'.  ^^^  by-laws. 
This  doctrine  is  distinctly  held  by  Lord  Chief«Ju8tice  Tindal 
and  the  Judges  in  the  Exchequer  Chamber,  in  Veley  v. 
BMrder,  who  lay  it  down  that  a  majority  of  a  vestry  have 
power  to  make  a  by-law  which  shall  bind  the  whole  parish, 
tod  a  rate  is  of  the  nature  of  a  by-law.     It  is  said  that  the 
festry  has  not  power  to  delegate  authority  to  an  indefinite 
munber.    If  it  had  been  a  permanent  body,  this  might  be 
^ae ;  but  it  is  delegated  from  time  to  time,  pro  re  nata, 
Ai  to  the  minister's  salary,  the  vestry  had  power  to  deal     Vestry    had 

vith  the  difierent  items,  and  the  Court  is  not  to  assume  that  P^^®^  ^^^^ 
.   .  items. 

It  IS  illegal ;  the  defendant  must  shew  it  to  be  so.    [Pbr 

CuL^-The  vestry  can  make  a  rate  only  for  necessary  re* 

piirs  and  legal  purposes ;  you  must  shew  that  they  are 

^ali]    There  was  no  objection  made  at  the  time.     The     Parish  is  pa- 

pariah  is  the  patron  of  the  livinir :  there  is  no  endowment  f"*"  ®^  ^^  ^'^- 

ttd  no  fees. 

Stb  H.  Jbmnbr. — I  see  no  objection  to  a  vestry  dele-  JuDCMiirr. 
P^gf  pro  re  naia,  the  office  of  auditing  the  accounts  and 
proposing  a  rate,  to  a  number  of  persons  nominated  for  that 
particular  purpose^  reporting  to  the  vestry ;  but  it  is  a  new 
feature,  that  here  is  no  report  to  the  vestry ;  the  dedsion  of 
^''ae  persons  is  candusive.    The  question  is,  whether  a 
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Dsc.  11.      body  of  persons,  nominated  by  the  whole  yestry,  has  tk 
Sim  ~~Pal/nu  J^^^  ^^  charging  the  church-rates  with  the  payment  of  tk 
minister's  salary*    This  is  a  most  important  point,  and  t 
seems  admitted  that  it  cannot  be  done  under  the  geoetu 
law;  it  must^  therefore,  be  under  the  particular  drcinih 
Libel  to  be  stances  q£  this  parish,  which  are  not  set  forth.     The  libci 
reormed.         must  be  reformed,  and  I  should  wish  to  know  the  propor- 
tion of  the  minister's  salary  to  the  amount  of  the  rate* 


Libel  as  re-  Xhe  Libel  was  reformed,  and  additional  aitides  wm 
ditional  arti-'  brought  in,  which  pleaded  that  the  church  of  Saint  Mvr 
cles.  the  Virgin  is  a  very  ancient  edifice,  of  SaxoQ  origin,  be 

longing  to  and  in  the  patronage  of  the  inhabitants  of  tk 
parish,  in  whom  (in  vestry  assembled)  the  election  of  tbe 
minister  is  vested ;  that  the  duty  of  providing  and  pajii^i 
stipend  to  a  minister  for  performing  the  spiritual  duties  d 
the  parish  hath  at  all  times  been  incident  to  the  possesne 
and  patronage  of  the  church ;  that  there  are  no  titha  cr 
glebe,  and  the  minister,  besides  Easter-offerings  and  ks 
for  occasional  duty  (which  together  are  of  small  amoont; 
receives  a  yearly  stipend  from  the  inhabitants,  the  aoMMic 
whereof  is  agreed  upon  at  the  time  of  his  appointment;  tlsc 
such  stipend,  so  agreed  upon,  for  60,  100,  200,  and  SCO 
years  last  past,  hath  been  raised,  together  with  the  suss 
necessary  for  the  repairs  of  the  church  and  other  expeoa^ 
incidental  to  the  office  of  churchwarden,  by  a  rate  upon  tk 
inhabitants,  and  that  upon  the  election  and  appointiiiait  u 
the  Rev.  John  Maule,  the  present  minister,  on  the  2U 
November,  1817,  the  stipend  agreed  to  be  paid  to  him  vis 
fixed  at  £200  per  annum,  which  is  raised  by  a  rate  on  tbe 
inhabitants  ;  and  reference  was  made  to  the  original  naDoDs 
of  the  proceedings  of  the  vestries  from  1611  to  1817.* 

*  The  following  are  cof^ies  of  some  of  these  exhibits : — '*  Memoam. 
that  the  xxth  of  June,  1611,  the  accontes  of  Thomaa  Obree  sod  Rkbri 
Dawkes,  churchwardens,  weare  adited,  as  weare  the  booke  for  ^ 
mynesters  waiges,  allso  the  ses  for  the  gallery  and  mony  othoirse 
reserved  [received  ?J  by  them  of  the  oald  cburchwardeas,  as  maye  apoE^ 
by  the  several  bookes.     First,  we  find  that  they  naeivcd  opoae  ck 
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PkUUmoref  D.— On  the  face  of  the  rate,  the  Court  cannot      Dzc.  11. 

soatain  its  validity.    The  leading  principle  of  church-rates  st^y.  PaUreM. 

18,  that  they  are  for  the  necessary  repairs  and  sustentadon  of     .       ^ 

the  church.    There  never  was  an  instance  of  a  rate  sustained  Aeooximt. 

which  included  amongst  its  items  the  minister's  salary.     In     ^^  instance 
__  _  _^     _  _  *      t^     r%       •  r-k         ofachureh-ratc 

Tmm  and  Cluheraw  v.  Omenf  a  case  m  the  Consistory  Court  including    ml- 

niater*!  stipend, 
booke  for  the  mynesten  waiges,  in  A.D.  1610,  the  some  of  £60. 8f.  7dL 

More  we  find  they  reserved  in  stoke  rentes  oulde  debtee,  the  some  of 
JC26.  19t.  lOd,  Item,  more  they  have  reserved  upone  the  communion 
booke,  £16.  St.  Bd,  Item,  more  they  have  reserved  upone  the  ses  for 
the  gallery,  £29.  16t.  ed.  Some  totall  is  £13a  8*.  Id  Item,  we  find 
that  tbey  have  paid  oute  of  these  resetes  for  the  mynesters  waiges  and 
other  charge  in  that  booke  apearing,  £87.  7«.  8cf.  Item,  more  we  find 
they  have  laid  out  for  the  binding  of  the  gallery  and  repairing  of  the 
pewefl»  as  aperes  by  that  booke,  £47.  10s.  4d  Some  totall  is 
£13^.  18c.  Orf.  So  we  find  the  paiments  exced  the  resetes  the  some  of 
£1.  9».  5d,  dewe  to  the  aforesaid  churehwardens.** 

"  Tbe  28th  day  of  June  1629.  The  parisheners  of  St.  Maryes  did 
meeCe  and  assemble  together  after  evenyngpnyer  to  confirme  and  main- 
tayne  the  ancient  custom  of  making  the  seasse  for  the  mynesters  wages, 
and  reparon  of  the  church,  and  it  was  then  agreede  by  the  most  voyces 
of  the  parisheners,  that  the  churehwardens  shall  be  warranted  by  them 
for  the  gatherynge  of  the  assesments  formerly  made  and  to  be  made  here- 
after respectively,  and  also  to  agree  to  allowe  the  suites  against  those* 
that  refuse  to  pay  theyre  assesments.** 

**  Ait  an  assembly  of  the  parishioners  of  the  pish  of  St.  Marie  in 
Dover,  on  Sunday,  the  25th  day  of  February  1654,  after  sermon  ended 
in  the  allemoone,  upon  notice  given,  according  to  the  usage  and  cus- 
tome  of  the  said  parish.  Att  the  same  assembly,  the  said  parishioners 
doe  elect  and  choose  Mr.  Nathaniel  Barrey  to  be  minister  of  the  said 
parish,  and  doe  agree  and  promise  to  give  and  allowe  unto  him  the 
snme  of  £100  yearly  and  every  year,  for  soe  long  time  as  hee  shall  con- 
tynue  minister  of  the  said  parish,  he,  the  said  Mr.  Barrey,  pforming 
all  the  offices  of  a  minister,  according  to  the  order  of  the  gospell.  And 
further  it  is  agreed  that  the  said  Mr.  Barrey  shall  be  settled  and  con- 
firmed minister  of  the  said  parish  by  authority,  according  to  the 
aontient  usage  and  custome  of  the  said  pish,  and  that  his  meanes 
shall  be  raised  as  formerly  by  way  of  assessment  upon  the  pishioners 
of  the  said  pish,  and  to  be  paid  unto  him  quarterly.** 

At  a  meeting  on  20th  April,  1671,  the  parishioners  agree  to  allow  Mr. 
Lodwicke  £80  a  year,  so  long  as  he  shall  officiate  as  minister. 

At  a  meeting  on  20th  November,  1698»  the  before-mentioned  Mr. 
Lodwicke  was  dismissed,  for  "neglecting  and  refusing  to  read  the 
common  prayer  and  preach  in  tbe  parish  church  for  six  Sundays  suc- 

VOL.  I.  2  6  cessively,*^ 
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Dxc.  U.      of  London^*  the  judge  pronounced  agauiat «  rate  in  BedoBl 

Stittr.  PMm  ^^^  parish,  on  the  ground  that  it  indnded  the  nls;  s 

the  minister,  observing  that>  '<  unless  the  power  be  osi- 

^eiw^  '  f<Brred  by  Act  of  Parliament,  it  is  not  competent  even  to  tk 


majority  of  a  vestry  to  make  a  rate  for  an  additienal  mom 
to  the  incumbent,** 

Harding,  D.,  on  the  same  side. — There  are  three  obJR* 
tions  to  the  Libel :  first,  that  the  mode  of  making  the  mt 
not  in  vestry,  is  bad  ;  second,  that  the  rate  cannot  vaisk 
the  minister's  stipend ;  third,  that  such  a  rate,  indading^ 
stipend  of  the  minister,  cannot  be  made  by  a  committee  t 
the  vestry ;  it  must  be  by  the  vestry  itael£ 

Bumabgy  D. — There  is  no  authority  for  saying  thsttl« 

rates  are  not  primA  fade  valid.    The  case  of  Ttmn  t.  to 

A  minister's  was  different  in  its  drcumstances  from  the  present.   A» 

for^djliduJI^  Ulster's  stipend  is  recognised  as  an  ecclesiastical  due,  fortlit 

tion  of  Eccle-  a4]ttdication  of  an  Ecclesiastical  Court.     Giiby  v.  Wi&m^' 

siastical  Court,  chocj^  ^ ^  jqi^j^  ^  LondcnuX    The  pariahioiiers  in  this  on 

c^ssiTely/*  the  minute  premising  that  *'  the  electing,  conturaiB^  si 
dismissing  of  the  minister  of  the  parish  is  in,  and  of  common  ligittte 
belong  mito,  the  parishioners.** 

At  a  meeting  on  17th  March,  1705,  of  the  pariabioocn.  *'{]»«> 
complaint  made,  and  several  witnesses  were  examined,  toochiagscw 
misdemeanours  committed  by  Thomas  Dale,  clerk  of  the  parish,  ^  ^ 
ill  and  loose  living;**  whereupon  he  was  discharged. 

At  a  meeting  on  4th  August,  1772,  the  parishioners  elected  b?  ib» 
jority  of  votes  the  Rev.  John  Lyon,  minister,  on  condition  tbsit  he  e» 
Btantly  resided  in  the  house  purchased  by  the  parisbioners  for  the  v^ 
Ulster,  and  pfeaehed  every  Sunday,  &c.|  and  it  was  agreed  that  he  shi^ 
be  paid  by  the  churchwardens,  "out  of  the  rate  or  aaeeasmeot  tA 
and  to  be  made  for  the  repairs  of  the  church  and  the  niainteoana  ^^ 
minister,  the  sum  of  £&d  a  year,  **  together  with  all  fees  and  perqu^ 
received  by  his  predecessors.** 

At  a  meeting  on  16tb  November,  1812,  the  Rev.  John  Msok** 
appointed  assistant  minister,  with  a  stipend  of  jESO  a  year. 

At  a  meeting  on  21st  November,  1817,  the  Rev.  Mr.  Blank  ** 
elected  minister,  in  the  room  of  the  Rev.  Mr.  Lyon,  deceased,  with  a  for? 
stipend  of  £200,  to  be  paid  by  the  churchwardens  "  out  of  the  nte  ^ 
assessment  made  and  to  be  made  for  the  repairs  of  the  church,  uA  tv 
maintenance  of  the  minister,**  so  long  as  he  sfaoold  reside  in  ^  p«^ 
and  do  his  duty  as  minister  in  bis  own  proper  persoi^  and  no  kngcc- 

•  ^e^l MmOhly Lam Mag,,^.        t  CrQ.Jac.66e.        22Stia8SI 


IMl.]  ARCHES  COUST.  8i7 

have  the  right  of  appointing  the  minister!  and  daim  th6      Dsc.  11: 
power  of  dismiedng  him ;  they  annex  conditions  to  his  ac-  stSsVlPaUrw 
oeptaDoe  of  the  office ;  there  is  no  stipend  attached  to  it,  no 
odowment,  no  glebe;  no  other  loeans  exist  of  pnmding  4^;|^,^'^l! 
for  the  minister,  which  is  the  duty  of  those  who  have  the  pend. 
patronsge*    If  this  suit  cannot  be  maintained,  the  church 
muat  be  shut  up ;  the  Court  will>  thereforCi  exercise  a  juris- 
dicdoo,  and  leave  it  to  the  other  party  to  move  for  a  prohi- 
Intion  if  he  think  proper. 

NickoUi  D.>  on  the  same  side.— It  is  not  necessary  to 
plead  custom  or  prescription,  since  the  parish  can  make  a 
by-law  in  a  matter  for  the  general  good.  In  Tann  v«  Owen^ 
the  looal  Act  defined  the  objects  to  which  the  rate  was  to  be 
applied,  tfnd  the  fund  out  of  which  the  minister  was  to  be 
paid. 

Thb  Court  took  time  to  consider  the  case^  desiring  to  CWr.  adv,  wU. 
have  the  books,  in  order  to  see  when  the  salary  of  the  mi- 
nister was  united  with  the  church-rate,  since  it  appeared  that» 
at  one  time,  the   salary  and  church  repairs  were  kept 
distinct 

Sib  H.  Jsnnbb. — In  this  case,  the  rates  for  the  payment     Dec.  11. 
of  money  expended  in  the  purchase  of  a  burial-ground  are  '"'" 

*ot opposed;  but  all  the  articles  of  the  Libel  relating  to 
the  church-crates  are  opposed,  as  well  as  the  additional  arti- 
cles, affording  more  information  to  the  Court  in  respect  to 
the  mode  of  proceeding  in  the  parish  than  was  given  in  the 
original  LibeU 

The  drcomstanoes  of  this  parish  are  very  peculiar,  as  Circumstances 
veU  as  the  course  of  proceeding  which  has  been  pursued  ^  P"i«*>  P*^''"- 
there  for  some  centuries  in  making  rates ;  and  although  it  ap- 
pears that  the  rates  have  been  made  in  this  manner  for  so 
long  a  time,  their  validity  has  never  before  been  called  in 
question.  But  the  party  sued  is,  nevertheless,  entitled  to 
lake  objections  thereto,  and  to  have  his  objections  weighed 
with  attention  by  the  Court,  and  to  have  them  answered. 

The  churchwardens  describe  themselves,  at  the  heading 
of  the  Libel,  as  successors  of  J.  G.  S*  and  J.  He,  who  were 
the  successors  of  T.  H.  £•  and  K.  H,,  who  were  the  8uoce8-> 
sen  of  T.  S.  and  T.  W.,  who  were  respectively  diardiwar«> 
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Die.  11.      dens  at  the  times  when  the  several  rates  were  made;  tk 

StUly.  Pc^Urty.  Libel  being  for  the  recovery  of  rates  which   Aoald  hue 

been  paid  to  their  predecessors  in  office.     The  consequeoc 

of  including  six  rates  in  one  proceeding  (four  for  the  dnid 

and  two  for  the  cemetery)  is^  that  it  has  ^ven  rise  to  pns 

Expensive  na-  ceedings  which,  if  the  rates  can  be  maintained,  may  bea> 
tore  of  suit,  tended  with  considerable  expense,  the  Libel  being  very  ksf 
(thirty-five  articles),  with  seven  exhibits,  and  the  two  addi- 
tional articles  having  ten  exhibits.  If,  therefore,  tfam  b 
any  real  and  valid  objection  to  the  rate,  it  is  very  deanfak 
that  the  suit  should  be  stopped  in  Umine,  before  any  oods- 
derable  expense  is  incurred. 

Objections  to  The  objections  to  the  Libel  have  been  reduced  to  tfane 
first,  that  some  of  the  rates  are  of  very  long  standing,  sd 
that  the  question  as  to  their  validity  ought  to  have  bea 
brought  to  issue  long  ago ;  second,  that  the  rates  were  on 
made  in  vestry ;  and,  third,  that  some  of  the  purposes  k 
which  the  rates  were  made  were  not  properly  the  subject  a 
church-rate. 
First  objection.  With  regard  to  the  first  objection,  the  Court  does  §» 
that  it  is  a  circumstance  which  has  been  very  propeih 
brought  to  its  attention,  inasmuch  as  it  is  not  only  prodi^ 

Inconveni-    tive  of  very  great  inconvenience  to  the  party  over  wham  ik 

iTuroceedin^' to  P^®**^^^"!?*  ^^re  pending  during  all  the  time,  but  alw  to 

recover  rates,    the  rest  of  the  parishioners,  who  had  been  called  npoo  t? 

pay  rates,  for  four  years,  which  might  turn  out  to  be  ilk^ 

and  invalid ;  consequently,  they  would  have  paid  them  a 

their  own  wrong.    Nevertheless,  the  Court  is  not  at  libeiif 

to  refuse  to  entertain  a  suit  for  the  recovery  of  such  late&if 

Cburchwar-  there  is  no  valid  objection  to  them.     But  it  must  be  nnda' 

adopt  the  ear.  stood  by  churchwardens  in  all  parishes,  that  the  Court  is  oa 

liest    proceed-  inclined  to  give  them  any  assistance  for  the  recovery  of  nts 

"1^8-  of  long  standing,  and  that  it  is  their  duty  to  adopt  the  ee- 

liest  proceedings  to  recover  a  rate  where  a  party  objects  t> 

its  validity.    In  the  present  case,  there  may  have  been  scne 

reasons  for  the  delay,  and  peculiar  drcumstancea  may  iam 

influenced  the  former  churchwardens  not  to  bring  farwvi 

the  questions  so  early  as  they  otherwise  might  have  dfloe> 

However,  the  Court  cannot  say  that,  in  this  parti^ilar  ase* 
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the  delay  is  a  radical  objection  to  the  enforcement  of  the      Dxc.  1 1, 
nte,  if  otherwiae  due.  sm^affhy. 

Tlie  second  objection  is  to  the  manner  in  which  the  rate 
was  made,  not  in  vestry^  but  by  a  certain  number  of  parish-  (ion. 
iooers  appointed  by  the  yestry  to  audit  the  churchwardens' 
accounts  and  to  make  a  rate :— an  objection  which  applies 
to  the  whole  of  the  four  church-rates,  for  they  were  all  made 
on  the  same  principle,  though  there  may  be  some  difference 
ai  to  minute  particulars,  such  as  the  number  of  persons  ap- 
pointed* There  is  this  distinction  between  what  was  done 
in  January,  1840,  and  in  preceding  years,  that  a  resolution 
was  then  proposed  by  Mr.  Palfrey,  who  had  acted,  on  a  pre- 
vious occasion,  as  one  of  the  auditOTs,  *'  that  no  church- 
rate  be  allowed  until  it  has  received  the  sanction  of  the  pa- 
rishioners in  yestry  assembled."  That  resolution^  however, 
was  n^atived  by  a  show  of  hands  and  also  by  a  poll,  and  an 
amendment  was  carried,  which  was  in  effect  a  resolution  to 
adhere  to  that  which  had  been  the  constant  practice  in  the 
pariah  for  many  years.  The  motion  so  made  by  Mr.  Palfrey 
was  not  at  all  an  improper  motion,  nor  unreasonable  in  itself, 
because  it  was  to  do  that  which  is  customary  in  every  parish 
but  that  of  St.  Mary  the  Virgin,  Dover ;  and  perhaps  it 
would  be  the  most  desirable  course,  that,  afler  the  persons 
empowered  had  audited  and  examined  the  churchwardens' 
accounts,  and  made  a  rate,  the  parishioners  in  vestry  should 
pass  the  accounts,  and  that  the  rate  should  be  confirmed  by 
a  resolution.  But  still  the  question  remains,  whether  the 
practice  adopted  in  this  parish,  and  acted  upon  so  long,  is  or 
is  not  such  as  to  render  a  rate  so  made  invalid* 

It  IS  said  that  a  rate,  to  be  good  and  valid,  must  be  made 
by  the  parishioners  in  vestry  assembled,  unless  by  statute, 
or  by  a  select  vestry,  or  by  prescription  or  custom  from 
time  immemorial ;  that,  as  neither  is  pleaded,  these  rates^ 
having  been  made,  not  in  vestry,  but  by  a  select  body,  can- 
not be  maintained.    It  is  certainly  not  alleged  that  there  has    No  immemo- 

becn  an  immemorial  custom  in  this  parish ;  but  it  is  pleaded  rial.custom,  but 
■        111  •  ■  ancient  usage, 

that  there  has  been  ''  an  anaent  usage  and  a  constant  prac- 
tice," and  properly  so  pleaded,  for  this  reason :  that  where 
rates  have  been  so  made,  and  sanctioned  by  the  parish  for 
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Dir.  11.      80  many  yean,  under  an  ancient  cualoai»  it  ahewa  that  dbe 

StiBvJPaifiw,  PAnahioners  bad  not  been  taken  by  aorpriae  ;  that  it  was  so 
noyel  mode  of  proceedings  but  one  wbich  "waa  appro¥ed  of 
and  adbered  to  by  a  large  body  of  the  pariahiancBa,  ai  aot 
an  inconvenient  mode  of  discharging  the  burden  winch  tk 
law  casts  on  them,  namely^  of  providing  bj  a  rate  lor  tk 
repair  of  the  church,  and  for  the  things  neoesaary  Ifar  tb 
due  performance  of  divine  servicei  and  which  mode  hd 
Firish   may  been  adopted  by  the  parishioners  as  a  by*law»  pro  re  asii, 

nro  n^ntJd.  ^'  ^^^  there  was  no  fixed  and  definite  number  of  persons  ap- 
pointed to  make  the  rate,  but  a  certain  number  waa  adected, 
according  to  circumstances,  at  the  time;  and  this  is  a 
the  nature  of  a  by-law.  As  it  ia  stated  by  I^ord  dad 
Justice  Tindal,  in  the  Braintree  case,  a  pariah  ia  a  oorpan- 
tion,  so  far  as  regards  the  making  of  ratea  Ibr  the  repair  d 
the  church,  and  ''the  power  of  making  by-la wa  ia inddea 
to  corporations  aggregate;"  and  he  observes  that  **IjoirdCBkt 
lays  it  expressly  down,  '  that  the  inhabitanta  of  a  town  w 
without  custom  make  ordinances  or  by*lawa  for  the  re|ai»' 
tion  of  the  church,  or  highways,  or  any  such  thiog,  wUi^ 
is  for  the  general  good  of  the  public;  and  in  audi  caaei^  or 
greater  part  shall  bind  the  whole,  without  any  cuaUan.'  *  i 
do  not,  therefore,  see  any  thing  improper  in  the  made 
adopted.  If  a  part  of  the  vestry  had  taken  upon  tiscmsthe 
to  assemble,  and  to  make  a  rate  without  authcnity  iupaitri 
to  them  by  the  whole  body  of  the  parishioners,  it  would  hmt 

Braintree  case.  fiQlen  within  the  principle  acted  upon  in  the  Braintree 
it  would  have  been  a  rate  made  by  a  portion  of  the 
ioners,  without  authority  and  notice  of  meeting.  But  tber 
is  this  most  material  difierence  between  the  prcaent  and  fk 
Distinguished  Braintree  case,  and  which  essentially  distingoiahes  thetwe; 
^^'  namely,  that,  whereas  in  that  case,  the  diurchwardeas  t»i 
upon  themselves  to  make  a  rate  of  their  own  aothocity,  0! 
without  notice ;  here,  the  persons  selected  to  make  the  ns 
were  appmnted  for  that  especial  purpose  by  the  whole  bodj 
of  the  parishioners,  after  notice  duly  given  of  the  poipotf 
for  which  they  were  convened  tc^ether,  namely,  to  Mppoai 
Objection  not  persons  to  make  a  rate.     If,  therefore,  the  qoeation  as  to  tiie 

"^^  admissioo  of  the  Libel  rested  upon  the  aeoond  ob|oetkB. ! 


from  the 
sent 
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should  be  inclined  to  think  that  the  Court  muft  admit  this      Dkc.  11. 
Libel,  and  if  proved,  to  pronounce  for  the  validity  of  the  g^^'plify^ 
rate.  ^'     ^^' 

Bat  there  is  anodier  objection,  in  respect  to  which  I  have  ^  Third  objec- 
mQch  difficulty;  namely,  that  a  considerable  part  of  the  rates    ^^ 
to  made  was  to  be  applied  to  the  payment  of  the  minister's 
itipeiid.    The  rate  itself  purports  that  it  was  to  be  raised    Rate  purports 
*'  for  and  towards  the  necessary  repairs  of  the  church,  and  menTof^mmlfll 
payment  of  the  stipend,  maintenance,  or  salary  of  the  mi-  tar's  stipend, 
oiiter ;"  and  the  question  is,  whether  the  providing  a  stipend 
for  the  minister  out  of  the  church-rate  is  a  legal  objection  to 
the  rate? 

From  the  additional  articles,  it  appears  that,  for  a  great   Has  been  paid 
number  of  years  past,  the  minister's  stipend  has  been  paid  ®**'  of  rates; 
out  of  the  church-rates ;  that,  in  1817,  when  the  present 
minister  waa  elected  by  the  parishioners  (to  whom  the  pa- 
tronage belongs),  it  was  agreed,  at  a  vestry  called  for  that 
porpoK,  that  his  stipend  should  be  £200  a  year,  in  addition 
to  the  surplice  fees ;  and  it  is  pleaded  that  this  stipend  had 
been  paid  ever  since  out  of  the  church-rates ;  that  former  mi- 
niiters  had  received  from  £80  to  £200  a  year,  and  they  had 
been  always  paid  from  the  same  fund,  and  the  accounts  of  and  allowed  in 
the  churchwardens,  in  which  these  sums  were  charged,  had  ^®  aocounu. 
been  allowed. 

It  cannot  be  denied  that  this  is  not  a  usual  mode  of  pro-     Not  a  usual 
viding  for  the  payment  of  a  minister  of  a  church,  to  make  ^^^' 
his  salary  or  stipend  an  item  in  a  church-rate ;  and  nothing 
bot  the  peculiar  circumstances  of  this  parish  could  have  in- 
duced the  parishioners  to  consent  that  it  should  have  been 
80  long  included  in  the  church-rate.    The  character  of  the    Nature  of  tbe 
preferment  in  this  parish  is  not  very  accurately  described  in  P«fennent. 
any  of  the  articles :  nothing  is  said  with  respect  to  it  in  the 
original  Libel,  but  the  additional  articles  plead  the  circum- 
itanoes,  and  the  exhibits  annexed  to  those  articles  tend  to 
eitahlish  them.     But  it  is  certainly  a  novel  mode  of  provid- 
oig  far  a  minister ;  and  since  an  objection  has  been  taken, 
the  question  is,  whether,  under  these  circumstances,  a  rate 
for  such  a  purpose  can  be  maintained  ? 

The  Court,  as  I  observed,  is  not  accurately  informed  what 
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Dec.  11.      18  the  true  character  of  the  preferment  in  this  pariihtM 

S^^~p^Agy  ^^  mode  in  wliich,  or  the  time  when^  the  pariflhioDenGBe 

into  poeseflsion  of  the  patronage  ;  all  that  it  can  ooUttt  b, 

No   endow-  that  it  is  neither  a  rectory  nor  a  vicarage ;  that  there  is  p 

"*"''°**^'^"- endowment,  and  no  tithes  belonging  to  the  church;  de 

Court  is  not  informed  whether,  in  fact,  Mr.Msnlekai 

license  from  the  ordinary  or  not;  though  I  presume  it  ntf 

be  so,  as  the  churchwardens  came  in  the  usual  conne  totk 

Commissary  Court  to  confirm  the  rate. 

The  Libel  pleads  that  the  minister's  rate  has  alwijs  ixs 

collected  with  and  paid  out  of  the  rate  for  the  repair  of  tk 

OriginBlly  two  church  ;  but  I  apprehend  that  originally  there  most  )tiK 

ter?*  s^n dT'a"  *'®®"  '^®  ^^^^'  ®°*  ^'^^  ^^®  minister  and  one  for  the  rep 

church-rate,  of  the  church ;  for  I  find  that,  in  the  minute  of  1611,00- 
tion  is  made  of  ''  the  book  for  the  minister's  wages"  n^-^ 
as  ''the  communion*book,"  and  ''the  cess-book  for tiie 
gallery."  It  is  quite  dear,  therefbre»  that,  at  that  tiat 
(1611),  the  book  for  the  minister's  stipend  (or  wages,  ait 
was  called)  was  separate  from  that  for  the  general  fandipii^ 
Subsequently  cable  to  the  repairs  of  the  church.     In  sobsequeut  yevs,  ^ 

r^^  th^**"*^*^  seems  that  this  plan  of  keeping  the  accounts  was  ite- 

donedy  and  the  rates  have  been  collected  together,  andm 

of  the  common  fund,  a  sum  was  paid  to  tlie  ministff.  ^ 

the  sum  of  £200  paid  out  of  £600,  the  amount  of  the  i* 

Stipend  one-  raised  in  1637,  is  very  considerable,  being  one-third  d^ 

third    of    the  ^jj^jj^  ^^     B^^  .^  .g  3^^j^  ^1,3^  ^jjjg  parish  is  ditfeiwitlyc^ 

cumstanced  firom  others;  and  so  it  undoubtedly  is.  i^ 
Parishioners  parishioners  are  bound  to  provide  a  minister,  the  pa&ranf 

bound  to  pro-  \^^g  Jn  them  :  whether  Uiey  derive  any  benefit  in  ifW** 
videammister;  "  .  ^  ^  ' 

niary  point  of  view  from  the  patronage  does  notappctr;''^ 

they,  as  the  patrons,  are  bound  to  provide  a  minister  d 

andtopayhim;  to  pay  him  a  stipend  for  the  performance  of  divine  c§» 

therefore,  little^and,  therefore,  it  may  be  said,  it  can  make  little  difo°^ 

apparent  differ-  whether  the  rate  was  collected  by  the  churchwardeDS «» 
ence    whether   ,        ,  i        •  ti        ^ 

rates  collected  Church-rate  or  as  a  separate  rate;  and  so  it  would  seaa^ 

separately  or  fjtte  first  view;  and  that  Mr.  Palfrey  bemg  one  of  the  p 

rishioners,  it  could  make  little  difference  to  him  whether^ 

was  assessed  to  the  minister's  salary  in  one  separate  fifO,' 

included  in  a  general  rate  under  the  denominatioD  of  diffic^ 
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nte;  and  I  should  be  very  much  inclined  to  adopt  that      Dkc.  11. 
mode  of  reasoningy  if  there  were  not  this  distinction  be-  gtiUylPalfrm/ 
tween  the  cases;  that^  if  this  is  not  a  legal  charge  in  a  Bataratecon- 
dmrch-rate^  this  Court  has  not  the  power  to  enforce  the  taining  an  iUe. 
pB3nnent  of  the  minister's  stipend,  as  part  of  a  church-rate,  ^tbe^orced. 
It  is  a  different  thing  for  the  Court  to  entertain  a  suit  for 
ecclesiastical  dues  to  the  ministeri  eo  nomine,  and  to  enforce 
the  payment  of  such  dues  as  part  of  a  church-rate.     Mr.  Minister'sdues 

Maule's  dues  might  be  sued  for  as  ecclesiastical  dues :  T*'^^  .^  ^°* 

°  ,  '  forced  in  ano- 

«  ooes  have  been  cited  to  support  that  position.  In  Gilby  v.  ther  form  of 
WUUamSf  which  was  for  a  prohibition  in  a  case  where  a  ^'^ 
party  had  sued  in  the  Ecclesiastical  Court  for  a  sum  due  to 
him  as  minister,  and  which  had  been  paid  for  many  years, 
the  prohibition  was  denied,  because  it  was  a  pension,  and 
triable  in  the  Spiritual  Court.  Again,  in  Gooche  v.  Bishop 
ef  London,  the  archdeacon  of  Essex  applied  for  a  prohibition 
to  the  Ecclesiastical  Court,  in  which  he  had  been  sued  by  the 
bishop  for  a  due  as  a  prestation,  -for  the  exercise  of  his  exte- 
rior jurisdictioni  and  no  prescription  was  pleaded ;  the  pro- 
hibitioa  was  denied,  on  the  ground  that  it  was  not  necessary 
for  the  bishop  to  plead  prescription^  as  he  was  entitled  ab 
antique^  and  as  it  had  been  only  laid  in  general,  there  was 
no  ground  for  prohibiting  the  Ecclesiastical  Court.  These 
and  other  cases  are  strong  to  shew  that  ecclesiastical  dues 
may  be  sued  for  in  these  Courts ;  but  they  go  no  further ; 
they  do  not  shew  that  they  may  be  sued  for  in  the  shape  of     do  not  shew 

a  suit  for  subtraction  of  church-rate.    No  precedent  has  been  ?*'  ^"f*,  "^^ 

be  sued  for  in 

dted  in  which  such  a  charge  has  been  enforced  by  any  suit  for  subtrac- 
Ecclesiastical  Court  as  part  of  a  church-rate,  and  1  am  not  ^<>"  ^^  church- 
prepared  to  say  that  it  is  an  item  that  can  be  included  within 
the  purposes  for  which  a  church-rate  is  made,  and  therefore 
I  am  not  at  liberty  to  say  that,  if  all  the  facts  pleaded  were 
proved,  I  should  be  authorized  to  enforce  the  rate.     It  is      Unfortunate 
unfortunate  that  the  objection  should  have  been  raised,  as  it  ^^'^  ^®  o^ec- 
may  involve  the  parish  in  very  considerable  expense,  and  if  raised, 
the  minister's  stipend  is  not  paid  in  this  way,  it  must  be 
paid  in  some  other,  for  the  parish  cannot  escape  from  the 
payment  of  a  stipend  to  the  minister,  and  whether  it  is  to 
he  recovered  by  an  action  of  indebitatus  assumpsit^  or  in 

VOL.  I.  2  H 
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Dxc.  11.      Bome  other  fotm,  the  pariflhionen  are  bound  lo  provide  i 

StiO  "pMwt  ^^'^^^^^y  ^^^  ^  ^^^  ^^  means  of  paying  a  adpead  to  la 
for  the  performanoe  of  divine  offices. 
Rate  cannot     I  mm^  therefore,  of  opinion  that  I  Cannot  enforoe  tiKjin- 

^AiM^E^t!^  ^  °^^^  ^^  ^^  '^^  in  a  suit  of  this  description :  astoik 

the  power  of  the  Court  may  be  in  a  mut  of  anotberfaa 

for  the  recovery  of  ecclesiastical  dues,  I  give  no  opinuiii  i 

So  mach  of  am,  consequently,  under  the  necessi^  of  rejecting  ill  tb 

^^^^J^^  articles  of  the  Libel  relating  to  this  part  of  tfe  ntes,  «i^ 

de8,  rejected,    which  do  not  include  the  cemetery-rates,  and  of  coant  ^ 

additional  articles  and  the  exhibits  annexed  thereto. 


Farther  pro-      The  churchwardens  asserted  an  appeal  from  the  dm^ 

ceedings.  going  decision,  which  they,  however,  abandoned,  aad  cotk 

Jan.  11.        first  Session  of  Hilary  Term,  1848,  the  (iefendaat  tO^ 

payf  cemetery.  ^^  ^®  ^^  P*^^  ^®  cemelery*rate8,  and  daittied  to  fae& 
rates.  missed  with  his  costa 

Bumaby,  D.,  for  the  churchwardena.— The  defieodiiitR- 
sisted  all  the  rates,  some  of  which  he  has  ncyvr  thoa^tp 
pertopay.     The  Libel  was  not  rejected  in  the  first  ioitBiB 
.  as  it  would  have  been  had  the  demand  been  uijost  mi  in- 
equitable ;  the  Court  required  further  information  ss  tst^ 
drcumstanoea  of  the  parish,  and  it  appeared  that  tfausii 
of  rating  had  been  acquiesced  in  for  300  years.    Thepe? 
himself  has  been  one  of  the  auditors,  and  he  never  sbjeOft 
to  pay  the  rate  on  any  of  the  grounds  he  has  taken  bit 
Not  entitled  If  he  claims  his  cost^,  I  claim  our  costs  ior  the  cends^ 
t.hi.c«u.      „^    Wed»i>d«ed<mri9(»idaacoond«nt».<fb 

paying  those  rates. 

PhUUmom^  D^  cofi^a.**On  every  principle  of  eqnitf^ 

justice,  the  Court  is  bound  to  give  us  part  of  our  cortki 

least.  Here  were  four  church-rates  sued  finr  in  oneXibe," 

an  inoonvenimit  practice,  leading  to  expense.     NotlBii|i^ 

less  expensive  than  a  church-rate  suit  propeiij  qsnied  « 

If  churchwardens  succeed,  it  is  usual  to  give  then  t^ 

But  common  costs ;  if  they  fail,  it  is  but  common  justice  to  tbe  ocbe 
justice  to  give  ^^^  ^  ^^^  y^  y^^  ^^ 

Pam  Cua.  SxR  H.  Jbiinbb.— The  question,  as  the  case  now  its8ik 
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u,  the  admissioii  of  the  libel  as  reformed.    The  Libel  must      Dxc.  11. 
be  first  admittedy  and  until  the  party  has  given  an  affirma-  stilhr~PaUrmi 
dve  issue  and  paid  the  rate,  be  cannot  pray  to  be  dismissed. 

(Subsequently,  the  Libel  was  brought  in  and  admitted  as  irregiSar^^in^'^ 
icfionned  ;  the  Proctor  for  the  defendant  gave  an  affirmative  form, 
imc^  and  the  Pftictor  for  the  churchwardens  acknowledged 
the  receipt  of  the  eemelery*rate,  and  declared  he  proceeded 
no  further.) 

Sib  H.  JBWMBR.--I  think  that  unnecessary  expense  has  Jddgmemt. 
bcsen  occasioned  by  the  delay  of  the  churchwardens,  and  the 
soing  for  £mir  rates  in  one  libel.    If  they  had  proceeded 
for  one  rate,  at  the  time  it  was  due,  there  would  not  have 
been  ^nj  thing  like  the  expense  incurred,  and  the  church- 
wardens are  not  justified  in  point  of  lawin  this  course*   The 
par^  has  suceess&lly  resisted  the  rates  called  churdi-rates, 
as  distinguished  from  the  oemetery«rates,  and  the  church-      Churchwar- 
wardens,  having  so  &r  fiiiled  and  having  caused  expense  by  ^®°" '°  ^^^^' 
their  delay,  are  liable  to  pay  these  costs,  and  if  those  rates 
bad  been  the  only  rates  sued  for,  the  Court  would  have  con- 
demned the  churchwardens  in  all  the  costs*    But  they  were  as  well  as  de- 
BOt  the  only  rates,  and  the  party,  having  made  no  tender,  f*^^^^^ 
compelled  the  churchwardens  to  take  proceedings  for  reco» 
vering  them.    I  am,  therefore,  of  opinion  to  condemn  the     Both  parties 
diurchwardens  in  the  costs  occasioned  by  that  part  of  the  ^^^^''^of  '" 
proceedings  which  relate  to  the  rates  called  church-rates,  costs. 
sod  to  condemn  the  other  party  in  the  costs  occasioned  by, 
his  refusal  to  pay  the  cemetery-rates.    It  is  difficult  to  know 
how  to  distinguish  one  from  the  otheri  and  the  question  is, 
whether  it. would  not  be  better  to  give  a  sum  nomine  ex- 
pensarmn* 

(The  parties,  however,  agreed  that  the  costs  should  be 
taxed,  and  the  Court  so  directed.) 
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December  16. 


Will  lost,  or     In  the  Goods  of  William  Cousins, 
^m1"te/  to^^  ^^^  deceased  died  23rd  August,  1840,  having  dnlj  execntai 
probate.  a  will,  dated  27th  July,  1840,  appointing  J.  H.  and  A. P. 

executors.  A  few  days  after  his  death,  the  widow  gavedK 
original  will  to  J.  H.,  one  of  the  executors,  to  copy,  fork 
satisfaction,  before  it  was  brought  into  the  R^pstiy,  wlBd 
he  did.  In  November,  A.  P.,  the  other  executor,  giTetae 
will  to  the  solicitor,  with  a  request  that  he  migfat  faaic  > 
copy  made.  The  solicitor  gave  the  will  to  his  derk,  wiQ 
directions  to  copy  it  The  derk,  before  he  had  oorapkd 
the  copy,  placed  the  original  in  his  desk,  on  leavisg  fi^ 
office,  and  next  morning  it  was  missing.  £ndeavoiin  U 
been  made  to  find  the  will,  and  a  reward  of  ten  guiaa) 
had  been  offered  for  it,  but  without  e£fect.  The  copy  vb^ 
by  J.  H.  was  now  produced,  with  an  a£Bdavit  made  by  is 
that  it  is  a  fac-simile,  except  the  following  memonDdfla 
added  by  himself  at  the  foot:  *'This  probate  [«tc]  oftk 
will  of  Wm.  C.  was  taken  by  me  at  the  request  of  Mrs.  C. 
Slst  August,  1840."  An  affidavit  of  the  attesting  yntaisfi 
to  the  will  proved  its  due  execution*  The  personal  propa? 
was  £3,000. 

Haggardf  D.,  moved  for  probate  of  the  copy,  limited  t 
the  original  will  was  brought  in. 

Sir  H.Jbnnbr.— Under  the  circumstances,  the  Coi^ 
grants  a  limited  probate  of  the  copy  of  the  will  to  ^ 
executors. 


Motion. 


Jddomimt. 


A  wiu,  signed  In  THE  Gooos  OF  Judith  Wakslino,  dbg. — Maii»'' 
not^^i  th^"'  T*»e  deceased  died  10th  October,  1841,  leaving  a  will  di» 
torn,  through  14th  August.  The  solicitor  who  prepared  the  will,  a  ^ 
rion??5^^(Si  days  before  (leaving  blanks  to  be  fiUed  up  by  her),  told  tiir 
probate.  deceased,  when  he  gave  it  to  her,  that  she  most  execi^ 

it  by  signing  her  name  at  the  bottom,  and  that  the  witDestfs 
might  sign  in  the  margin.     She  misapprehended  thisdu^ 
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tioDy  and  signed  her  oivn  name  in  the  margin,  on  one  side      Dec.  16. 

of  a  large  sheet  of  paper.    It  appears  that  the  will  was  sub-  ^^^yy     ^ 

sequently  seen  by  one  of  the  executors,  who  told  her  that 

it  was  not  properly  executed ;  but  she  replied  that  she  had 

been  told  how  to  execute  it,  and  that  it  was  all  right.    The 

attesting  witnesses  proved  that  the  will  was  executed  in  their 

presence. 

Haggardf  D. — ^The  question  is,  whether,  the  deceased  Motxoii. 

having  executed  the  paper  in  this  manner,  the  Court  can 

grant  probate  of  it.     Although  she  did  not  sign  at  the  foot     Signed  after 

or  end,  she  sicrned  after  the  will  was  ended.  ^^^  y^^   ^^ 

,  ...    ended. 

Sir  H.  Jekner. — ^This  is  an  unfortunate  case,  in  which  it  Judomxmt. 

is  painful  to  the  Court  to  know  that  it  must  defeat  the  in- 
tention of  the  deceased,  through  a  mere  misapprehension  on 
her  part.     The  only  question  is,  whether  the  deceased,  hav- 
ing signed  her  name  in  Ae  margin  of  the  paper,  can  be  said 
to  have  signed  **  at  the  foot  or  end  thereof."     If  the  words 
had  been,  '*  at  the  time  the  will  was  ended,"  the  case  would 
have  been  somewhat  different;  but  I  cannot  say  that  the 
signature  is  at  the  foot  or  end.    It  is  very  distressing  to  the    Not  signed  at 
Court  thus  completely  to  defeat  the  intentions  of  the  de-  *^^,r  *^*  ^^ 
ceased.     I  do  not  know  whether,  in  the  present  case,  it  is 
of  much  consequence;  but  the  principle  is  the  thing.    I 
must  reject  the  motion.     It  is  a  technical  objection,  cer-     Motion  re- 
tainly,  but  it  is  one  which  applies  to  cases  of  real  as  well  as  J®<^^^ 
personal  property. 

In  thr  Goods  of  th£  Rbv.  Rob.  Farington,  D.  D.,      a    will    of 

DBc— 'Morton. — ^The  deceased,  rector  of  Saint  George  in  the  ?®^»  revoked 

by    a     Dencu~ 
East,  died  18th  September,  1841,  having  made  a  will»  dated  writingwithout 

6th  June,  1822,  by  which  he  gave  his  whole  property  to  date.— Probate 
bis  nephew,  Captain  Wm.  Farington,  with  directions  that  ^^  grgt,  refused! 
he  should  give  such  a  proportion  of  it  as  he  supposed  he  hut  afterwards, 
(the  deceased)  would  give,  to  his  niece,  Mrs.  Frances  Coxe.  gtances  affonl- 
This  paper  was  signed,  but  not  witnessed,  and  the  follow-  ing  a  presump- 
ing  words  formed  the  concluding  paragraph:  "This  is  a  p^^^^^^l^j  * 
sketch  of  what  I  design  to  do  respecting  my  property ;  but  was  made  after 
should  I  be  prevented  from  making  a  more  minute  and  for-  '  g»nted. 
mal  disposal  of  it,  I  sign  this  as  my  last  will  and  testament." 
After  diligent  search  amongst  the  deceased's  papersi  and  ad- 
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Umc.  10*      vertisemente  in  various  newspapers^  no  more  ^anad  vi 
^  Gould  be  discovered,  and  no  paper  of  a  tcatameDtary  ntee 


Dec.  6. 

MOTIOK. 
JVDOMBMT. 


was  found  besides  the  before-menlioned  wiU^  end  two  lOfB, 
which  were  in  a  pocket-book  of  the  deceased.  One  cf  te 
scripts  was  an  unfinished  aketch  or  draft  of  the  ha^i 
a  wilt.  The  other  was  written  on  the  two  ades  of  ani 
scrap  of  paper,  forming  apparently  a  portion  of  the  ouis 
sheet  of  a  letter>the  wafer  seal  remaining  on  iu  VaBft^ 
is  signed^  but  without  date*  The  writingt  which  ii  iap» 
dl,  is  to  this  effect:  ''  I  do  hereby  rofroke  C*' caaoeC  nto- 
lined]  the  draft  of  a  wiU  which  I  made  in  1822^  and  iik 
aome  of  my  drawers^  and  I  leave  all  my  property  «f  ciar 
description  to  be  divided  equally  ['^ezdusivdy,''  intofiMc" 
between  my  nephew,  Capt.  Wm.  Farington,  &N^  nd  v 
niece,  Esther  Frances  Gme,  fbr  her  sole  and  ezchulici^ 
and  disposal,  A.  Farington."  Capt.  F.,  tbe  sole  encBtc 
named  in  the  will,  stated  that  he  ''had  reason  to  beli(«' 
that  this  paper  was  written  about  the  beginnkig  ef  M 
and  Mrs.  Coxe^  who  if  named  in  it  with  him  as  wm 
l^pitecy  did  not  propound  Ae.  paper»  and  eciiiscnted  topi» 
bate  of  the  will  of  1822  to  CapuF.  Tbe  perawal  [iiopBtT 
was  between  £20,000  and  £25^000. 

Sir  J.  Dodsont  Q.  A.,  moved  for  probate  of  the  vill^ 
1822  to  Capt.  F^  the  sole  executor. 

Sir  H.  JxNNaB. — There  is  no  doubt  that,  if  no  adicr» 
tamentary  paper  of  subsequent  date  had  been  found,  tk 
paper  of  the  6th  June^  1822,  which  contains  a  complete  &* 
position  of  the  property,  and  is  signed  by  the  decent 
would  have  been  entitled  to  probate  as  his  last  will  and  te^ 
ment.  But  it  appears  that  aiKither  paper  was  found  ia  the^ 
ceased's  pocket-book,  without  date,  but  signed  by  tbedeoeise^ 
which  purports  to  revoke  or  cancel  the  will  of  1822,  wl&c^ 
as  he  says,  was  to  be  found  in  some  of  his  drawers,  h^ 
paper  there  is  an  equal  division  of  the  property  btf^ 
Capt.  Farington  and  Mra.  Coxe^  instead  of  leavii^  it  tot^ 
option  of  the  former  what  proportion  of  the  propertf  ^ 
Ckme  should  have.  Now  this  paper  is  very  fairiy  vn^^ 
considering  that  it  is  written  with  a  pencil ;  it  has  no  d^ 
but  it  may  possibly  be  a  good  and  velid  disposition  d^ 
property,  and  a  revocation  of  the  paper  of  1822*    Now  ft  i 
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fltsted  bjCapt.  Farington  that  he  has  some  reason  to  hdiere      Die.  Id. 
thai  this  paper  was  written  some  time  in  the  present  year  ii^j^^  j^ 


(1841) ;  bui  there  is  no  reason  assigned,  and  nothing  foefim 

the  Court  to  bear  <Mit  that  averment*    The  paper  may  hsTe 

been  written  after  1888,  but  possibly  it  may  have  been 

written  before.    The  will  is  doted  in  1822;  sixteen  yean 

is  a  hxag  time  before  the  new  Act  came  into  operation,  and 

he  died  three  or  four  years  only  after  it  took  effect*   The  pro* 

perty  is  large,  and  althou|^,  it  is  tnie,  Mrs.  Cose  and  her 

husband  consent  to  probate  of  the  former  paper  passing,  and 

do  not  propound  the  other  paper,  I  do  not  see  that  the  Court 

has  any  authority  to  make  a  will  for  the  party.  Why  should 

I  pronounce  that  the  will  of  1822  is  the  will  of  the  deceased, 

and  that  the  paper  by  which  it  purports  to  be  revoked  and 

canceUttd  is  not  the  will  of  the  deceased?   This  pi^ier  is  found 

in  a  pockeCpbook— it  is  not  stated  for  what  year  it  was ; 

diatmay  be  some  guide  to  the  Court.    I  am  not  prepared^ 

at  the  instance  of  a  party,  to  make  a  will  for  the  deceased. 

If  there  is  any  reason  why  it  is  probable  that  the  paper  was 

written  in  1841,  it  should  be  stated  to  the  Court.    Under  the     Motion  re- 

drcumstances,  I  reject  the  motion.  jected. 


On  the  By-Day,  Sir  Mm  DotUon  renewed  the  motion  Dec  16. 
upon  a  further  afidarit  by  Capt.  Esrington,  setting  forth  a  Further  siR- 
variety  of  drcomstanoes  upon  which  he  founded  his  belief 
that  ^e  deceased  had  written  the  paper  in  pencil  in  1840  or 
1841,  and  stating  that  the  book  in  which  the  paper  was  found 
was  a  mere  case,  without  a  calendar,  and  contained  papers  of 
lecoBt  dates*  Mr.  and  Mrs.  Coxe  now  appeared  by  a  Froc^ 
ftoF,aiid  declined  to  propound  the  paper,  consenting  to  pro- 
bate of  the  paper  of  1822. 

Sib  H.  Jxvnbr.— When  this  case  came  befioce  the  Court  Judgxixt. 
on  die  former  oocasicsi,  as  Capt.  Farington  prayed  pro^ 
bate;,  contrary  to  the  interest  of  another  party,  of  a  paper 
described  as  a  '^sketch/'  which  the  paper  found  in  the 
pocket-book  purported  to  revoke,  the  Court  looked  into  the 
affidavit  to.  see  the  grounds  upon  which  it  was  supposed  that 
the  paper  revcrfdng  the  will  of  1822  had  been  written  in 
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Die.  16.      1841 ;  but  there  was  a  total  blank.    The  podut4iookiiitiif 

Farina^  dte  F^^^^y  ^^^  tums  out  to  be  a  mere  case,  without  a  cab- 

dar»  containing  papers  of  all  dates,  and  furnishing  no  io&r- 

mation  as  to  the  date  when  the  pencil-writing  was  mk 

Circumstances  But  Capt.  Farington's  atBdavit  now  sets  forth  Tariousdrcia- 

satisfactory.      dances,  not  very  strong,  certainly,  but  aiifficient  to  «tis& 

the  Court  that  it  was  written  after  1888.    He  states  tbttb 

deceased  had  always  entertained  great  regard  and  etees 

for  him,  and  had  ^ven  him  reason  to  believe  that  the  wins 

property  was  to  be  his,  as  by  the  will  of  18^ ;  that  the  ik- 

ceased  paid  a  visit  to  the  Isle  of  Wight  in  1840,  at  wB 

period  he  manifested  great  but  unreasonable  irritabiHtj  eii 

displeasure  against  him  (Capt.  F.),  althoagh  thej  had  i)^ 

fore  been  upon  the  best  possible  terms.     Under  tiioe  @- 

cumstances,  it  is  not  improbable  that  the  paper  mijrban 

been  written  at  this  time,  and  there  is  nothing  to  shew  dte 

it  was  written  before  1838.    Under  the  circumstances, la 

Probate        of  opinion  that  probate  of  the  will  of  IB22  should  pis^ 

«^^*^  Capt.  Farington. 


Capacity.^       WblLBSLBT  V.  VbBB  AND  KmOX. — CoMise^ — This  T»' 

A^U  of  1822,  business  of  proving,  in  solenm  form,  the  will  of  Eclf»5 
of  eccentricity,  Hope,  Esq.,  by  the  Rev.  Henry  Wellesley,  clerk,  the  uoif^ 
pro^""^*^®""'  sal  legatee,  against  James  Joseph  Hope  Vere,  Esq.,  tbelsfr 
of  adminicular  ther/  and  the  Hon.  Jane  Knox,  the  sister,  of  the  detffd 
proof  of  un-  the  only  next  of  kin.  The  testator  died  on  the  4th  of  Sj- 
Application  to  vember,  1836,  at  the  age  of  44,  a  bachelor,  leaving  posoift 

admit  evidence  property  of  the  value  of  about  £12,000.  The  paper  2 
taken  m  a  for-  ...       ,-       •  -  ««,  ****« »      i  •  i. 

mer  cause,  re-  question  is  dated  '' London,  August  13,  1822,    and  uv 

fused.  the  following  cflect :  « In  the  name  of  God,  Amei-i 

Edward  Hope,  do  leave  and  bequeath  every  thing  I  pos^ 

under  the  sun  to  Henry  Wellesley,  a  younger  son  of  thefii^ 

quess  of  Wellesley,  who  is  brother  to  the  Duke  of  W^^ 

ton."    The  paper  is  in  the  deceased's  handwriting,  ^^ 

not  signed  at  the  end,  nor  attested.    A  will  of  the  decad 

dated  July  27,  1835,  regularly  executed  and  attested,  t>^ 

queathing  the  entire  property  to  the  Rev.Mr.Wdle^ 

with  the  exception  of  £3,000  to  the  deceased's  90^ 
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Louiw  Godda^lj  was  set  mdoi  oq  the  ground  of  insanity,      pxc.  ]«« 
by  a  sentenos  of  this  Court**  affirmed  by  the  Judidai  Com-     irli^IL, 
nittoe  of  tbe  Frivy  Council.    The  present  case  came  before        Vere^ 
the  Court  on  aji  Allegation  (in  the  nature  of  a  o^ndidifjj  on       igg^ 
the  part  of  the  universal  legatee,  who  prayed  adminigtratipn,     May  29. 
upon  which  Allegation  two  witnesses  had  been  examined^ 
no  plea  having  been  given  in  on  the  part  of  Mr.  Hope  Yerei 
the  only.pArty  who  appeared  to  contest  the  validity  of  the 
will,  the  proceeding  as  respected  the  Hon.  Mrs.  Knox  being 
01  panam.    Before  the  case  was  argued, 

Haggard,  D.>  for  Mr.  Hope  Verci  submitted  that  he  had  MonoM. 
aright  to  refer  to  the  former  ease,  which  was  on  the  records 
of  the  Courts  and  to  move  that  the  papers  in  that  suit  (in      Proceedisgs 
which  two  of  the  parties  were  the  same  as  in  the  present)^  f"  forme' causa 
oamely,   the  pleas  and  depositions,  might  be  before  the 
Court  in  Has  case*  in  order  that  it  might  see  what  was  the 
state  of  the  deceased,  and  the  circumstances,  which  would  il-    Applicable  to 
histrate  tbe  present  question  as  to  the  validity  of  this  paper.  ^^  present 

Bumaby,  D.^  for  Mr.  Wellesley,  objected  to  the  intro* 
duction  of  the  proceedings  in  another  cause ;  the  present 
caasewas  between  different  parties,  and  to  introduce  the    Parties  in  this 
fonner  proceedings  would  be  to  argue  that  case  over  again.  ^^'^  different. 

AddamMi  D.y  on  the  same  side* 

Sir  H.  Jennilr  — On  the  third  session  of  Easter  Term  Jooomkkt. 
(5th  May),  the  Proctor  for  the  Rev.  Henry  Wellesley  ap-*      proceedings 
peared  for  himy  and  all^^  him  to  be  the  universal  legate^  ^"  ^^^  *^^' 
in  a  will  of  the  deceased,  dated  13th  August,  1822,  and 
pn^ed  administl*a^on  to  his  party,  as  no  executor  was  named 
m  the  will.    The  Proctor  for  Mr.  Hope  Vere,  brother  and 
one  of  the  next  of  kin  of  the  deceased,  appeared  for  that 
gentleman^  and  declared  that  he  opposed  the  will  propounded 
by  Mr.  Wdlealey*    The  oiuse  has  now  come  on  for  hearing 
on  the  Allegation  given  in  by  Mr.  Wellesley,  and  tbe  evi- 
dence of  two  witnesses,  there  being  no  Allegation  on  the 
ether  side.  The  prayer  oftbe  Proctor  for  Mr.Wellesley  is,  that      Prayers    of 
I  would  pronounce  for  the  validity  of  the  will,  and  decree  ^^  P«ties. 
administration  to  his  party ;  and  I  have  a  prayer  from  Mr. 
Hope  Vere's  Proctor*  that  I  would  pronounce  that  the  other 

*  GfMBr6miidWa$A9v.V€n:  seefiifoiK^Zato  Afd^.,  891. 
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Dec.  Id      Proctor  has  failed  to  prove  his  case,  and  that,  so  &r  assp- 

WeflesUv  y     P^^^^'  ^^^  deceased  is  dead  intestate,  and  that  I  would  done 

Vere,        administration  to  Mr.  Hope  Vere.     So  the  cause  stood  opts 

this  moment;  and  nowy  at  this  late  period,  the  Courtis 

asked,  in  effect,  to  rescind  the  conclusion  of  the  cause,  b 

order  to  admit  the  evidence  in  the  former  cause  betvea 

Mr.  Wellesley,  one  of  the  parties,  and  Mr.  Hope  Vere,  i: 

which  Mr.  Wellesley  failed  to  establish  the  will  of  18S5,tl2 

Judicial  Committee  of  the  Privy  Council  having  ainosi 

the  sentence  of  this  Court.     What  took  place  in  that  Cost. 

is  not  before  me,  and  although  the  paper  of  1822  (the<ff 

in  question)  is  annexed  to  the  affidavit  of  scripts  in  that  cmx. 

Grounds    of  I  cannot  let  the  evidence  in  that  cause  into  this ;  altbobf^ 

it  may  be  between  some  of  the  same  parties,  it  relates  to  i 

very  different  period  of  time^  and  if  I  were  to  accede  tots 

application,  the  whole  case  must  be  re-opened  to  recdfe^ 

evidence  on  behalf  of  Mr.  Wellesley  in  the  former  case.  ^ 

Novel  appli-  is  a  very  novel  application,  and  it  is  a  great  misfortune  tbs 

^^'^"'  it  was  not  determined  upon  at  an  earlier  stage  of  the  cast 

Refused.  J  cannot  accede  to  the  application* 

Argumzmt.  Haggard,  D. — Looking  at  the  paper  propounded^  its<^ 

Character  of  racter  is  so  peculiar,  that  it  requires  more  evidence  thanii^ 

V^P^''  of  two  witnesses  to  the  handwriting ;  it  is  impossible  to  id^ 

Marks  of  ec-  without  being  struck  with  the  marks  it  bears  of  haste,  impe^ 

InfonnaL*         *"^  eccentricity.    It  is  also  an  informal  paper,  and  there^ 

does  not  fall  within  the  principles  applied  to  complete aixlpfi^ 

Not  signed  at  fectly  formal  documents ;  it  is  signed  not  at  the  bottom^  bst: 

*^ii  a  scrap  of  *^®  middle,  and  written  on  a  scrap  of  paper.  There  is  not* 

paper.  ment  of  its  place  of  deposit ;  we  do  not  know  where  itcs^ 

av^!^^  "^'  ^^^ '  '^  "  "^  alleged  that,  during  the  interval  between  is 

date  and  the  deceased's  death,  it  was  preserved  by  him.  ^ 

In  favour  of  universal  legatee  is  a  stranger  in  blood,  and  there  is  a  tct 

VenCTaTeccen- ^®'"^®"*^"'^  of  the  next  of  kin.    The  eccsoatridty  of  i 

tricity  proved,  deceased  at  its  very  date  is  proved  by  one  of  his  letters ' 

his  sister,  dated  12th  February,  1822,  six  mcmths  only  ^ 

fore  the  date  of  the  paper,  to  this  effect : — 

Letter   from      N.B.  I  do  not  mean  to  accuse  you  of  giving  bad  advice.  ^ 
^aeceased.  ^^^^  j^^^ , — j  ^^^^  y^^  ^y^^^  letter  for  the  purpose  of  be«tiJ*3C 

upon  you  my  moat  hearty  malediction  and  curse.    About  tr 
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yean  ago,  yoa  were  regularly  oonsalted  by  me  relative  to  a  disor- 
der in  my  nose.    You  gave  me  your  advice,  and  I  acted  in  conse- 
qaenoe.     I  applied  medicines  to  it,  by  my  apothecaries'  advice, 
that  had  the  consequence  of  injuring  it  in  a  most  dreadful  manner, 
made  it  intolerable  to  myself,  and  odious  to  look  at.     Why,  then, 
did  you  not  sound  the  alarm  when  you  saw  I  was  injuring  it? 
And  if  you  did  not  perceive  it,  how  comes  that  about,  when  all 
my  other  friends  did,  and  remarked  it  to  me  ?     Look  to  the  con- 
sequence :  my  fortune  and  prospects  are  ruined  for  life,  as  I  can 
DOW  neither  stoop  to  read  nor  write  without  pain ;  consequently,  the 
law  and  every  thing  else  is  put  an  end  to,  for  I  could  neither  even 
be  a  secretary  of  state,  ambassador,  nor  any  thing  else  that  re- 
qnires  writing.     I  put  it  to  you,  therefore,  how  you  absolve  your- 
self to  God  and  your  own  conscience,  for  letting  your  nearest 
relations  go  to  ruin  before  your  eyes.     You  have  already  told  me 
once  that  you  saw  no  change  take  place.     I  ask  you,  then,  in  God's 
name,  why  are  you  so  blind  to  the  most  important  things  in  life  ? 
Bat  I  remember  very  well  it  was  alwap  said  that  nothing  made 
the  least  impression  upon  you,  and  I  believe,  from  my  soul,  now 
that  it  is  the  case.    I  fully  believe  (for  I  have  already  seen  it)  that 
the  gossamer  and  trash  of  this  life  are  the  only  things  you  care 
for.     All  this  may  be  severe,  but  I  consider  it  my  duty  to  write  it. 

How  is  such  a  paper  supported  ?  entirely  by  proof  of  hand- 
writing,—-certainly,  at  variance  with  the  doctrine  of  this 
Court    Nothing  is  proved  as  to  the  sanity  of  the  deceased, 
so  necessary  where  the  paper  is  not  only  informal,  but  so 
peculiarly  worded,  and  when  so  long  an  interval  of  time 
has  elapsed,  and  there  is  nothing  to  connect  it  with  the 
deceased  but  the  handwriting;     [Feb  CuRiAM.^-The  capa- 
city of  the  deceased  has  not  been  attacked  in  plea*]     It  is 
impossible  to  obliterate  from  the  records  of  the  Court  the 
evidence' in  the  other  cause,  in  which  the  history  of  the  de- 
ceased is  investigated  from  an  early  period  of  his  life.    Mr. 
Wellesley  has. undertaken  to  shew  that  the  deceased  was,  at 
the  date  of  the  paper,  of  sound  mind,  memory,  and  under- 
.  standing,  but  he  has  not  done  so.   According  to  Swinbume»* 
the  Court  will  not  pronounce  for  a  paper  on  evidence  of  hand- 
writing alone :  it  must  be  joined  to  circumstances  probable 
and  natural :  nor  is  this  in  cases  of  disputed  handwriting 
alone.     Headington  v.  HoUon>ay,\ 


Die.  16. 
Vert, 


Nothing  but 
proof  of  hand- 
writing. 


Not  otherwise 
connected  with 
deceased. 


History  of 
deceased  in  for- 
mer case. 

Failure   of 
proof  of  sanity. 

Proof  ofhand- 
writingmustbe 
coupled  with 
probable    cir- 
cumstances. 


•  P.iv.  §85,8? 


t  3  Hagg.  E.R.  280. 
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Dkc.  Id.  Harding,  1}.,  on  the  same  side.' — In  this  case^  of  ill  (Am, 

Wdfedeot     ^^^  ^"*  °^  proof  is  upon  the  party  propounding  thciusci^ 

Vere.         ment,  the  more  so  as  the  document  is  inofficious  on  the  facta 

An  inofficious  it :  there  is  no  evidence  that  the  deceased  ever  saw  tbe  pence 

appointed  universal  le^tee.  The  Court  has  the  fact  before :: 

that  there  was  a  subsequent  will  of  the  same  deceased,  vbid! 

was  set  aside  on  the  ground  of  insanity ;  this  appears  fm 

the  affidavit  of  Mr.  Wellesley  as  to  acripta.    The  qacstki 

resolves  itself  into  this :  whether,  where  there  is  no  dif* 

as  to  the  handwrHing»  and  the  document  does  not  in  itst: 

sound  to  folly,  the  Court  can  pronounce  for  it.    Mere  pr« 

of  handwriting  is  not  sufficient    Bussell  ▼.  Marrieti*  U- 

son  V.  Rockcf 

Bumabjff  D.,  amtraf  was  stopped  by  the  Court 

JuDflMirr.  Sir  H.  Jbnner. — This  is  a  question  respecting  the  ^ 

diiy  of  a  paper  admitted  to  be  in  the  handwriting  <^tk 

deceased ;  it  n  not  signed  at  the  foot  ant  end,  undoabdk 

Paper  not  in-  but  it  is  not  a  necessary  inference  that  the  paper  isoo  ill 

complete,         account  incom]^ete ;  so  far  as  the  testetor  intended,  it  b 

Complete,  for  there  is  no  suggestion  that  he  bad  evaioefi 

to  sign  it  at  the  foot.    I  am  not,  at  all  etcnta,  prfptmit 

accede  to  the  doctrme  that  this  must  be  coMidered  an  9 

or  imperfect,     perfect  or  incomplete  paper ;  it  may  be  an  informal  pfs 

ttough  infer.   ^^^  .^  ^^  ^^  ^^^j^^  ^^^  j^  .^  imperfect,  or  oot  cntitWr 

probate,  there  being  nothing  to  shew  that  the  deoessed  ft 

tended  to  do  any  thing  further  to  the  paper  to  gt¥d  it  ^ 

ration,  and  I  am  of  opinion  that,  if  it  had  been  fgoiv^ 

befbre  the  Court  shortly  after  the  death  of  tlie  .deceised . 

should  have  considered  that  he  had  intefided  it  should  <f 

rate>  and  that  the  Court  would  be  bound  to  give  it  efcrt 

and  it  does  not  follow,  because  it  in  diiM  in  183S,  v^ 

any  thing  has  occurred  to  the  contrary  since,  diat  it  sh«i^ 

Alleged  nn-  not  be  considered  as  a  complete  and  effecti've  wilL  ^  ^ 
■outtdneM  on  ^^^  ^^^  ^)^^  p^p^^  i^^^^  o„  ^^  f^^  ^,f  ^  niaj.]^^  of  ubsnh^ 
mce  of  paper.  ^  '^ 

ness  of  mind,  or  at  least,  that  it  contains  certain  exp^ 

ttons,'-^iuch  as  ''  every  thing  t  possess  under  the  son.'' 

from  which  the  Court  cannot  condiide'tlutt  this  gentled 

should  be  considered  to  have  been  in  diO  possession  of  9^ 

•  lOirt.  18.  t  dAdtf.  ^ 
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mind,  memory,  and  understanding.   Bat  would  such  express      Dec.  101 
siona»  independent  of  any  circumstances^  compel  the  Court     jn-TT 
to  hold  that  he  was  of  unsound  mind  ?     "  To  Henry  Welles*        v^. 
ley,  a  younger  son  of  the  Marquess  .Wellesley,  who  is  bro«     £ff  t  f 
ther  to  the  Duke  of  Wellington."     It  is  said  that  it  is  extnu  pressions  inde- 
ordinary  that  the  deceased  should  have  thought  it  necessary  pen<>ent  of  cir- 
to  identify  the  Marquess  of  Wdlesley  as  a  brother  of  the 
Duke  of  Wellington,  as  if,  in  1822,  the  Marquess  of  Welles- 
ley  was  not  a  sufficiently  conspicuous  diaracter ;  and  there 
is  a  peculiarity  in  tfaia»  undoubtedly.    But  I  am  to  consider 
tfaia  case  independent  of  the  circumstances  adverted  to  in  the 
argmnent ;  I  am  to  Consider  this  as  a  paper  written  in  1822 
by  a  gentleman  who  may  have  been  eccentric  and  peculiar    Testator  may 

in  his  notions  :  butt  on  the  face  of  the  paper.  I  cannot  take  ^^^ .  ^^^  ^' 
ii»  /  1^   .     ,  .  f  .  /.  1       centnc  and  pe- 

upon  mysdf  to  say  that  UMve  is  enough  to  satisfy  me  that  culiar; 

he  -was  not  of  aonnd  mind^  memory,  and  understanding,  at  not  unaoand. 

the  time  it  bears  date^  and  tihat  he  ever  intended  to  do  more 

to  the  paper  in  ordor  to  give  it  effect  and  operation. 

The  paper  is  opposed  by  Mr.  Hope  Vere^  as  the  brotber    Parties  in  the 

and  a  next  of  kin  of  the  deceased,  and  Mrs.  Knox,  the  de-  ^^^^ 

osaeed'a  sister,  has  been  made  a  party  by  a  decree  against 

bar  to  see  proceedings ;  it  is  pmponnded  by  Mr.  Wellesley 

(irhoever  he  may  happen  to  be,  whether  known  to  the  de- 

ceJMd  or  not),  as  universal  legatee,  in  a  amdidii,  and  he 

undertakes  to  satisfy  the  Court  that  the  paper  was  written 

by^  the  deceased,  and  that  he  was  of  perfectly  sound  mind, 

SDennry,  and  understanding;  and  if  he  does  so,  and  the 

paper  does  net  shew  any  want  of  completeness,  so  far  as 

ti»  deceased  intended  to  complete  it,  it  will  be  entitled  to 


Xow  it  is  said  that  tiie  Court  cannot  be  satisfied  by  the  Proof  of  paper. 
evidence  of  two  persons  as  to  handwriting,  and  that  there 
are  easM  in  which  this  Court  has  laid  it  down  that  it  can- 
not pronounce  for  a  paper  merely  on  evidence  of  hand-     Evidence  of 
writing,  ^unless  there  are  some  drcumstances  of  probability,  probability  not 
I  am  not  aware  that  tins  Court  has  laid  'tius  down  in  any  wtiereanenttfe 


entirely  bereft  of  chtnunstances  of  aospicion.    In  cases  ^J^J^  ^'  "^ 
-#f  lUspnted  handwritings  4aB  Court  has  said,  *\  I  will  not 
ptoneuhoe  vk  favour  of  the  paper  ion  such. evidence  merely, 
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Dbc.  16.      without  some  adminicular  proof."     In  HeadingUm  v.  HoUo^ 
WeBealeur     ^^^^   there   were  circumstances  which  did  cast  a  suspi- 
Vere,        cion  on  the  case,  arising  from  the  conduct  of  the  party ;  and 
in  BusseU  v.  Marriott,  and  in  Bobwn  v.  Rocket  the  Court 
laid  down  the  doctrine,  with  reference  to  the  drcumstances 
of  those  particular  cases^  that,  even  if  there  was  eridence  o£ 
handwriting,  that  would  not  be  sufficient  without  admini- 
No  suspicion  cular  proof.     In  this  case,  I  have  no  doubt  as  to  the  identity 
in  this  case.      ^£  ^^^  party,  or  as  to  the  handwriting,  which  is,  indeed,  ad- 
mitted ;  and  if  it  were  ever  so  informal  a  document,  even 
if  there  was  no  name  to  it,  the  result  would  be  the  same;  for  if 
once  the  Court  is  satisfied  that  it  is  the  act  of  the  person  whose 
act  it  purports  to  be,  and  is  in  as  complete  a  state  as  the  de- 
ceased meant  it  to  be  in,  I  must  hold  it  to  be  the  will  of  that 
person,  and^  unless  there  is  something  to  shake  the  genend 
presumption,  I  am  not  at  liberty  to  presume  that  the  de- 
ceased was  of  unsound  mind,  with  reference  to  the  disposi- 
tion itself,  or  to  some  of  the  expressions  used  in  the  paper* 
Will   inoffi.      It  is  also  said,  that  the  will  is  inofficious,  and  that  the 
cious.  Court  must  be  satisfied  that  the  onus  probandi  is  discharged 

by  the  party  setting  it  up ;  and  it  is,  undoubtedly,  an  inof- 
ficious willy  giving  away  the  property  from  the  brother  and 
sister,  to  a  person  who  appears  to  be  a  stranger  in  blood. 
But  I  am  called  upon  to  go  further,  and  to  presume  that  he 
is  not  only  a  stranger  in  bloody  and  not  an  intimate  friend, 
but  I  must  presume  that  he  was  a  perfect,  stranger  to  the 
deceased.  But  surely,  I  may  presume  that  there  is  such  a 
person  as  that  named  in  the  will,  *^  Henry  Wellealey,  a 
younger  son  of  the  Marquess  of  Wellesley ;"  unless  Aete  is 
something  to  raise  a  doubt  in  my  mind,  I  must  presume 
that  there  is  such  a  person,  and  I  do  not  see  that  any  doubt 
is  expressed  upon  this  point. 

Then  we  come  to  the  question.  What  is  sufficient  proof  of 
Handwriting  capacity  ?     This  paper  is  admitted  to  be  all  in  the  hand- 

^Intention  that  ^^^^^fiT  ^^  ^^  testator^  and  was  intended  by  him  to  operate 
paper  should     as  a  wiU.     I  must  presume,  till  the  contrary  is  shewn,  that 
a7e  e  ect.       |^^  ^^  ^^  perfecdy  sound  mind»  memory*  and  understand- 
ing.   If  I  am  satisfied  that  it  is  Mr.  Edward  Hope's  hand- 
writing, and  that  he  intended  it  to  operate  as  his  will,  unless 
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there  is  evidence  to  the  contrary  on  the  face  of  the  paper^      Die.  16. 
or  unless  the  contrary  be  shewn  by  extrinsic  evidence,  I     i»r!^jL,  - 
mast  presume  that  he  was  of  sound  mind ;  for  it  is  the  pre-         Vere. 
sumption  of  law  that  every  man  is  of  sound  mind  till  the     General  pre- 
contrary  is  shewn.     I  am  of  opinion  that,  on  the  face  of  the  sumption  of  law 
paX^er,  the  testator  meant  to  do  nothing  more  to  it  to  make  ^^ndnM*'^ 
it  operative,  and  that  there  is  nothing  on  the  face  of  the     Nothing  on 
paper  to  shew  that  he  was  not  of  sound  mind,  but,  on  the  g^^^^o^d- 
contrary,  it  shews  that  he  was  of  sound  mind.  uess,  but  the 

A  letter  has  been  referred  to  as  having  been  produced  in  xheletter 
the  former  case,  and  an  interrogatory  has  been  put  to  the 
witnesses  in  the  present  case  with  reference  to  this  letter, 
and  certainly  it  is  a  document  which  shews  that  the  mind     Shews  mind 

of  this  jrendeman  was  not  in  a  very  firm  state  at  the  time,  if  ^  deceased  not 
_.  i^ii.K..  1-    very  firm. 

I  may  so  express  myself;  the  letter  itself  is  most  extraordi- 

nary,  and,  coupled  with  other  facts,  might  be  sufficient  to    Coupled  with 

induce  the  Court  to  conclude  that  he  was  of  unsound  mind.  ^^^?^  ^^  ^' 
.  might  have 

But  there  is  nothing  besides  it  to  shew  that  he  was,  in  fact,  proved  un. 
of  unsound  mind.    The  letter  refers  to  some  disease  under  soundness. 
which  he  supposed  himself  to  be  labouring,  and  complains 
of  his  sister's  conduct  with  respect  to  it,  and^  coupled  with 
other  circumstances,  and  with  the  subsequent  state  of  the 
deceased,  this  letter  might  have  satisfied  the  Court  that  he 
was  not  of  sound  mind  in  1822.    But  I  have  nothing  before     But  nothing 
me  except  this  letter^  and  I  cannot  consider  that  alone  suffi-  ^'*^' 
cient  to  shew  that  he  was  not  of  sound  mind.    It  was  quite 
competent  to  the  other  party  to  have  pleaded  other  circum- 
stances ;  but  if  the  party  will  not  do  so,  the  Court  cannot 
do  it  for  him.    He  must  judge  for  himself,  and  if  this  paper 
is  proved  to  be  in  the  handwriting  of  the  deceased,  and  he 
had  no  intention  to  do  more  to  it  in  order  to  give  it  effect, 
that  is  sufficient,  without  shewing  that  it  came  out  of  the 
custody  of  the  deceased,  or  that  he  still  considered  it  as 
his  will  at  the  time  of  his  death  :  what  was  his  will  conti- 
nued  to  be  his  will,  till  it  was  revoked. 

Then  can  the  Court  refer  to  the  evidence  in  the  other     Evidence  in 
cause?     I  am  of  opinion  that  it  cannot,  under  the  circum-  ^®  ^^^^ caj"j« 
stances  of  the  case,  allow  that  evidence  to  be  introduced. 
The  point  was  decided  long  ago,  when  the  cause  was  con* 
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Dk.  16,      dudedy  and  Ihe  Proctor  for  Mr.  Hope  Vere  dicbrfd  ht  gn 

Yfa&iJcw  Y.    '^^  exceptWe  AUiegatioiit  and  gave  in  his  prayer  thit  tk 

F«v.        Court  would  pronounce  that  the  other  party  bad  failed  a 

hia  proof.    I  do  not  aay  that  there  maj  not  be  cases  io  wiaci 

the  proceedings  in  other  causes  may  be  uacclf  and  Mam 

it  is  said  it  roaj  prevent  a  failure  <if  juatioe,  and  conntena 

perjury  and  inoonveniences,  I  csimot  bat  think  that  it  v«d 

Inconvenience  be  a  most  inconvenient  mode  of  proceeding,  to  have  the  evy 

evidence*  '"""^  ^^^  as  to  the  validity  of  a  paper  executed  in  1885,  mi» 

to  the  deceased's  mind  at  that  times»  referred  to  in  aidff  » 

shew  his  state  of  mind  in  1822,  thirteen  years  before  hi 

true,  the  history  of  the  deceased  was  investigated  tm  a 

early  period ;  but  it  does  not  follow  th^  because  tbeCoss 

was  of  opinion  that  he  was  insane  in  1885,  there  was  «>> 

dence  sufficient  to  satisfy  its  mind  as  to  bis  state  id  18£ 

and  if  I  were  to  suppoee  there  is,  I  should  have  to  go  ii* 

Pwtj  should  the  case  again,  and  have  it  redargued.     If  the  psity  va^ 

unsoundness  of  ^^™^^  ^^^  he  was  able  to  shew  the  unaonndoesKiftaf 

mind.  deceased's  mind  at  the  time  he  wrote  diia  paper,  he  ^ 

have  pleaded  it,,  and  should  have  given  aome  intimrtwa  s 

his  intention  to  import  the  evidence  of  the  fonner  ast'^ 

the  present.  But  he  suffered  the  cause  to  be  condodcd «» 

out  any  notice  to  the  other  side.    If  the  fMurty  did  wAtiat 

proper  to  plead,  or  to  have  recourse  to  the  usual  mak^ 

proceeding,  it  is  a  misfortune  with  whidi  the  Conit  bb< 

chargeable. 

I  am  of  opinion  that  it  is  proved  satialactorily  to  my  a^ 

that  this  is  the  will  of  Mr.  Bdward  Hope  ;  that  he  nefi^ 

do  nothing  more  to  it,  in  order  to  ivndcr  it  complete,  ^ 

there  is  nothing  to  convince  me  that  he  was  of  om^ 

Administration  mind.    I  am  bound  to  decree  administration  with  the  f^ 

decreed  to  le.  ^^^^  ^  ^^  j^^^^  ^^^^  WeUestey,  as  nnivensl  ie^ 


Inventory  and      ScuBBAH  V.  ScvRUAM.^Aci  ok  PetUum^^Thk  wu« 
Account— An        •  .       ,  .  •  %      ^%.  •    * 

administratrix   Petition  m  opposition  to  a  prayer  to  mm  Ooort  to  asi^^  ^ 

not  compelled  administratrix  to  exhibit  an  Inventory  and  Aeoount  d^ 
L  and'A^  ^  «<»^>  i^ttals,  and  eredito  of  Ridia^d Edward ScmTdLiff 
the  ground  of  son,  who  died  6tli  August,  ,1888,  a  bachdor,  inleststf^  ^e^ 
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his  mothfiTy  Sanh  8.,  widow,  his  next  of  km ;  Afm  S.,  spin*      Dtc.  Id. 
ster  (afterwards  married  to  E.  G.,  deceased),  Ralph  William    Scurrah  ▼. 
S^  and  Sanh  S*,  his  brother  and  sisters.     In  the  same      Setarmk 
Bontfa  of  AngBSt,   182S,  the  mother  took  out  Letters  of  t],e  other  par- 
Administration  of  the  goods  of  the  deceased  under  £300.  ty's  passiyeness 
No  application  had  been  made  to  the  Court  for  an  Inventory  c>ther    circum- 
and  Account  till  August,  1841,  when  the  administratrix  was  stunce*.-—  The 
cited  for  that  purpose  by  R«  W.  S.,  her  son.    In  her  Peti-  crction  "hough 
tion,  she  stated  that  the  affairs  of  the  deceased  were  much  lapse  of  time  is 
kivolved ;  that  his  debts  exceeded  the  assets;  that^  being  in  ^^'^f^^ 
service  and  unacquainted  with  business,  her  son,  R.  W.  S. ,  cree  condemn- 
the  other  party,  who  was  wdl  acquainted  with  the  embar*  ^  "*  *^'*" 
raased  state  of  the  deceased's  affairs,  assisted  her  in  the  ma- 
nagement tiiereofy  for  which  she  remunerated  him  out  of 
her  own  money ;  that  the  house  in  which  the  deceased  had 
lived  was  held  by  him  on  a  lease,  at  a  rental  of  £60  a  year, 
vhich  rent,  as  well  as  the  taxes,  was  paid,  and  the  covenants 
of  the  lease  were  kept  up,  by  her  till  1825,  when  the  lease 
and  fixtures  were  sold  for  £100 ;  that,  subsequent  thereto, 
R.  W;  S.  made  out  an  account  (annexed)  of  all  that  had  been 
received  iand  paid  relative  to  the  deceased's  estate,  whereby 
it  appeared  that  S«  S.  had  disbursed  £41  more  than  she  had 
Koeifed ;  that  by  reason  of  the  premises,  and  of  her  ad«- 
Tanced  age  (79),  and  the  long  time  that  had  elapsed  since 
the  deeeaacd's  death,  and  also  by  reason  that,  R.  W.  S.  hav- 
ing had  the  chief  management  of  the  deceased's  affairs,  and 
kept  posflession  of  some  of  the  books  and  papers  (unless  they 
are  loot  or  mislaid),  she  is  utterly  unable,  and  ought  not  to 
be  required^  to  make  out  an  Inventory  and  Account.    In  his 
seply  to  the  Act,  the  other  party  denied  that  the  deceased's 
affairs  were  much  involved  at  his  death,  or  that  his  debts  ex- 
ceeded the  aaaeks,  or  that  he  assisted  S.  8.  in  the  management 
of  the  aflbirsy  save  and  except  that  he  made  out,  at  her  request, 
hills  doe  to  the  deceased  for  work  and  materials  supplied  by 
him  in  hk  buskiess  of  painter  and  glaaier,  which  he  was  ena- 
bled to  do  by  the  billpbook  of  the  deceased,  of  which  he  todk 
pesBCssion  at  hia  death,  with  the  consent  of  S.  8.,  and  which 
he  used  for  the  pnrpoae  of  making  out  his  own  bills,  and  save 
and  cxoept  that  he  had  received  a  few  bills  to  the  amount  of 
VOL.  I.  2  k 
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Die.  1&      £^  1*  10#.y  and  £100  for  the  leaae  and  fixtures  of  the  hone, 
^^        which  he  had  paid  to  his  mother. 
Scurrah, '        Haggard,  D.,  for  the  administratrix. — In  Bornktr^Rsf- 

AftouiuNT.  0^1*  a  case  very  analogoas  in  its  drcumatances  to  this,! 
similar  application  was  rejected  with  costs,  as  '^a  veryraxt 
tious  proceeding." 

Jenner,  D.>  for  the  party  taking  out  the  decree.^Aldni|i 

it  is  true  that  the  deceased  died  in  1828,  and  the  adnuostiv 

Lapse  of  time  trix  is  79,  neither  age  nor  lapse  of  time  has  been  held  tok 

no  bar.  ^^^  applicant,  or  relieve  a  party  from  the  obligatioD  of  fi" 

nishing  an  Inventory,  unless  the  papers  are  lost,  or  there  b 
been  laches  on  the  part  of  the  person  calling  for  an  lanB- 
tory,  or  there  is  evidence  that  the  estate  has  beenfblljt^ 
ministered.  It  is  said  that  the  estate  is  insolvent,  and  tk 
effects  were  sworn  under  £300 ;  but  the  assets  ire  & 

CMCf.  sUted  to  be  £614.    The  case  of  Bowles  v.  Harvof  is  ^, 

different  from  this ;  there  the  Court  said  it  was  impoali^ 
then  to  make  out  the  Inventory,  as  the  papers  wereaDk^ 
In  the  case  o£  Higgins  y»  Higgins,f  the  deceased  died  s 
1815,  and  the  Court  said,  "  After  a  delay  of  so  many  yte, 
a  full  and  particular  Inventory  and  Account  csnnot  na» 
ably  be  expected  or  required,  and  therefore  a  dedsratkobf 
been  substituted  and  produced."  There  was  a  dedinw 
instead  of  an  Inventory ;  in  this  case  nothing  is  a^aUd 
In  put  V.  Woodham,X  the  Court  refused  to  call  on  a  vid^ 
and  administratrix  for  an  Inventory  and  Account  at  the  9^ 
stance  of  the  assignee  of  an  insolvent,  after  long  acqmexffc 
of  the  party,  on  a  suggestion  that  he  had  not  recdfed  is 
distributive  share.  We  only  want,  if  the  party  cannot  f^ 
an  Inventory  and  Account,  that  we  may  have  some  dedsi- 
tion  instead. 

Judomixt;  Sib  H.  Jbnnsr. — 'So  application  has  been  made  fer^ 

Lapse  of  time,  Inventory  and  Account  by  any  of  the  parties  far  eigi>^ 
years  after  the  death  of  the  deceased  and  the  grant  of  ^ 
ministration;  and  the  Court,  under  such  drcnmstio^ 
expects  some  grounds  to  be  stated  to  justify  an  applit^ 
made  at  such  a  late  period ;  for,  although  lapse  of  time  is  i' 

nobsr,  yet       bar  to  a  call  for  an  Inventory  and  Acooont,  yet  lis  ^ 

*iHtgf.  Ml.  tiHagg.9C8.  \inm^' 


IM].]  PREROGATIVE  COURT.  S51 

opinicm  tluit  the  Court  has  a  diacretion— and  the  cases  re-      Dbc.  IfL 
ferred  to  shew  that  the  Court  has  exercised  such  discretion—     ^       7 
of  considering  whether,  under  the  circumstances  of  the  case,      Scttrrah. ' 
it  ought  to  call  on .  the  party  to  exhibit  an  Inventory  and     Qonn  has  a 
Account,  after  a  long  lapse  of  time,  and  when  the  shares  discretion, 
have  been  distributed.  The  Court  by  no  means  lays  it  down 
that  a  party  can  allege  lapse  of  time  as  a  bar. 

It  appears  that»  on  the  accounts  made  out  by  Mr.  Ralph 
William  Scurrah,  there  has  been  received  £614,  and  that  the  Administntrix 
mother  has  paid  £653,  leaving  a  balance  in  favour  of  the  ^'o„7£f°  ght 
administratrix  of  £39,  which  has  since  been  farther  increased  has  received, 
to  £41  by  the  payment  of  a  debt  of  £2 :  this  is  the  account 
as  made  out  by  R.  W.  S.    It  would  appear,  therefore,  that 
there  were  not  assets  for  the  payment  of  the  debts ;  but  this     Not  concla- 
is  not  conclusive,  and  .there  may  be  other  sums  received  or  '^^^ ' 
paid  by  her.    Still,  the  Court  expects,  after  a  lapse  of  eigh- 
teen years,  when  this  old  lady  is  in  her  80th  year,  and  she 
swears  she  has  lost  some  of  the  books  and  is  unable  to  make  bat,  under  cir- 
OQt  the  Account,  that  there  should  be  good  ground  laid  for  !^,n^^ould 
the  exercise  of  its  power  to  call  for  the  exhibition  of  an  In-  be  laid, 
ventory  and  Account*    The  administratrix  has  sworn  to  the 
fitcts  stated  in  her  Petition,  and  though  it  is  loosely  ex- 
pressed; I  take  her  averment  to  be  a  positive  averment  that     Averment  of 

no  other  money  or  effects,  to  which  the  deceased  was  enti-  *.®  "dmrnistra- 
1  J  ,  truL 

tied,  have  come  to  her  hands,  than  is  set  forth  in  her  state- 
ment, apd  that  there  are  no  other  assets.  What  is  the  answer  Answer  of  the 
of  Mr.  Ralph  William  Scurrah  ?  That  he  is  not  aware  that  o^«'  P^'^^- 
the  affairs  of  the  deceased  were  involved,  or  that  the  debts 
exceeded  the  assets ;  that,  with  the  exception  of  the  bill- 
book,  he  has  not  had  any  book  or  papers  of  the  deceased ; 
tbat  he  had  made  several  applications  to  his  mother  for  his 
abare  of  the  deceased's  estate  (so  that  he  thought  he  was  en- 
titled to  a  share),  and  that  she  had  refused  to  pay  it,  stating 
that  she  was  entitled  to  the  whole  of  the  deceased's  pro- 
perty. Notwithstanding  this,  he  has  ventured  to  swear  that 
It  was  not  till  August  last  he  knew  he  was  entitled  to  a 
share  of  the  estate.  Now  I  confess  that,  considering  he 
^stof  mature  age  (being  24  at  tlie  time  of  his  brother's 
<leath),  and  carrying  on  the  business  of  a  painter  and  gla- 
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Dtc.  16.      >ur>  that  he  should  luLf  bten  ignorant  of  hit  ri^  d 

^^~l        beUeved  that  h«  was  not  entitled  toanypftitofthepnpati. 

Seumk. '    exceeds  ray  belief,     if  it  be  80»  it  is  cra^sa  igmrntk,^ 

Grossly  ig-  which  he  must  take  the  consequences,  lor  he  migbt  kn 

Dorant  of  his  ascertained  that  he  was  entitled  to  a  part  of  the  pvopabr, 

Court  wiu  not  and  if  he  lies  by  till  August,  1841,  the  Court  will  not  at 

mid  a  party       fo^  ^n  Inventory  and  Account  at  this  person's  advsaoed  ift 

when  she  swears  she  has  no  means  of  making  an  Acont 

and  has  no  other  assets  of  the  deeeased.    I  must  say  thMtk 

party  has  been  grossly  ignorant  of  his  own  rights,  nAm 

wilfoJly  igno.   wilfully  ignorant,  as  he  might  have  sstisfied  himsdf,  ei 

rant^or  negli-   ^^j^  ^  |^^^  ^^^  ^^  ^^  should  not  harsss  the  «(kr 

party»  at  this  late  period,  by  calling  fer  an  Invcntorr  ai 
No  ftTerment  Account.    Besides,  there  is  no  averment  onhispirtdtf 

IhSre  L^^^heJ  ^  ^^^  ****"  "•  ""y  ^**  ■•^'  ^  that  the  aniefei 
assets.  not  been  fully  administered* 

I  am  of  opinion  that  the  Court  must  exercise  its  i^ 

tion  in  this  as  in  other  caooo,    a  discretion  necesniiij  \if 

longing  to  sll  Courts  of  Justice,'— by  refusing  to  coope 

obedience  to  the  citation  (the  party,  very  properly,  iitfBd 

Application  appeared  under  protest)^  and  by  not  compelling  the  a^ 

leftised,  nistratrix  to  bring  in  an  Inventory  and  Account   Aid^ 

think  the  Court  is  bound  to  mark  its  opinion  of  sacb  i0K 

with  costs.       as  this,  by  condemning  the  other  party  in  the  easts. 

(Party  cited  dismissed,  and  the  other  party  ooademMit 
the  costs.) 

December  23. 

« 

Willofamar-      CooPBR  AND  Thokpson  v.  Dunk. — CaiKffe.^-Tlui  vas* 

^erlpo^r.  V^^^  «  *<>  *©  w«W  of  a  married  woman,  Mrs.  R  B.Sd 
requiring  pub-  ton,  made  by  virtue  of  a  power,  under  her  mainsge*settl^ 
of^ubiication!  "*•"*>  which  secured  to  her  the  disposal  of  a  cettiin  k3 
not  apparent  on '^  by  a  will  signed  and  published  by  her  in  the  presence  ^i 
^*^^**^[J^«two  witnesses,"  but  not  requiring  attestation.  She  ^ 
blished  by  parol  SOdi  Octd)er,  18S4,  leaving  her  husband  surviving^  who  id 
testimony.  ^  interest  in  the  property,  and  who  died  in  October.  161* 
Her  will,  which  was  dated  5th  May,  1880,  waspropooiK^ 
by  theexecntora,  a  cawai  having  been  entered  by  a  ni^ 
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and  oae  of  the  next  of  kin,  who  elumed  to  be  entided  to  a      Dbc.  93l 
moiety  of  the  property  bequeathed  under  the  aettlennenty  if  cbopi^^2>«iiii. 
the  "will  was  invalid.     The  question  was,  whether  the  will 
(which  did  not  purport  upon  the  face  of  it  to  have  been  pub* 
Hahed  by  the  deceased)  had  been  executed  in  compliance 
with  the  power.     The  two  attesting  witnesses,  in  whose  Evidence. 
presence  it  was  signed,  were  a  father  and  daughter.    The 
latter  admitted  that  her  recollection  was  meagre,  but  she  re- 
membered the  deceased  signing  her  name  in  the  presence  of 
her  father  and  herself,  though  she  did  not  recollect  the  year, 
nor  could  she  call  to  mind  any  particular  form  used ;  but  she 
aaidi  "  I  am  quite  sure  she  knew  it  was  her  will,  and  she 
declared  it  was  so,  in  the  presence  of  us  all,  just  after  she 
signed  it."     The  other  witness  deposed  that  he  and  his 
daughter  were  sent  for  ^'to  see  Mrs.  Sutton  sign  her  will ;" 
that  she  signed  it  in  the  presence  of  his  daughter  and  him- 
self, and  that  they  signed  their  names  as  witnesses;  and  he 
added  ;  **  I  recollect  that  Mrs.  Sutton  said  something  about 
ha  being  her  last  will  and  testament." 

Haggard,  D.,  in  support  of  the  will,  submitted  that  the  Amvmimt. 
parol  evidence  established  the  fiict  of  publication. 

Curieis,  D.,  contra. — The  will,  frimd  fatnty  is  not  a  good 
execution  of  the  power,  as  it  does  not  purport  on  the  face 
of  it  to  be  **  published,"  and  the  ontM  is  on  the  party  pro- 
pounding the  paper  to  shew  that  it  was  published ;  the  Court 
will  require  as  specific  a  proof  of  this  fact  as  of  any  other, 
and  wiU  not  infer  any  thing  in  favour  of  the  act  If  the 
deceased  was  aware  that  publication  was  necessary,  and  in- 
tended to  act  under  the  power,  she  would*  have  taken  care 
to  have  had  it  stated  that  it^was  published. 

Sib  H.  Jsnkxr.— My  mind  is  quite  dear.  Considering  Jddouikt. 
the  great  length  of  time  whidi  had  elapsed  before  the  wit« 
Besses  were  called  upon  to  give  their  testimony, — the  will 
being  dated  in  18S0,  and  the  witnesses  being  examined  in 
1841,«'— they  cannot  be  expected  to  recollect  minutely  what 
they  are  caUed  upon  to  depose  to,  namely,  the  purport  of 
Ae  dedarattcm  made  by  the  deceased  when  the  act  todc 
place.  The  power  requires  that  the  will  should  be  executed 
and  ^'poUislied"  in  the  presence  of  two  witnesses;  this 
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Dmc.  SSL      paper  is  signed  in  the  presence  of  two  witnesses.   Uoles 
CooDervJham  *^®  Court  is  to  hold  that,  afler  the  lapse  of  so  many  jeai 

these  witnesses  were  to  depose  in  a  manner  which  ▼oald 
lapse^of'time,    ^^^  ^  defeat  their  evidence  by  its  very  strength,— >bj  tie 

great  particularity  and  tenacity  of  memory  it  should  ema, 
Court  bound  to  — ^the  Court  is  bound  to  accept  the  evidence  in  thii  case  s 
aoeept    evi-      gufg^ient  proof  of  publication  in  the  presence  of  the  vit- 

nesses  who  were  called  to  attest  the  wiU.  I  am  of  opisiai 
as  sufficient  that  the  evidence  is  sufficient  to  satisfy  me  that  the  will  vs 
cation?        *"  ^^  ®"^y  signed  by  the  deceased  in  the  presence  of  witassi 

but  published  by  her  in  the  presence  of  witnesses. 
Cosu.  The  costs  must  be  paid  out  of  the  estate.    The  p^ 

does  not  purport  on  the  face  of  it  that  there  was  a  poblb- 

tion.    Under  all  the  circumstances,  it  was  necessaiy  thattk 

case  should  be  brought  before  the  Court. 


A  codicil  of     TnoRNB  v.  Wobball,  aftebwabds  Lakodok  0.  Booa 

trhavJ^^h^^  —^^go^^ Cause.— Thin  was  a  cause  of  jwovingin  »• 

superseded   by  lemn  form  a  codicil  to  the  will  (with  five  other  codidi 

Jti^unS:  °^  *^'"-  ^^«^  ^~''*'  "f  Bigswear,  Gloucnter.  by  Fnw 
parol  evidence  Langdon  (wife  of  Henry  Langdon),  heretofore  Thonie,  (^ 

being  excluded  ^^^  Stoiford,  spinster,  the  sole  legatee  named  in  the  code 

on  the  ground  '  r  ^  o 

that,  upon  the  against  Hannah  Rooke  (heretofore  Worrall),  widov»  rdss 

(ace  of  the  in-  ^n^  ^\^  executrix  of  Mr.  George  Worrall,  deceased,  wIe^ 
struments,  ,  v 

there  was   no  living,  the  surviving  executor  of  Mr.  Oeorge  Rooke,  the  ttf- 

ambiguity,  and  tator.  The  will  bore  date  14th  May,  1827  ;  the  first  co&t 

that  the  testa-  was  dated  21st  May^  1829 ;  the  second,  22nd  January,  1$^ 

tor  did  not  in-  the  third,  26th  April,  1839  ;  the  fourth,  23rd  May.  \^ 

mentl  ti"  o^  the  fifth,  Hth  September,  1839.     Of  thia  wiU,  Ur.Getp 

rate  together.    Worrall  and  Sir  William  Robinson  (deceased)  were  ^i^ 

executors.    The  testator  died  15th  December,  1839,  s|^ 

36,  a  bachelor,  possessed  of  considerable  property,  the  p^- 

sonal  effects  being  sworn  under  £25,000.     The  will  and  ^*^ 

codicils  were  proved  in  this  Court  on  the  20th  February,  1^ 

by  Mr.  Worrall  the  (then)  surviving  executor,. who  (iied«J 

the  6th  May,  1840.   On  the  SOth  May,  1840,  a  decree  i^ 

citing  his  widow  and  executrix  (who  had  taken  the  oaD^^ 

Ropke)  to  take  probate  of  a  further  codicil,  dated  24th  S^ 
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tember,  1836^  at  the  instance  of  Frances  Tliome,  otherwise      Dkc.  2SL 
Stafford  (now Langdon)^  which  she  refused  to  do^  and  there-    jITT 
upon  the  codicil  was  propounded  by  the  party  interested,        'Rwht, 
Frances  Thome :  it  is  in  the  handwriting  of  the  testator, 
and  to  the  following  effect : 

By  this  codicil  to  my  will,  I  give  and  bequeath  to  Mrs.  Frances      The  codicil 
Sophia  Stafford,  bom  Thome,  now  residing  at  No.  18,  Elm  Tree  ^  ^®^ 
Road,  St.  John's  Wood,  London,  the  sam  of  two  thousand  pounds, 
to  be  paid  to  her  within  three  months  after  the  date  of  my  death. 
Dated  this  24th  September,  1838.     George  Rooke.    The  aboye 
sum  of  j£2,000  to  be  paid  clear  of  legacy  duty.     G.  R. 

This  codicil  was  duly  executed  and  attested. 

The  Allegation  (in  the  form  of  a  amdidit)  propounding 
this  codicil  was  admitted  without  opposition,  and  witnesses 
were  examined  in  support  of  it.  On  the  part  of  Mrs.  Rooke,  Allegation  in 
an  Allegation  in  opposition  to  the  codicil  was  brought  in,  thereto!**" 
which  pleaded  as  follows : — That,  in  1SS6,  1837,  and  pre- 
viously, Mr.  Rooke  (the  deceased)  carried  on  an  illicit  con- 
nection with  Frances  Thome,  the  legatee,  which  was  conti- 
nued till  his  death,  though  he  was  very  reserved  on  the 
subject  of  this  connection ;  that,  in  consideration  of  such 
connection,  he,  on  the  24fth  September,  1838,  wrote  and 
executed  the  codicil  in  question,  sealed  it  up  and  delivered 
it  to  F.  T.,  and  subsequent  thereto,  but  previous  to  26th 
April,  1839,  he  informed  her  of  the  amount  he  had  given 
her  thereby,  and  recommended  her,  in  case  of  his  death,  to 
sink  the  sum  in  an  annuity  for  her  life ;  that,  early  in  1839, 
he  was  taken  seriously  ill,  and  was  advised  to  remove  from 
the  Albany,  where  he  lived,  and  he  took  up  his  residence 
in  Elm  Tree  Road,  with  F.  T.,  in  a  house  rented  by  him 
for  her ;  that  this  illness  affected  his  memory ;  that  F.  T.  fre- 
quently represented  that  the  amount  left  her  by  the  codicil 
was  hot  sufficient,  and  expressed  a  desire  that  the  instrument 
should  be  more  formally  executed;  that,  previous  to  the 
26th  April,  1839,  acting  under  the  reserve  before  mentioned, 
he  gave  instructions  to  an  acquaintance,  H.W.,  who  was  the 
solicitor  of  F.  T.  (not  his  own),  to  have  another  codicil  pre- 
pared in  lieu  and  substitution  of  that  of  24th  September, 
1838,  and  which  was  executed  on  the  26th  April,  1839; 
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Dsc.  33*      that,  on  several  occaatoiiB»  before  and  alter  the  execotkn  d 
^^^^~T         this  codidly  he  declared  to  H.  W.  that  the  piovuiflninde 


Rooks.  thereby  was  the  sole  benefit  he  intended  F.  T«  to  take  od  b 
death ;  that,  believing  and  intending  such  oodidl  to  bei 
revocation  of  all  previous  testamentary  benefits  to  F.Ltk 
testator  took  no  further  steps  towards  destroying  the  oodki! 
of  24th  September,  1838,  which  was  not,  and  never  ifb- 
wards  was,  within  his  control;  that  Mrs.  Worrall,  whom 
the  testator's  aunt,  hearing  of  his  illness*  went  to  itiy  viiii 
him,  and  remained  several  months  to  nurse  him,  being  » 
companied  by  her  husband,  his  executor,  and  after  hii  dodi, 
the  three  later  codicils  were  brought  to  Mr.Womlllif 
H.W.,  but  no  reference  was  made  by  him  or  F.T.totk 
codicil  of  24th  September,  1838,  and  both  declared  duttbr 
papers  so  delivered  up  were  the  only  papers  F.  T.  poneaefi 
belonging  to  the  deceased;  that  both  knew  that  pnbk 
of  the  will  and  codicils  was  about  to  be  applied  for  bj  tb 
executor ;  that  it  being  necessary,  in  adminiateriiig  tiierai 
estate,  to  file  a  bill  in  Chancery,  F.  T.  filed  her  bill  forpij- 
ment  of  legacies  under  the  codicil  of  26th  April,  1889,  b« 
did  not  therein  refer  to  the  codicil  of  24th  September,  183& 
the  existence  of  which  was  first  made  known  in  Mni 
1840;  that  F.T.,  after  April,  1839,  declared  to  one  of  tk 
witnesses  to  the  codicil  of  24th  September,  1888,  to  wbia 
she  had  complained  of  the  inadequacy  of  the  provision,  tltt 
every  thing  was  now  settled  by  annuity,  and  that  the  cfi^ 
she  had  witnessed  was  of  no  use ;  and  that  F.  T.  dedue'^ 
another  person,  that  the  codicil  of  26th  April,  1839,  i^ 
in  her  possession,  was  not  considered  by  the  testator  as  0^ 
sisting  and  operative,  and  that  one  oodidl  had  been  vi>^ 
tuted  for  the  other. 
Codicil  of  The  codicil  of  26th  April,  1839,  bequeaths  to  R.F.iod 
1839.  ^^"^'  H.  W.  £13,433. 6#.  Sd.  Three  per  cent.  Consola,  up«  tit* 
to  pay  the  interest  to  Frances  Thome,  passing  by  tbe  oak 
of  Mrs.  Stafford, ''  during  so  long  as  she  shdOl  live,  aixi  i^ 
not  sell,  mortgage,  or  otherwise  charge  or  dispose  thereof^ 
anticipation,  or  become  bankrupt  or  insdvent,  or  dotnj^^ 
whereby  the  same^  if  limited  to  her  for  her  life,  woolii  be> 
come  payable  to  any  other  person ;"  dedaring  that  die  aa^' 
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riage  of  F.  T.  shall  not  be  a  determination  of  the  trust  for      Die.  S3 
her  benefit ;  provided  that,  previously  to  such  marriage,  she    i^^^^^f^  y. 
shall  settle  her  estate  and  interest  under  the  trust  for  her  se-       Booke, 
parate  use :  and  it  gives  to  F*  T.  a  legacy  of  £100,  to  be  paid 
within  a  month  after  his  decease,  free  of  legacy  duty.  | 

AidmnSf  D.,  for  the  legatee* — ^The  question  must  be  go-  Jan.  20, 1841. 
▼erned  by  the  Will  Act,   1  Vict.  c.  26,  $  20,  according  to  AwuiiEirr. 
which,  no  will  or  codicil  can  be  revoked  but  by  marriage,  or 
bj  another  will  or  codicil,  or  by  some  writing  duly  executed, 
declaring  toi  intention  to  revoke,  or  by  destruction.  The  pre-      Codicil   not 

sent  codicil  is  not  revoked  by  either  of  these  modes.     Inde-  revoked  in  any 

Diode  nrcscriD' 
pendent  of  the  statute,  in  a  Court  of  Probate,  the  intention  ^  \^y  (tie  Act 

of  the  deceased,  as  to  what  instrument  shall  operate  as  his 
will,  is  to  be  collected  from  all  the  circumstances  of  the  case 
taken  together.    Greenough  y»  Martin**    This  being  a  regu- 
lariy  executed  instrument^  in  the  handwriting  of  the  testa- 
tor, executed  in  strict  conformity  with  the  statute,  and  not 
expressly  revoked,  it  is  entitled  to  probate,  unless  it  can  be      Entitled  to 
established  to  perfect  demonstration,  so  as  to  leave  no  i>os-  P[^^®  ^^"^^' 
sible  doubt,  that  it  was  the  intention  of  the  testator  that  it  monstration 
should  not  operate.     In  Smith  and  Blake  v.  Cunmngham,f  that  not  intend- 
it  was  held  that  a  regularly  executed  will  can  hardly  be 
deemed  to  be  revoked  by  mere  inference  or  implication, 
under  any  circumstances.     The  present  Act  excludes  parol 
evidence.     The  object  of  this  All^ation  is  to  set  up  that  all 
the  circumstances  taken  together  shew  that  it  was  contrary 
to  the  testator's  intention  that  this  paper  should  operate ;  but 
it  is  an  uncandid  Allegation,  not  setting  forth  all  the  drcum- 
rtanoes  fairly. 

Waddilovef  D.,  on  the  same  side. 

Sir  John  DodsoUj  Q.  A.,  contra,-^j  the  present  law,  a 
will  or  codicil  may  be  revoked  expressly,  by  another  will  or      An    instru- 
codicil ;  or  virHially^  "  by  some  writing  declaring  an  inten-  "1"J^°*^^^!J^" 
tion  to  revoke  the  same."     In  respect  to  virtual  revocation, 
it  leaves  the  law  as  before.     Previous  to  the  late  statute,     in  respect  to 
parol  evidence  might  be  received,  and  I  find  nothing  in  the  T^rt^l  revoca. 
statute  which  excludes  parol  evidence  to  shew  whether  or  dence  admissi- 
not  it  was  the  intention  of  the  testator  to  revoke.     It  is  only  1>1®- 
*  2  Add.  939.  f  1  Add.  448. 

VOL.  I.  2  L 

/ 
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Dec.  23.      in  the  construction  of  a  written  instrament  thatwenist 
Lanadon  v     ^°°^  *®  ^^  instrument  alone,  without  extrinsic  cvidaw. 
Eooke,        <<  In  a  Court  of  Construction,  the  inquiry  is  pretty  dn^j 
limited  to  the  contents  of  the  instrument  itself^  in  onkr  fe 
ascertain  the  intentions  of  the  testator ;  but  in  the  Cffif. 
of  Probate,  the  inquiry  is  not  so  limited."     Grnnoi^T. 
Martin.    This  makes  it  more  important  that  the  Coort  i 
Probate  should  be  cautious  that  no  paper  goes  befiici 
Court  of  Construction  that  does  not  contain  the  real  istO' 
tions  of  the  deceased,  which  are  '^to  be  collected  fromt 
the  circumstances  of  the  case."    In  Methuen  v.  Mdhu»*'^ 
was  held  that  a  codicil  was  virtually  revoked  by  inotfaffc^ 
dicil  of  a  subsequent  date,  though  there  were  no  expns 
words  of  revocation,   both  being  regularly  executed  d 
attested,  and  prepared  by  the  same  solicitor,  ^ho  jr^ 
that  the  testator  meant  that  the  latter  only  should  open& 
Only  ques.  The  only  question  is,  whether  the  facts  and  drcacosUatf 
pleaded    shew  ^^^  i^  this  Allegation  are  sufficient  to  shew  the  reil  istS' 
intention  of  tes.  tions  of  the  deceased  as  to  the  operation  of  this  paper.  It^ 
**Clear  that  the  ^^^^  ^^*^  *^®  bequest  it  contains  could  not  be  meant  to  fef 
codicil  must  be  cumulative ;  it  must  be  a  substitution, 
a  substitution.       j^icholl,  D.,  on  the  same  side,  cited  (in  addition)  Cat^ 
V.  Lord  Radnor  jf  Osborne  v.  Duke  of  Leeds ;%  Utri^- 
Beach  ;^  Calder  v.  Calder,\\ 
Cur,  adu,  t;ii&.      Pga  CuRiAM. — As  this  is  an  important  question  of  Is^ 
with  regard  to  the  admission  of  parol  evidence,  the  C«^ 
roust  take  time  to  consider  it.     This  is  the  first  case  w^ 
has  occurred  since  the  statute* 
July  8.  Sib  H.  Jenner.— The  Court  postponed  its  dedsiflJ  2 

this  case  till  the  judgment  of  the  Judicial  Committee  d^ 
Privy  Council  had  been  delivered  in  the  case  of  Bna^^ 
Kent,^  as  to  the  admissibility  of  an  Allegation  rejected  >, 
this  Court,  which  (though  the  circumstances  of  the  c^ 
are  not  quite  similar)  the  Court  thought  might  afibrd  ^' 
light  as  to  the  construction  to  be  put  upon  several  cbn^^' 
.  the  statute.    The  Court  has  been  favoured  with  a  nott  ^ 


*2PljiU.  416.  t  1  Bit).  C.  C.  271.  i5Ves,36a 

§  5  Madd.  351.  i|  2  Fhill  269,  in  not.      1  See  aUt,  P^ 
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hat  judgmenti  but  it  does  not  appear  very  materially  to      Dkc.  23. 
>ear  upon  the  question  now  before  it.  Lanadon  y 

The  paper  in  question  is  regularly  executed^  and  attested       Roohe, 
SLS  I  at  present  assume)  in  conformity  with  the  Act;  it  re-   paperinques- 
nains  uncancelled,  and  perfect ;  it  is  not  denied  to  be  in  the  tion    regularly 
landwriting  of  the  deceased,  and  to  have  been  executed  by  uncanwlled*'^ 
lim  at  a  time  when  he  was  of  perfect  capacity,  nor  is  it  sug- 
gested that  any  fraud  was  practised  upon  him;  therefore,  it  is  and  entitled  to 
entitled  to  probate  unless  it  is  revoked  by  some  paper  of  sub-  Probate  unless 
;equent  date.    The  object  of  the  Allegation  is  to  shew  that, 
is  the  paper  of  26th  April,  1839,  purports  to  give  this  lady 
ft  larger  portion  of  the  property  than  it  was  intended  she 
should  have  by  the  paper  of  24th  September,  1838,  the 
later  codicil  was  intended  to  revoke  the  other.     Now,  the 
two  papers  remaining  uncancelled  at  the  time  of  the  testa- 
tor's death,  it  lies  with  the  party  setting  up  the  revocation,     it  lies  on  the 
i}T  rather  the  substitution  of  one  for  the  other,  to  shew  the  party  setting  up 
grounds  upon  which  the  Court  is  to  come  to  that  conclu-  prove  it. 
S'on ;  for,  the  two  papers  remaining  in  their  original  state, 
prim6  JaciCj  both  are  entitled  to  probate,  unless  it  can  be 
shewn  by  necessary  implication,  or  in  some  other  way,  that 
the  second  paper  is  a  revocation  of  the  first. 

Before  I  notice  the  contents  of  the  Allegation,  it  may  be 
necessary  to  consider  the  principles  on  which  this  Court    Principles  on 
proceeds  with  respect  to  papers  of  this  kind,  which,  having  which  UieCourt 
relation  to  a  previous  paper,  are  not  in  themselves  revoca-  such  cases,  as 

tory  of  such  former  paper,  and  how  far  it  is  within  the  ^®  admission  of 
•^  _    ,      _  '^  f    .  ,       . ,  ,  parol  evidence. 

power  of  the  Court  to  admit  parol  evidence  as  to  the  con- 
tents of  a  paper  du!y  executed,  and  which  must  be  pre- 
sumed to  contain  the  final  intentions  of  the  deceased. 

I  apprehend  that,  in  the  first  place,  the  Court  looks  to  it  first  looks 
the  paper  itself,  to  discover  if  there  be  any  ambiguity  as  to  *^  b*^*^*^!;!?*  *  to 
the  Jhctutn  of  the  will^  or  as  to  any  insertion  or  omission  the  factum  on 
therein ;  and  if  it  finds  in  the  paper  itself  any  real  doubt  or  the  paper  itself; 
ambiguity,  or  any  thing  tending*to  shew  that  it  was  not  the 
intention  of  the  deceased  that  the  two  papers  should  both 
operate — ^if  there  be  any  such  ambiguity^  the  Court  may  if  there  be,  it 

admit  parol  evidence  to  remove  the  difficulty  which  appears  admits    parol 

_    V,  -    ,  .      fi.      -n       .     .  1  ;      .      evidence  to  re- 

on  the  face  of  the  paper  itself.     But  it  is  a  rule  and  prin-  ^Qy^  it. 
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Dec.  83l      ciple  of  this  Coart  not  so  to  inttrfiere  unless  there  be  fou 

,  ^*         doubt  or  ambiffuity  as  to  ihejacium,  or  as  to  some  iuertiaa 
J^angdon  v.     .    .__    _^  _-[_    .  _  .  ^_^,__  ^.  _  ^. j.  n 


Rooke,       or  omission,  or  as  to  the  intention  that  the  one  paper 

be  a  revocation  of  or  substttation  for  the  other.  I  apprebd 

that  the  rule  applies  as  well  to  this  Court  as  toa  Coonif 

This    Court  Construction,  and  that  this  Court  is  not  at  Ubertjtokd 

at^^  libmr^  to  ^^^^  ^^  instrument  itself,  to  ascertain  die  msaniogof  tk 

look    beyond  testator,   unless  there  be  on  the  face  of  the  papa  mk 

paper  itself.      ^^^^^  difficulty,  or  ambiguity,  as  to  the  contests. 

Cases.  I  find  this  rule  laid  down  in  a  variety  of  caaeiy  of  i^ 

two  or  three  were  mentioned  in  the  argoment,— Me<iiaf< 

Meihueth  Greemmgh  v.  Martin^  Smith  and  Blokes.  Cnm 

ham,  and  a  case  at  Common  Law  was  alao  cited,-  Om^^ 

Lord  Radnor  J  in  which  the  power  of  the  Ecclesiastical  to 

to  admit  parol  evidence  in  such  cases  was  stated  bjLatl 

Loughborough,  in  1788.    But  I  will,  in  the  first  insum 

look  at  the  principles  laid  down  in  the  decisions  in  tlui  Coo*^ 

as  furnishing  the  rule  by  which,  in  the  first  iostaBce,  i 

Rule  cannot  cases  arising  within  the  province  of  Canterbury  mo^  ^ 

^nT^e^n^  governed.     I  n«y  obserye,  that  it  i.  not  by  refeni** 

cases.  one  or  two  cases  that  the  rule  and  practice  of  the  Coorttf 

be  ascertained,  because  they  may  depend  upon  the  ^k^ 

lar  circumstances  of  those  cases;  the  rule  and  practice o^ 

be  ascertained  by  an  examination  of  various  cases,  wbffet^ 

principle  is  similar,  though  the  circumstances  nuy  be  (iii^ 

rent. 

FawceUv  Jones,     The  first  case  is  that  of  FamceU  v.  Jones^*  which  occoni^ 

in  1810.    It  is  not  a  caae  in  ita  drcumatances  pRi>«) 

aimilar  to  the  present,  becauae  that  Waa  a  oae  in  whk*  * 

Court  was  prayed  to  pronounce  for  instructions  as  part  a  ^ 

will  of  which  probate  had  been  taken.     But  the  pnnc^ 

which  the  Court  laid  down  with  respect  to  the  sduussifiK^ 

parol  evidence  is  stated  in  a  forcible  manner  by  the  letfo^ 

Per  Sir  J.    Judge  :-^<<  I  apprehend  it  is  a  general  leading  principle,  v*^ 

Nicboll.  when  an  instrument  has  been  executed  by  a  competent  p 

son,  you  must  presume  diat  the  person  so  executing  it  ^ 

the  contents  and  the  effect  of  the  instrument,  and  tbit  bi 

intended  to  give  that  effect  to  it.    In  order  to  decide^  iff 

*  3  Phill  434. 
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neral  cases,  what  is  the  effeet  and  construction  of  an  instm^      Dec.  23. 
ment»  you  can  only  look  to  the  contents  of  the  instrument    jJIITl 
Itself,     if  the  contents  be  doubtful^  you  may  receive  eztna*       Booke. 
sic  evidence  for  the  purpose  of  explaining  and  construing  an 
instrument;  but  if  a  will  speaks  dear  of  all  doubt,  nopard 
evidence  can  be  admitted  to  construe  it.    The  Courts  have 
only  deviated  from  those  prindplea  where  some  ambiguity 
srises  upon  the  executed  instrument.    There  exists  no  very 
material  distinction  in  principle  between  the  Court  of  PrO'o 
bate  and  Courts  of  Construction,  so  far  as  respects  the  pre- 
sent point."    And  the  learned  Judge  refers  to  other  cases  in 
whidi^  there  being  no  ambiguity  on  the  face  of  the  instru*^ 
ment,  parol  evidence  was  rejected.   In  MaUhemiY.  Warner^*    Matthews  v. 
this  Coort,  in  the  first  instance,  refused  to  admit  extrinsic  ^^"*"'- 
evidence,  on  the  ground  that  there  was  no  ambiguity,  and 
its  judgment  was  confirmed  by  the  Court  of  Delegates;  but 
the  Court  of  Review,  being  of  opinion  that  it  was  a  case  in 
which  there  was  an  ambiguity — namdy,  whether  the  instru* 
ment  had  been  executed  as  a  will,  or  merely  authentleated 
93  instructions,  from  which  a  will  should  be  prepared — did 
admit '  extrinsic  evidence,  and  the  decision  of  the  Courts 
below  was  reversed.    But  the  prindple  is  not  impugned  by 
that  decision,  for  the  paper  in  that  case,  though  apparently 
complete,  was  described  and  endorsed  as.  "  plan  of  a  will," 
and  was  written  on  office  paper,  ruled  over  with  red  lines; 
therefore  there  was  suffident  ambiguity  raised  on  the  face  of 
the  paper  to  justify  the  admission  of  parol  and  extrinsic 
evidence,  and  such  evidence  was  admitted  on  the  express 
ground  that  there  was  an  ambiguity  on  the  face  of  the  paper* 
In  Lord  Choimondeley  v.  Lord  Walpolei\  the  codicil  expressly  L,Ch6bMmddeu 
referred  to  a  will  by  date,  and  a  doubt  was  suggested,  to  ▼-  ^^  WaipoU, 
which  of  two  wiUs  the  testator  meant  to  refer ;;  but  the 
Court  of  King's  Bench  rejected  parol  evidence,  holding  that 
there  was  no  ambiguity.    In  Lord  SL  HeUnt  v.  the  Mar*  l.  StJIdau  ▼. 
ckicmag  ^Eaeter,l  the  codidl  in  question  referred  to  a  will  ^orekExeter, 
not  existing ;  therefore  there  was  an  ambiguity,  and  parol  evi- 
dence was  justly  let  in  to  shew  which  will  the  testator  meant. 
Sir  John  Nicholl,  after  referring  to  these  cases,  says: — ^*  I 
must  here  observe  that,  in  the  Court  of  Probate,  there  must 
*  4  Ves.  jun.  186.  t  7  T.  R.  749.  :  3  PhUl.  461. 
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Die.  SSL      be  some  ambiguity » not  upon  the  construction^  but  opoDde 

LanHon  v    ./^^'^"^  ^  ^®  instrument — ^not  whether  a  pardcokr  6m 

Rooke,  '     will  have  a  particular  effect,  but  whether  the  deoosednesi 

that  particular  dause  to  be  part  of  the  instrument,"  as  s 

Barton  y.  Robins;*  '<  whether  the  codicil  was  meant  to  r- 

publish  a  former  or  a  subsequent  will ;  whether  the  na- 

duary  clause  was  fraudulently  introduced  without  the  ksov- 

ledge  of  the  testator ;  whether  the  residuary  cknse  is 

accidentally  omitted,  as  in  Janssen  v.  Darner"  othen^ 

Blackwood  V.  Darner  ;f  "  whether  an  instrument  be  ^ 

scribed  in  order  to  authenticate  it  as  memoranda  for  t  to 

will,  or  to  execute  it  as  a  final  will,  as  in  Majakan^- 

Warner:  these  are  all  questions  of  ambiguity  upootiK 

factum  of  the  instrument."    He  then  refers  very  drcoi' 

stantially  to  the  case  of  Jansten  v.  Damer^  and  also  to  otba 

cases  to  which  the  same  principle  was  applied.    And  tm  i 

Drmtr  v.     later  case.  Draper  y.  HiickfX  where  the  Court  thoo^ii 

right  to  admit  parol  testimony,  it  acted  upon  the  same  pa- 

dple.    That  was  the  will  of  a  married  woman,  wbo  vf& 

with  her  husband  to  the  office  of  a  conveyancer,  andgan^ 

clerk  instructions  for  a  will  revoking  all  former  wilk  '^ 

clerk,  observing  that  she  was  a  married  woman,  said  ^ 

could  not  make  a  will,  but  the  husband  saying,  <'Toulia^ 

a  power  to  do  so,"  he  added,  "  You  must  give  it  to  ot 

The  husband  afterwards  left  with  the  cleric  a  copy  of  tk 

will  and  codicils  giving  the  power,  from  which  tbeviHi 

question  was  drawn  up.     The  Court  thought  that,  oi^ 

all  the  circumstances,  there  was  sufficient  ground  to  i^ 

the  Allegation  to  proof;  but  when  the  evidence  was  ^ 

lished,  the  learned  Judge  was  of  opinion  that  there  w^tv 

ambiguity  on  the  face  of  the  paper  to  authorize  it  to  set  a£^ 

the  revocatory  clause,  and  decreed  administradoo,  w^^ 

latter  will  annexed,  to  be  delivered  ou^  without  proDoao^ 

^^8  against  the  former  will. 

Harrison  v.      In  the  case  of  Harrison  v.  Stone,^  the  Court^laid  dovn  tk 

same  principle — that  there  must  be  "  some  ambigaitjootbe 

face  of  the  executed  instrument,*'  and  that  there  mnA » 

''the  means  of  obtaining  clear  and  indisputable  pnx^tb^ 

♦  3  PhiU.  465.  t  Ibid.  458. 

I  1  Hagg.  E.  R.  674.  §  2  Hagg.  £.  R.  537. 
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the  insertion  or  omission  of  the  clause  was  contrary  to  the      Die.  23. 
intention  of  the  testator  ;'*  that  <<  these  two  thinirs  must  con-     ,  — 7 
cur  before  the  Court  can  safely  mterpose.  2tooA«. 

It  is  tnie^  none  of  these  cases  refer  to  the  circumstance  of 
two  codicils  making  a  provision  for  the  same  person,  in 
which  one  was  supposed  to  be  a  substitution  for  the  otheri 
and  the  second  to  revoke  the  first  But  two  of  the  cases  men- 
tioned in  the  argument  bear  directly  on  the  point,  and  lead 
to  the  same  conclusion :  these  two  cases  are  Mdhuen  v* 
Metkuen/  and  Greenough  v.  Martin, 

Methuen  v.  Methuen  was  decided  in  1817.  The  marginal  Metkuen  y. 
note  is  as  follows :  '•  A  codicil  virtually  revoked  by  another  -WetAuwi. 
codicil  of  a  subsequent  date,  there  being  no  express  words 
of  revocation  in  the  latter  instrument :"  and  it  supports  the 
position,  that  a  codicil  may  be  revoked  virtually,  by  some- 
thing being  done,  without  express  words  of  revocation.  In 
that  case,  there  was  a  will  and  three  codicils ;  the  question 
related  to  one  of  the  codicils.  The  circumstances  of  the  case 
are  very  peculiar.  Sir  John .  NichoU  said  :  <'  The  question  Pvr  Sir  J. 
is,  whether  the  codicil  of  1815  is  to  be  considered  as  an  ad-  ^'^^I'^'l^- 
dition  to  the  codicil  of  1813,  or  as  a 'Substitute  for  and  con- 
sequently revocatory  of  it.  The  first  instrument  remains 
uncancelled,  and  there  are  no  revocatory  words  in  the  se- 
cond, it  is  contended  that  the  Court  has  no  power  to  in- 
quire any  further ;  but  the  same  rules  do  not  apply  in  a^ 
CBise  relating  to  the  ^chim  of  a  will,  which  would  apply  if 
the  inquiry  was  concerning  the  construction  of  it."  That 
observation  applies  to  the  peculiar  circumstances  of  that 
case  ;  for  we  do  in  the  Court  of  Probate  look  to  the  con- 
tents of  the  instrument,  as  in  a  Court  of  Construction,  and  it 
was  not  intended  to  lay  it  down  that  the  principles  on  which 
we  act  are  different  fVom  those  of  a  Court  of  Construction, 
but  that  we  are  not  so  strict  in  applying  them.  ''  In  the 
Court  of  Probate,  the  whole  question  is  one  of  intention; 
the  animus  testandi  and  the  animus  revocandi  are  completely 
open  to  investigation  in  this  Court.  Suppose  in  a  case  of 
fraud,  or  in  a  case  of  error,  the  residuary  clause  is  omitted, 
it  may  be  inserted  by  the  Court."  That  was  the  doctrine  of 
these  Courts  at  that  time :  *'  It  is  admitted  that,  if  there  is 
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Dec.  2X  any  doubt  on  the  fiuse  of  the  instrument,  the  Conn  may  ad- 
2^T^  mit  parol  evidenee.  On  the  face  of  the  papers,  it  nther  ^ 
Hoohe.  pears  as  if  the  testator  intended  one  for  the  other;  it  cs- 
tainly  is  not  absolutely  impossible  that  the  deceased  na§k 
have  intended  to  increase  the  portions  <^  his  daughters  ai^ 
the  annuity  of  his  wife ;  but  circumstances  render  it  hi^ 
improbable  that  he  should  so  have  intended  i  there  is  a 
strong  probability  that  he  intended  it  as  a  subetitute,  sod 
not  as  an  independent  codicil.  Evidence^  however,  bcia^ 
admissible,  there  can  be  no  doubt  whatever/'  And  tk 
Court  held  that  the  codicil  was  revoked ;  for  though  dim 
were  no  words  expressly  revocatory^  yet  there  were  strao; 
grounds  of  probability  that  it  was  not  the  intention  of  & 
deceased  that  both  papers  should  c^perate  tojgether. 


Gruntmghy,      The  other  casei  that  of  Greemmgh  v,  Mariim,  occuned  a 
Martin,  igg^     j^^  tesUtrix,  a  very  old  woman,  who  had  hm 

blind  for  several  years,  lived  with  her  nephew  ;  they  kept 
house  together.  She  had  in  her  service  two  pesraons,  oaei 
butler,  and  the  other  a  female  personal  attendant,  who  bid 
married  the  butler.  Notwithstanding  her  defect  of  sigbL 
she  with  her  own  hand  wrote  several  codicils  to  her  vu 
By  the  will,  which  was  dated  in  .March,  1821>  she  gave  is 
H.  M.,  her  butler,  £300 ;  to  E.  M.,  his  wife^  £300,  »a 
also  to  the  latter  an  annuity  for  life  of  £50^  and  £15  ck^ 
for  mourning.  In  May,  1821,  shey  by  a  codicil  'written  vitk 
her  own  hand,  gave  these  two  persons  £SM)0  each  '*  ofa 
what  she  had  left  them  by  her  will.**  In  January,  1S% 
she  made  a  second  codicil,  whereby  she  gave  them  £400 
each,  '*  over  what  she  had  left  them  by  her  will."  Bj  i 
third  codicil,  dated  in  September,  1822,  she  gave  £.  M^ 
the  wife,  some  silver  salt-spoons ;  and  by  a  fourdi  codicil 
dated  in  December,  1822,  she  gave  to  H.  M.  and  £.  M.  £^ 
each,  without  any  mention  of  her  wilU  In  IXeceniber,  1B2S, 
she  made  and  executed  another  codicil,  whereby  she  re- 
voked the  several  legacies  given  to  her  sorvants*  except 
those  to  H.  M.  and  his  wife;  and  she  proceeded :  *'  Tfaele 
gades  of  £300  and  £300,  which  I  have  by  my  will  ^ven  to 
H.  M.  and  E.  M.  his  wife,  I  hereby  increase  to  X1,000  stcit 
ing  each  ;  the  said  legacy  of  MlfiQO.to  E.  M.  to  be  in 
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don  to  the  life  annuity  of  £50  provided  for  her  by  my  wiU/'  Dsc.  2S. 
The  following  clause  is  added :  "  My  said  will  havii^  been 
this  day  read  over  to  me,  I  hereby  confirm  the  same,  ex- 
cepting as  to  any  legacy  that  may  have  lapsed  by  reason  of 
the  death  of  any  legatee  or  legatees."  The  intermediate  co- 
dicils were  propounded  by  the  legatees  (H.  M.  and  his  Wife), 
tnd  opposed  by  the  executor.  These  papers,  it  appears,  she 
had  deposited  widi  her  bankers^  and  in  December,  1B2S, 
ihe  sent  for  her  solicitor^  desiring  him  to  bring  her  will  with 
iiim,  as  she  wished  to  make  a  new  one,  and  he  took  her  in- 
Mructions  for  the  alterations  to  be  made  by  her  new  will ; 
but,  finding  them  to  be  few,  he  suggested  that  they  might 
l>e  made  by  codidl^  which  she  assented  to ;  and  accordingly 
executed  the  last-mentioned  codicil,  which  referred  to  the 
v^ill,  but  not  to  the  previous  codicils,  and  the  Court  held 
that  the  deceased  did  not  intend  that  they  should  form  part 
)f  her  will,  and  pronounced  against  them.  The  evidence  in 
:hi9  case  could  be  very  trifling  indeed ;  that  of  ^e  solicitor 
Rrho  took  the  instructions  for  the  new  will,  and  vrho  suggests 
^d  a  codicil  instead ;  and  as  the  deceased  executed  the  codi- 
cil, confirming  the  will,  without  mentioning  the  previous 
codicils,  that  was  quite  sufficient  of  itself;  there  was  no 
imbiguity  to  justify  the  admission  of  parol  evidence ;  parcl 
evidence  was  unnecessary,  and  the  Court  was  of  opinion 
hat  the  intermediate  codicils  were  revoked* 

I  am  not  aware  of  any  later  decision  in  this  Court  in  which 
he  same  principle  has  been  laid  down ;  but  these  cases  appear 
o  go  no  farther  than  thia:  that  if  there  be  any  doubt  upon 

he  face  of  the  instrument  itself,  that  is,  as  to  the  factum  of  ^"'  "*"■'  ^ 

'^    ,  doubt,    as    to 

t,  the  Court  has  a  right  to  satisfy  itself,  by  parol  evidence,  yocfim,  on  face 
>f  the  will  and  intention  of  the  testator,  as  to  the  operation  ^  ^^  instni- 
^f  the  instrument  or  instruments — whether  one  or  the  other, 
»r  whether  both,  should  operate  as  part  of  his  testamentary 
iisposition. 

In  Courts  of  Equity,  cases  have  arisen,  not  precisely  of  a     Analogous 
imilar  kind,  but  analogous,  where  legacies  have  been  sued  J°**''^"'  '" 
or   under   wills  established  in   this   Court,   the  question  Equity, 
leing  whether  they  were  cumulative  or  substituted.    There 
ire   several  of  these  cases ;   amongst  others  cited  in  the 

voii.  I.  2  m 
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Die.  83.      argumentf  that  of  Campbell  v.  Lord  Radmor,  in  the  yar 

L  ~~dan        ^"^^f  ^^  referred  to,  in  order  to  shew  that  the  Ecoe- 

Boohe.  *     siastical  Courts  admitted  parol  evidence  for  the  parpox 

Campbdl  V.  ^^  explaining  whether  a  legacy  was  cumulative  or  ssb^- 

L.  Radnor.  tuted  for  another.  In  that  case,  the  testatrix,  by  her  will  i: 
1761,  gave  to  M.  C.  a  legacy  of  £10,  and  l^ci«sto)L 
W.  and  B.  S.  By  a  codicil  in  1768,  she  gave  M.C.m 
instead  of  £10 ;  to  M.  W.  £100,  and  B.  S.  £200.  Bj  a» 
cond  codicil,  in  1777,  she  gave  M.  C.  £40  instead  of  110  it 
the  will,  M .  W.  £100,  as  in  the  former  codicil,  and  B.  i 
£300.  The  prayer  of  the  bill  was  to  esUblish  the  wDl,  a&i 
that  the  second  codicil  might  be  declared  to  have  re?obi! 
the  first ;  and  the  counsel  for  the  executor  offered  to  w^ 
the  evidence  of  Mr.  Jackson,  the  attorney  whoprepiredtk 
second  codicil ;  the  object  being  to  shew  that  the  testitrj 
considered,  at  the  time  she  executed  that  oodidl,  that  Dt 
first  was  destroyed.  This  was  opposed  by  the  l^atees,  i]>- 
Per  Lord     Lord  Loughborough  said :  *^  If  reading  the  evidence  of  M: 

Loughborough,  j^^i^^^  jg  opposed  here,  I  think  you  had  better  go  upoo  c 
to  the  Ecclesiastical  Court,  for  a  repeal  of  the  probate  oTt!^ 
codicil ;  that  evidence  would  have  been  a  ground  to  exdtitf 
the  codicil  from  probate."  And,  undoubtedly,  if  thit  (f> 
dence  had  been  received  in  the  Ecclesiastical  Court,  itvtn^ 
have  been  against  the  probate,  and  would  havegooe  tosbn 
that  it  was  not  the  intention  of  the  testatrix  that  both  cA- 
cils  should  operate.  But  Lord  Loughborough  does  not  ei- 
pressly  say  that  the  evidence  would  be  receivable,  and  ^  ^ 
not  see  that  it  could  have  been  received,  as  there  is  noltbt 
ambiguity  upon  the  face  of  the  paper  which  would  jn^ 
the  admission  of  parol  evidence.  The  result  in  that  o* 
however,  was,  that  the  Lords  Commissioners  decided  ^ 
the  second  codicil  was  a  substitution  for  the  first* 

Guy  V.  Sharp.      It  is  true  that,  in  the  case  of  Gwy  v.  Sharp^f  which  C9t»^: 
Per  Lord     appeal  from  the  Vice-Chancellor  before  Lord  Brougbam,*' 

Brougham.       lordship  rejected  the  declarations  of  the  testator,  but »« '"^ 

*  *'  And,  therefore,  that  the  parties  were  entitled  to  the  legBCM^P^"- 
by  the  first  codicil  only,"  the  report  says;  but  the  word  "first"  A** 
be  'Matter." 

t  1  Myl.  &  K.  569. 
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clined  to  admit,  and  did  admits  the  rest  of  the  depositions,  re-      Dec.  23. 
lating  to  the  amouQl  of  the  property  and  the  circumstances  of    ^     ^i 
the  family,  to  be  read  de  bene  esse,  in  order  to  place  himself,        Rooke. 
as  he  said^  as  far  aa  he  could^  in  the  same  situation  with  the 
party  who  made  the  instrument,  and  thereby  be  the  better 
able  to  understand  hia  meaning  in  the  construction  of  the 
instromenty  "  not  to  alter  or  control  the  sense — a  purpose 
for  which  extrinsic  evidence  can  never  be  received." 

Hurtt  V.  Beach  was  a  case  of  a  party  claiming  to  be  enti-  Hursiy, Beach. 
tied  to  two  legacies^  one  given  by  the  will  and  another  by  a 
codicil,  and  the  question  was,  whether  the  legacy  in  the 
codicil  was  accumulative  or  substitutional.  By  the  will^  the 
testatrix  said:  *'  I  give  and  bequeath  to  J.  B.,  now  living 
with  me^  the  sum  of  £300."  By  the  codicil,  after  giving 
several  legacies  of  £500^  she  gave  *'  to  my  man-servant,  J. 
B.^  a  like  legacy  or  sum  of  £500."  In  that  case,  there  seems 
to  have  been  a  question  whether  parol  evidence  was  admissi« 
ble.  Sir  John  Leach's  opinion  was  strong  against  the  ad- 
missibility of  such  evidence ;  but  he  inquired  the  rule  of 
these  Courts  in  such  cases,  and  directed  a  case  to  be  pre^ 
pared  for  the  opinion  of  two  civilians,  and  the  opinion  of  Opinion  of  Dre. 

Dr.  Swabey  and  Dr.  Lushini^ton  was  taken  whether  there  Swabey  and 

.  .  .....  Lushington. 

had  been  any  decision  here  as  to  the  admissibility  of  parol 

evidence  in  such  cases ;  what  is  the  course  of  practice  here; 
and  whether,  in  questions  as  to  the  admissibility  of  evidence 
to  explain  a  testator's  intention  as  to  whether  legacies  given 
by  a  will  afid  codicil  should  be  accumulative  or  substitu- 
tional, this  Court  is  governed  by  the  civil  law.  The  two 
learned  counsel  stated,  that  they  were  not  aware  that  the 
point  had  ever  received  any  decision  in  these  Courts,  or 
even  been  the  subject  of  discussion  ;  and  they  were  of  opi- 
nion that,  in  all  questions  upon  the  admissibility  of  evidence 
to  explain  whether  a  testator  intended  legacies  given  by  will 
and  codicil  to  be  accumulative  or  not,  the  Ecclesiastical  Courts 
should  conform  to  the  rules  of  Courts  of  Equity;  but  that, 
in  doubtful  points,  where  the  admissibility  of  peculiar  spe- 
cies of  evidence  had  either  not  been  discussed,  or  had  been 
left  undecided  by  the  Courts  of  Equity,  the  rules  of  the 
civil  law  should  govern ;  that  the  nice  distinctions  upon  the 


866  PREROGATIVE  COUrr.  [Uia.  I 

Dec.  2Sl      admission  of  pHrol  evidence  to  explain  wrktCM  instruiiKlis 

£^,T^        were  not  adopted  in  the  ciyil  law,  and  that*  if  aocii  a  cm 

Booke.       should  arise  in  the  Eedesiastical  Court,  the  course  panool 

would  be  to  inquire  whether  the  Courts  of  Equity  hsd  m 

decided  rule  on  the  point;  if  not,  then,  as  the  otO  lit 

has  neither  directly  nor  indirectly  ezcloded  that  aridenB. 

the  Ecclesiastical  Courts  would  admit  the  dedaralions  oTtbt 

Per  Sir  John  testator  as  to  his  intention.    Sir  John  Leadi  hdd  that,  tfaai 

^^ ''  being  no  decided  case,  and  no  rule  of  practioe,  in  tiiii  r- 

spect,  in  the  Ecclesiastical  Courts^  whidi  he  wcrald  beboic^ 

to  follow,  as  the  Court  of  Chancery  (that  Cknxrt  faaTin^  » 

original  jurisdiction)  adopts,  in  questions  of  le;gacyj  the  rob 

and  principles  of  these  Courts,  to  which  the  decision  ofael 

cases  properly  belongs^  parol  evidence  could  not  be  icceiiti 

and  he  rejected  it  in  that  case.    In  some  caaes^  he  says,  pnl 

evidence  may  be  admitted,  to  repel  a  presumptian,  ndsedbf 

two  instruments)  that  where  a  legacy  is  given  by  both,  td 

iimplicfter,  to  ^e  same  person,  but  the  same  sam  is  gifs 

in  both,  and  the  same  motive  expressed,  the  testator  didist 

mean  a  second  gift.   But,  he  says,  **  the  presumption  csbki 

be  raised  in  this  case,  although  it  be  admitted  that  the  b^ 

tives  are  the  same,  inasmuch  as  die  sums  are  diierent,  ^ 

upon  the  face  of  these  instruments  the  defendant  is  endM 

to  both  sums."    He  adds :  '*  Upon  the  question  whether  efi- 

dence  is  admissible  to  prove  that  the  testatrix  did  not  ok* 

that  the  defendant  should  take  both  sums,  thene  are  nodrb* 

sions  in  Courts  of  Equity.   There  are  obiier  dicia  for  the  d' 

mission  of  such  testimony ;  but  in  the  Duke  ff  Leedt  ^ 

Osb&rnef  the  point  was  fully  argued,  and  Ijord  Alrmkf 

appears  to  have  inclined  against  receiving  it."   And  he  tdoi 

to  another  case,*  in  whldi  Lord  Thurlow  considered  pes 

testimony  admissible.     Sir  John  Leadi>  however»  wai  < 

opinion  diat  such  evidence  could  not  be  rec^ved  in  ^ 

case,  without  breaking  in  upon  the  primary  rale»  that  ^ast 

evidence  is  not  admissible  against  the  expressed  effect  ei  i 

written  instrument. 

Result  of  the     Looking,  then,  at  these  cases,  in  which  the  qoestioas  at 

cases ;  analogous  to  those  which  arise  in  this  Court,  I  tUnk, 

*  CooU  T.  Bbyif,  3  Bra  C.  C.  581. 


im.]  PREROGATIVE  COURT, 

ing  to  these  decisions^  I  am  bound  not  to  admit  parol  evi«      Dto.  2& 

dence  in  this  case,  unless  there  be  some  ambiguity  or  doubt    jIIIIL 

upon  the  £K!e  of  the  paper,  which  requires  the  aid.  of  such       Rook€, 

evidence  to  explain.  a£;aiDst  admis- 

Now  the  codicil  in  question,  dated  24th  September,  18S8»  "'e°  ""^  P^' 

^  ^  '  evidence^    un- 

purports  to  bequeath  £2,000  to  Frances  Sophia  Stafford  less   there  be 

(bom  Thome),  to  be  paid  within  three  months  after  the  *^^j7of  the 

testator  8  death ;  it  was  sealed  up  and  remained  in  her  pos-  instruments. 

session  at  his  death.    The  object  of  the  codicil  dated  26th 

April*  1839,  is  to  make  a  provision  of  a  different  kind,  namely* 

bj  way  of  annuity,  giving  her  the  interest  of  £1S,4SS« 

6«.  %d.  Consols,  for  life^  on  condition  that  she  shall  not  sell* 

dispose  of,  or  anticipate  it,  or  become  bankrupt  or  insd- 

vent;  with  a  further  legacy  of  £100.    Looking  at  the  face    Does  not  raise 

of  this  instrument,  there  are  no  words  from  which  the  *  presumption 

^  ,  against    mten- 

Court  can  infer  that  it  was  a  substitution  for  the  former,  for  tion  that  they 
the  different  objects  of  the  two  papers  do  not  raise  a  pre-  fJoi»^op«»te 
sumption  against  an  intention  that  they  should  operate 
together.  The  first  (tontains  a  bequest  of  a  sum  of  money^ 
without  condition ;  in  the .  other,  there  is  a  condition  ex-  Ofejects  dif- 
pressed ;  it  is  not  the  same  sum,  nor  is  it  a  legacy  ejusdem  ^<Brent 
generis  ;  that  is,  instead  of  a  specific  sum,  it  is  an  annuity 
given  and  secured  to  her,  with  a  provision  that  she  should 
not  dispose  of  it  during  her  life.  It  is  quite  impossible  to 
say  that  the  two  papers,  <m  the  face  of  them,  present  an  am- 
bigttity,  or  raise  a  doubt  whether  the  deceased  intended  to 
make  such  addition  to  her  legacy  as  is  contained  in  the  se- 
cond codicil.  The  first  is  a  gift  of  a  specific  sum,  which 
she  might  get  rid  of,  and  therefore  he  might  have  added  the 
interest  of  £13,433.  6s.  8if.  Consols,  for  the  purpose  of 
securing  to  her  a  provision  for  the  remainder  of  her  life. 
What  should  prevent  this  from  operating  with  the  other  ? 
What  presumption  is  there  that  the  deceased  intended  it  as  a 
substitution  for  the  other  ?  On  the  face  of  the  instruments;, 
there  is  not  any  thing  in  the  nature  of  doubt  or  ambiguity 
suflBcient  to  justify  the  admission  of  parol  evidence  to  shew 
that  he  did  not  intend  them  to  operate  together :  and  from 
the  cases  I  have  referred  to,  there  must  be  an  ambiguity  on 
the  face  of  the  instrument  before  parol  evidence  can  be  ad- 
mitted. 


270  PREROGATIVE  COURT.  [Mich;T. 

Die.  83.  Then  would  the  circumstances  stated  in  this  Allegation, 

Langdon  v     supposing  the  Court  were  of  opinion  that  it  could  admit  parol 

^oke,       evidence,  shew  that  it  was  not  the  intention  of  the  deceased 

Facts  pleaded  ^^^  ^^  papers  should  operate  together  ?     I  consider  that, 

in  the  AUega-  under  the  old  law,  the  facts  pleaded  would  not  have  satisfied 

Not  sufficient  ^7  ^^^^  ^^^^  ^^^  testator  intended  to  substitute  one  legacy 

under  old  law.    for  the  other,  and  that  I  should  have  rejected  this  Allegation. 

The  recent  statute  is  not  more  favourable  to  the  admission  of 

parol  evidence  than  the  old  law ;  but,  under  that  law,  there 

AJortiori,  not  might  be  an  implied  revocation.     Under  the  present  law, 

JJJjJ*'        °^^  there  is  only  one  implied  revocation,  namely,  the  marriage 

of  the  party,    which   operates   a  complete  revocation   of 

his  or  her  will ;   all   other  implied  revocations  are  taken 

away. 

Allegation         I  am  of  opinion  that  I  must  reject  this  Allegation. 

rejected. 


Dec.  2S.  The  cause  was  heard  on  the  evidence  of  the  two  witnesses 

The  cause.        examined  upon  the  condidU. 

JuDOMMT.  Sir  H.  Jsnner. — I  have  no  doubt  about  the  execution; 

and  the  question  of  law,  as  to  the  subsequent  paper  being  a 

revocation  of  the  former,  having  been  disposed  of,  by  the 

Court's  rejecting  the  allegation,  on  the  ground  that  parol 

Validity  of  evidence  is  not  admissible,  I  pronounce  for  the  validity  of 

prono"  ncedf^.  ^**«  codicil  of  18S9.    The  party  who  has  propounded  this 

codicil,  and  performed  the  part  of  the  executor,  is  entitled 

Costs.  to  her  costs,  generally  speaking. 

Sir  J.  Dodson, — ^Ilie  will  and  five  codicils  were  proved, 
and  this  codicil  being  in  the  possession  of  the  party,  a  de- 
cree was  not  taken  out  till  30th  May. 

Sib  H.  Jenner. — I  should  be  sorry  to  introduce  a  varia- 
tion of  the  rule,  where  a  party  has  performed  the  duty  of 
the  executor ;  the  expense  of  doing  so  should  fall  upon  the 
estate. 
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WS^  Cotttt  of  aumiiraUs* 

January  5,  1842. 

The  "Ocean  Queen." — Motion. — This  was  an  appli-    Motion  to ar. 

caUon  to  arrest  the  ship  under  3  and  4  Vict  c.  65,  sect.  6.  f®**  *  /e»8e'» 
,  *^  '  Duilt  ana  regis- 

Tfae  circamstances  upon   which  the  motion  was  founded  tered  in  Nova 

were  as  follows :  The  vessel  was  the  property  of  Messrs.  Scotia,  for  sup- 

^     ^      'f  plies,  under  3 

Seely  and  Co.,  of  Liverpool,  in  Nova  Scotia*    She  arrived  &  4  Vict  c.  65, 

in  the  river  Mississippi^  for  the  purpose  of  obtaining  a  cargo  §6,  refused.— - 
on  freight^  in  June  last.    The  master  (Long)  left  his  ship  in  ig  not  "foreign,** 

the  river,  and  went  up  to  the  city  of  New  Orleans,  for  the  for  the  purposes 

c  »•••£•     r    •  u^         ij  u  J         J  ofthe8tat.,and 

purpose  of  ascertaining  if  a  freight  could  be  procured,  and  the  words  "sea- 

he  applied  to  the  house  of  Messrs.  F.  De  Lizardi  and  Co.,  the  going  vessels  '* 
agents  of  Lloyd's  at  that  place,  for  advice  and  assistance.  It 
appeared  that  the  vessel  had  a  parcel  of  goods  on  board, 
taken  in  at  Panama,  which  rendered  her,  according  to  the 
American  navigation  laws,  liable  to  seizure  and  condemna- 
tion in  an  American  port.  De  Lizardi  and  Co.  advised  the 
master  to  proceed  immediately  to  sea  again,  but  he  declared 
that  he  was  unable  to  do  so  for  want  of  funds  to  pay  for  . 
provisions  and  other  necessaries  to  fit  his  vessel  for  proceed- 
ing to  sea,  and  that  neither  he  nor  his  owners  had  any  cre- 
dit or  correspondents  at  New  Orleans.  De  Lizardi  and  Co. 
advanced  the  necessary  funds,  at  the  usual  commission ;  and 
the  master  drew  a  bill  of  exchange  on  his  owners  for  £250 
sterling,  to  cover  the  amount.  The  bill  was  to  be  payable 
in  London,  where  De  Lizardi  and  Co.  have  a  house  of  trade. 
It  was  presented  for  acceptance  and  payment  to  the  owners 
at  Liverpool,  in  Nova  Scotia,  but  they  then  refused  to  accept 
or  pay  the  same.  The  ship  had  now  arrived  in  London  for 
the  purpose,  it  was  understood,  of  being  sold  for  the  bene- 
fit of  her  owners. 

Addams,  D.,  for  De  Lizardi  and  Co.,  in  support  of  the  Aeoumiht. 
motion. — I  am  instructed  to  move  the  Court  to  permit  pro- 
ceedings to  be  instituted  against  this  vessel,  under  the  6th 
sect,  of  3  and  4  Vict.  c.  65,  which  gives  this  Court  jurisdic- 
tion to  decide  all  claims  and  demands  whatsoever  for  neces- 
saries supplied  to  any  foreign  ship  or  sea-going  vessel,  and 
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Jam.  5.       to  enforce  payment.   There  was  a  scruple  in  the  Regkrys 

Ocean  Queen.  ^  '^uing  the  warrant  under  the  statute.   It  was  said  ^& 

ship  is  not  foreign^  having  been  built  and  registered  it  Ncf 

Ship  "foreign**  Brunswick  ;  but  the  question  is,  whether  she  is  not  a  (msp 

the^stat^**  ^^  '*^^P  ^*^^  *®  purpose  of  this  proceeding.  The  statute  mentxii 

**  Sea-going  not  only  **  foreign  ships/*  but  **  sea-going  vesids,*  wliic 

yessels'*nottbe  mug^  mean  something  different,  for  foreiim  ships  most  bt 

same  aa    "  fo-  u^       m.  •  -. 

reign  ships.**      sea-gomg  vessels,  for  necessUate,    The  necessaries  were  Hp 

plied  at  New  Orleans,  it  is  true,  but  they  were  {mM 
by  a  house  that  had  a  branch  firm  established  in  this  etsi' 
try.    The  vessel  has  been  saved  from  confiacatian  bj  meoi 
of  the  funds,  the  payment  of  which  is  now  resisted. 
JuDOMsifT.  Dh«  Lushinoton. — It  is  quite  clear  that,  before  tix 

passing  of  this  statute,  the  C«urt  had  no  authority  fa  tk 
exercise  of  the  jurisdiction  now  invoked ;  and  if  I  hm^ 
power  to  accede  to  the  motion,  it  must  be  in  virtue  of  («#' 
the  two  constructions  put  on  the  6th  section.    If  it  be  tm 
that  the  section  gives  the  Ck>urt  jurisdictioii  with  respect  ft 
necessaries  supplied  to  any  ''sea-going  yessd,"  then,» 
The  construe  doubtedly,  I  might  interfere ;  but  I  confess  I  cannot  N 
for  not  sustain.  ^7  "und  to  the  conviction  that  the  Legislature  ever  inteoiiA 
able.  to  confer  so  extraordinary  a  power  on  this  Cooit»  tlie  oqb^ 

quence  of  which  would  be»  that  every  vessel  fitted  oot  itiae 
port  of  London,  belonging  to  British  owners*  mig^  be  ^ 
rested  for  the  purpose  of  enforcing  against  it  any  doDist 
on  account  of  necessaries.  Looking  at  the  dedsions  in  t^ 
Courts  on  this  subject,  and  at  the  great  jealousy  nnifer»!! 
manifested  against  introducing  the  general  maritnoe  )<* 
for  the  purpose  of  enforcing  demands  on  account  of  necess' 
ries ;  seeing  that  in  England  it  has  been  uniforady  ref» 
diated  in  our  Courts  of  common  law,  I  cannot  think  tbat,^ 
this  purpose,  I  should  be  justified  in  adopting  sodis  oa- 
struction. 

Then  the  only  other  point  which  can  admit  of  dooii^  & 
whether  I  am  to  consider  this  vessel,  which  was  bsilt  stNf* 
Brunswick  and  does  not  belong  to  any  party  in  Eaf^MS^'^ 
a  foreign  ship.  I  am  unable  to  come  to  that  condosioD'  ^ 
is  very  true  that,  with  respect  to  bottomry-bandsy  co^' 
derabl6  latitude  of  construction  has  been  allowed^  an^  ^ 
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essity  has  been  looked  to  rather  than  locality ;  but  I  do  not       Jak.  5. 
link  that  that  applies  to  the  construction  of  this  statute.    I  ^  ~^ 
egret  that  I  cannot  render  assistance.     I  feel  bound  to  re-     Motion  re- 
ise  the  motion.  fused. 


ND  OF  MICHAELMAS  TERM,  AND  OF  THE  SITTINGS 

AFTER  THE  TERM. 


Admissions  during  this  Term: — 

▲8   ADTOCATSS. 

Nov.  2.— Teatxes  Twissy  Esq.,  LL.D. 

'  Hxir&T  Iltis  Nicholl,  Esq.,  LI1.D. 


VOL.  I.  2  N 
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HILARY    TERM,    1842. 


Virnrogatttie  eontt  of  eantttbutt. 

Januart  15. 

Admiiiigtm-  In  the  Goods  of  the  Rev.  William  Southxkai- 
Sited^to  the  ^i-s^K,  DEC— Mcrfioii.— The  deceased  died  25th  Decemte, 
executors  of  a  18S2|  a  bachelor,  without  parent,  leaving  J<^n  R«  S.  (00 
ofTe'^tMtetor!  deceased),  Judith  S.,  and  Charlotte  S^  his  brotbff  d 
a  surviving  sis-  sisters^  and  only  next  of  kin.    By  a  will  dated  in  1792,  k 

cile!^'aL'"thc  ^^®  *^* '®"**"^  ®^^"  property  to  his  mother,  Lydia  i 
next  of  kin  be-  widow,  whom  he  appointed  sole  executrix.  She  died  kh 
llSd  Md^vr*  l'^e*^™e»  •"d  letters  of  administration  (with  wiUannarfi" 
numerous.  his  effects  was  granted  by  this  Court,  in  1833,  to  Judith  S. 
one  of  the  sisters  and  next  of  iun  of  the  present  dtcad 
She  intermeddled  therein,  and  died  S9th  Auguit,  IB^ 
leaving  some  part  of  the  property  unadministered  sod  »( 
fully  disposed  of.  Charlotte  S«,  the  now  survivii^s^ 
and  only  next  of  kin  of  the  Rev*  Wm.  S.,  and  the  adj^ 
son  entitled  to  administration  of  his  unadministered  efe>^ 
is  an  idiot,  aged  72,  and  totally  incapable  of  taking  op<^ 
herself  administration,  or  of  renouncing  her  right  tbo^ 
and  she  has  no  father,  mother,  unde,  aant,  nepbev,  ^ 
niece,  and  her  only  next  of  kin,  very  distant  rriatioBS,  is^ 
very  numerous  (upwards  of  thirty),  and  resident  in  nrss 
places  in  England  and  in  America.  Charlotte  S.  was  vaif 
the  care  of  her  sister,  Judith  S.i  and  resided  withbff^ 
many  years,  till  the  d^th  of  the  latter,  who  left  eooadai^ 
real  and  personal  estate.  By  her  will,  dated  in  18S8»  ssi 
proved  in  thiaOourt,  Judith  S.  gave  her  freehold  and  ki^ 
hold  estates,  and  the  residue  of  her  peracNial  efiects,  to  ^ 
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executorsy.  J.  C  and  Z.  R.,  in  trust,  to  pay  the  rent3»  inte-  Jam.  !& 
rest,  and  dividends  to  Ann  R.,  wife  of  Z.  R.,  during  the  gf^ffi^^^jj^ 
joint  lives  of  Ann  R.  and  of  Charlotte  S.,  upon  trust 
to  the  intent  that  Ann  R.  should  apply  the  same  for  the 
maintenance,  support,  and  convenience  of  Charlotte  S. 
(stated  In  the  will  to  be  labouring  under  imbecility  of  mind) 
during  her  life,  it  being  the  intention;of  Judith  S.  that  her 
sister  should  during,  her  life  hav^  every  thing  to  make  her  - 
as  comfortable  as  possible ;  and  if  there  should  be  any  sur« 
plus  of  the  rents'  and  dividends,  she  bequeathed  it  to  Ann  R. 
absolutely ;  and  she  directed  that  the  executors  should  have 
access  to  her  sister,  and  if  she  should  not  be  properly  pro- 
vided fori  and  at  the  deJEith  of  Ann  R.,  that  they  should 
have  the  sole  ordering  thereof.  -  The  unadministered  effects 
of  the  Rev.  W.  S.  consisted  of  .£1,680  New  Three  per 
Cents.,  the  whole  or  part  whereof  belonged  to  Charlotte  8., 
subject  to  the  accounts  of  administration  of  Judith  S. 

Addams,  D.,  moved  for  letters  of  administration  (with  Motiom. 
will  annexed)  of  ^e  unadministered  goods  of  the  deceased. 
Rev.  Wm.  S.,  to  J.  C.  and  Z.  R.,  executors  of  Judith  S^ 
during  the  imbecility  of  Charlotte  S.,  on  giving  security. 

Sir  H.  Jbnnxr. — The  only  difficulty  consists  in  getting  Judomxmt. 
rid  of  the  next  of  kin*   As  there  is  no  party  befcnre  the  Court 
who  is  really  entitled  to  the  administration— aud  the  next  of 
kin  would  be  entitled  only  as  guardian  of  Charlotte  S. — the 
Court,  I  think,  is  at  liberty  to  decree  administration  to  the 
executors  of  Judith  S.    It  is  clear  that  they  are  entitled  to 
at  least  part  of  the  property.   The  sister  of  this  imbecile 
person  has  left  all  her  property,  which  is  very  considerable, 
for  her  maintenance  and  support,  at  the  discretion  of  her  exe- 
cutors and  trustees  and  the  wife  of  one  of  them,  who  is  to 
have  the  property  as  residuary  legatee :  so  that  every  drcum-  Circmnsunces 
stance  is  favourable  to  the  propriety  of  the  grant,  unless  5^^!!JJJ|Ji      ^ 
there  is  some  legal  objection.    If  any  of  the  next  of  kin  were 
before  the  Court  pra3dng  for  the  grant,  the  circumstances 
would  be  different;  but  where  all  is  so  clearly  for  the  bene-  which  is  for  the 
fit  of  the  property  and  of  this  imbecile  person,  the  Court  can-  ^^^^J^^^f 
not  refuse  to  grant  administration  to  the  executors,  for  the  the  imbecile 
benefit  of  that  person,  that  is,  during  her  lifetime.    They  ^^^^^' 
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nmit  jiMtif^  fit 


A  will  signed     In  trb  O00D8  ov  William  Cartbb»  dj 
b!mk ^Id!*^^  decened  made  a  wiU  dated  19th  October,  1840,  mi 
mitted  to  pxo-  thereof  appointed  his  wife,  Judith  C,  and  the  Rer.  A.  Jk, 
^'  executors.    He  lefty  besides  his  widow,  tea  dbildvBD.   Tu 

will  was  written  with  his  own  hsnd  npon  the  finmt  or  opec 
psrt  of  two  sheets  of  psper,  and  the  writin|^  was  broofin 
down  dose  to  the  end  of  the  second  sheet,  so  as  not  to  lem 
room  for  his  signature  and  the  signstnres  of  the  attesti^ 
witnesses,  and  the  testator,  in  conseqaenc^  wrote  on  t^ 
back  of  the  second  sheet,  at  the  e^  the  wocda  *'  agBsi 
and  sealed  this  19th  day  of  October,  1840,'*  and^^nedb^ 
name,  in  the  presence  of  two  witnesses,  preoentat  the  flat 
time,  who  subscribed  their  names,  under  the  testator's  ■§»• 
ture,  as  witnesses  to  the  due  execution  of  the  wiD,  id  tlir 
presence  of  the  testator;  the  whole  of  the  upper  part  of  tfas 
page  being  thus  left  blank.  The  will  was  written  upon  pipff 
containing  printed  instructions  and  a  summary  cf  tfaek* 
relating  to  wills,  directing  that  the  will  should  be  afsee 
'' at  the  foot  or  end." 

Addamtf  D.,  moved  for  probate  of  the  paper.  If  ik 
signature  had  been  at  the  top,  there  would  have  beesv 
difficulty ;  but  I  submit  that  the  will  is  signed  *'  at  the  fitf 
or  end  "  within  the  Act. 

Sir  H.  Jbnnbb*— The  deceased  seems  to  bawe  wiifis 
his  will  with  a  good  deal  of  care,  upon  paper  having  pdia< 
instructions  for  the  execution  of  wills.  The  will  iseantsiBei 
in  a  certain  number  of  paragraphs,  numbered  1st,  Ssdlv 
Srdly,  4thly,  and  lastly,  and  the  last  psragcaph  is  hna^ 
dose  to  the  bottom  of  the  page.  There  bein|^  no  poos  ^ 
sign  at  the  bottom  of  the  paper,  or  it  can  be  scsroely  fli^ 
that  there  is  room,  the  deceased,  instead,  signed  hit »« 
on  the  next  page,  and  according  to  the  form,  he  eoosidefefl 
it  necessary  to  sign  at  the  foot  or  bottom,  as  if  he  titoBfi 
the  end  of  the  piece  of  psper  to  be  the  end  of  the  will  1^ 


MOTIOll. 
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t^-  qnesdon  is,  whcfther  the  signatnre  is  '^  at  the  foot  or  end  **      Jav.  1& 

of  the  will.    Under  the  drcomstances,  and  there  being  no   Qinw  dec' 
supposition  that  the  deceased  intended  to  do  any  more  to  the  Under  the  cir- 
paper,  I  am  inclined  to  consider  this  a  good  execution.   If  cumstances, 
^   he  had  signed  at  the  top  of  the  page,  there  would  have  ^^^  ***^" 
been  no  difficulty  whatever*  .. 
AddamBy  Praetor. 


W^  COtttt  Of 

January  22. 

Thb  ''  YvBMOvy—Aci  on  PetUum.-^ThiB  was  an  action     CoUision.  — 
by  the  ownera  of  the  AUen,  a  Norwegian  barque  of  200  J^JL'^jl  J^ 
iaas,  against  the  FemoHf  an  East-Indiaman  of  1,000  tons,  reign     owners 
which  had  come  in  collision  with  the  AUen  near  Dutigenessi  ^^^^  *  ^^ 
on  the  night  of  the  ISth  of  August  last.    The  Alsen  was  owner  of  the 
proceeding  on  a  voyage  from  Nantes,  in  France,  to  Chris-  ^^'     exoM- 
dansand,  in  Norway.    The  Vtmon  was  bound  from  London  ground  of  the 
to  Calcotto,  with  a  cargo,  having  ninety  soldiers  on  board,  P'^*^? ^'f*!?!!; 
besides  her  crew  of  sixty  men.     On  the  part  of  the  Al9e%  it  Constmction  of 
was  staled,  that  she  was  close-hauled  on  the  starboard  tack  ^^  ^^^^  ^^ 
(the  wind  being  S.  and  by  £.,  and  her  course  £«  and  by  S*};  the     appoint- 
that  the  Vernon  was  seen  about  half  a  mile  distaht,  on  her  °>®<'^  ^  P^?^ 
larboard  tack ;  that  the  people  on  board  the  Alien  hailed  her  House,  and  by 
to  bear  up,  instead  of  which,  she  luffed ;  that  the  AUen,  the  Lord  War- 
thereupon,  kept  as  much  more  to  the  wind  as  possible,  but  in  Q^oque  Ports, 
•consequence  of  this  proceeding  on  the  part  of  the  Vernon^ 
she  struck  the  AUen^  the  vessels  became  entangled,  and  in 
two  or  three  hours  the  latter  went  down,  her  crew  being 
saved  on  board  the  Vernon,   The  case  on  the  part  of  this 
vessel  was,  that  she  was  in  charge  of  a  Trinity  House  pilot ; 
that  the  night  was  very  dark,  and  the  wind  S.  -^  W. ;  that 
she  had  a  light  at  her  figure-head,  and  kept  a  careful  watch; 
that  the  Alsen  was  perceived  at  half  a  cable's  length,  coming 
apparently  *^  end  on ;"  that  the  Vernon  was  close-hauled, 
and  the  AUen  had  the  wind  free,  her  studding  sails  being 
set,  and  that  the  collision  was  either  the  result  of  inevitable 
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SuMMivo  vr. 
Questions. 


Opinion. 


Pilot  exclu- 
sively to  blame. 

AEGUMxirr. 


The  pilot  was 
duly  licensed. 


Thecontraiy 
a  mere  aver- 
ment 


acddenty  or  caused  by  an  atttoipt  <hi  the  side  of  tfaeiKnti 
change  her  course^  and  to  luff  across  the  hawse  of  tk 
VemofL 

The  Ck>urt  was  assisted  by  Trinity  Masters.* 

Sir  J.  Dodsonf  Q.  A.,  and  Haggard^  D^  for  the  Aba; 
Addamtf  D.,  and  Bagifard,  D^  for  the  Fcrmm. 

Db.  Lushinoton,  after  a  sununary  of  Uie  endenoe,  W 
to  the  Trinity  Masters  to  say,  first,  whether,  it  bong  i 
dark  night,  the  collision  was  the  result  of  pure  scddoit;  if 
not,  secondly,  whether  it  arose  from  the  fault  of  tbose  a 
board  the  Vernon;  thirdly,  whether  the  ii^Mi  was  it iHta 
blame ;  fourthly,  if  the  fault  lay  exclusively  with  the  h- 
non,  then  the  Judge  particularly  requested  their  opiniia 
whether  **  the  pilot  was  alone  to  blame,  or  the  officena^ 
crew  were  alone  to  blame,  or  whether  the  ooUisioD  vm 
from  the  joint  de&ult  of  both  the  pilot  and  some  of  tiie  (i- 
cers  and  crew  of  the  Vernon  s  whether  any  erroneoiis  i£i«- 
tions  were  given  by  the  officer  of  the  watch  en*  any  of  the  acf , 
by  the  pilot,  or  by  both.  <«  If  you  have  any  doub^"  tbelend 
Judge  observed,"  I  request  you  will  retire  before  you  mib 
up  your  minds,  because  it  is  a  point  of  great  importmn' 

The  Tbinitt  Masters. — ^We  concur  in  opinion,  that  v 
blame  or  fault  can  be  attached  to  the  AUen,  but  that  tit 
Vernon  was  to  blame ;  that  the  pilot,  by  indiscreetly  givs^ 
the  order,f  was  exclusively  to  blame,  and  that  the  oSon 
and  crew  were  not  at  all  in  fault. 

Addams^  on  the  point  of  law.  The  pilot  on  board  tk 
Vernon  was  a  duly  licensed  pilot,  and  although  die  ot^ 
side  say  that,  being  off  Dungeness,  he  was  **cnA  ci^^ 
water,"  there  is  no  proof  of  it  He  says  himself  thit  ^ 
had  a  license  from  the  Trinity  House  to  pilot  vessebfi^ 
London  Bridge  to  the  Downs,  and  thence  to  the  Ue » 
Wight. 

Baji/brd,  on  the  same  side.  .  The  objection^  that  the  ^ 
was  out  of  pilot's  water,  is  merely  an  averment,  and  ^ 
pilot's  evidence  is  sufficient  to  meet  it. 

Sir  J.  Dodjton — The  Alten  is  a  foreign  ship,  run  do* 

*  Captain  Stanley  Clarke  and  Captain  Elleiby. 
t  To  keep  tbe  luff. 
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md  totally  lost  by  the  misconduct  of  a  British  vessel,  with-      j^y.  22. 
>ut  any  fault  of  her  own  officers  and  crew,  and  the  occur-    fpi"^ 
rence  took  place  not  within  the  British  territory,  but  on  the 
ii^h  sea,  common  to  vessels  of  all  nations.    The  owners  of  Injitoticetothe 
this  vessel  have  lost  their  property ;  they  come  to  a  Court  J}^f^^^^ 
>f  this  country  to  obtain  justice,  and  they  will  be  a  little  tion  of  the  law. 
iurprised  to  be  told,  "  AlUiough  you  have  suffered  this  da- 
nag^e  without  any  fault  on  your  part,  you  shall  have  no  re- 
dress in  a  British  Court  of  Justice."    The  Court  vrill  be 
extremely  unwilling  to  put  such .  a  construction  upon  the 
statute.    I  know  you  sit  here  in  a  municipal  tribunal,  to  ad- 
mimster  municipal  law;  but,  in  such  a  case  as  this,  the 
Court  would  be  extremely  unwilling,  and  the  Legislature 
would  be  so,  to  put  such  a  construction  upon  its  acts,  unless 
the  law  were  dear  and  imperative.    Suppose  a  British  vessel 
were  run  down  by  a  Norwegian  vessel,  there  is  no  such  a.  law     No  such  law 
as  this  in  Norway,  and  therefore  there  is  no  reciprocity.  "*  ^^""*y- 
Under  the  terms  of  the  stat.  6  Geo.  4.  c.  125,.  the  Corpora-   THnityHonse 

tion  of  the  Trinity  House  has  not  autiiority  to  grant  such  a  "®  ayt^o"^  to 

^  .  grant    such    a 

license  as.this  pilot's.  -  The  14fth  section  empowers  the  Lord  license. 
Warden  of  the  Cinque  Ports  to  license  pilots  *'  to  conduct  all 
ships  irom  Dungeness  up  the  Thames  and  Medway,  to 
London  Bridge  and  Rochester  Bridge;  and  all  vessels  so 
navigating  shall  be  piloted  within  those  limits  by  such  pilots 
so  appointed  and  licensed  by  the  Lord  Warden  of  the  Cinque 
Ports,  and  by  no  other  pilot  or  person  whatever."  Then,  a 
Trinity  House  pilot  had  no  right  to  conduct  this  vessel,  and 
although  a  license  had  been  granted  to  this  pilot  by  the 
Trinity  House,  it  was  erroneously. granted. 

Haggard,  on  the  same  side.  The  statute  says,  that  **  no 
other  person"  but  a  Cinque  Ports  pilot  shall  conduct  the  ves- 
sel in  the  locality  where  the  accident  happened.  In  Churchill 
v.  Crease,*  Lord  C.  J.  Best  laid  it  down  as  a  rule,  that  Rule  for  cod. 
where  a  general  intention  is  expressed  in  a  statute,  and  b^">S  Bta- 
afterwards  a  particular  intention,  inconsistent  with  the  gene- 
ral intention,  the  particular  intention  is  of  the  nature  of  an 
exception. 

Addanu,  in  reply.    The  second  section  relates  to  vessels  EMstinctionin- 

•  2  Moore  &  P.  420.  tendedbystat 
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Jan.  29.      going  from  London  to  the  Isle  of  Wight;  the  foarteenth 
jn^T^        section  to  vessels  coming  yrom  the  Isle  of  Wight  to  London. 

Dr.  LusHiNGTON. — I  was  exceedingly  acRxious  that  the 
JuJgxxvt.      Trinity  Masters  should  direct  their  attentioa  to  the  question 
(as  neither  they  nor  I  entertained  any  doubt  whatever  that 
the  collision  had  taken  place  in  consequence  of  the  gaisma* 
nagement  of  the  Vefwm)  to  whom  the  blame  was  attribut- 
able, whether  to  the  pilot  solely^  or  to  the  pilot  togethet 
with  the  crew  of  the  Vernon  ;  in  order  that  the  ultimate  de- 
cision might  embrace  all  the  points.    The  Trinity  Masters 
The  piTot    were  clearly  of  opinion  that  the  collision  took  place  in  con* 
tolelj  in  fault  sequence  of  the  misconduct  of  the  pilot  alone.    I  think  h 
also  may  be  expedient  to  avail  myself  of  the  present  oppor* 
tunity  to  declare  the  course  which  I  pursue  with  regard  to 
the  Trinity  Masters  in  general.    I  endeavour  to  form  my 
own  opinion  upon  the  papers  and  upon  the  arguments  of 
Counsel^  and  I  put  to  the  Trinity  Masters^  both  publicly 
and  privately^  no  other  question  than  one  which  requires 
nautical  skill ;  and  if  it  should  happen  (as  I  hope  it  will  not) 
that  the  opinion  they  form. may  differ  from  mine,  I  should 
Court's  coune  treat  it  in  the  following  manner :  If  there  were  conflicting 
in  £dnff  £e  ^^^^^oe,  ^  must  then  act  upon  my  own  judgment;  but  if 
opinion  of  Tri-  the  facts  were  perfectly  clear>  and  the  only  point  in  questicm 
nity  Masters.    ^^  ^^^^  ^^  ^  nautical  nature,  I  think  I  should  be  taking 

a  great  deal  too  much  upon  myself  in  any  case  to  difer  ftom 
the  Trinity  Masters. 

Having  made  these  observations^  I  now  proceed  to 
consider  the  objection  raised  by  her  Majesty's  Advocate 
on  behalf  of  the  Alsen.  By  the  Act,  unless  there  be 
some  exception  in  this  particular  case,  according  to  the  law 
administered  in  this  and  in  other  Courts,  the  owners  of  the 
Vernon  are  not  responsible  for  any  damage  which  may  have 
arisen  from  the  misconduct  of  the  pilot  on  board.  But  it 
is  said  that  the  law  is  not  applicable  to  this  case,  because  it 
had  been  averred  in  the  Act  on  Petition  that  the  collision 
took  place  out  of  pilot's  water.  The  objection  ultimately  re- 
solved itself  into  this,  that  the  pilot  who  was  on  board  this 
vessel  ought  not  to  have  been  appointed  by  the  Trimty 
House,  but  ought  to  have  been  a  Cinque  Ports  pilot ;  and  it 
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was  further  urged>  that  I  ought  to  view  this  case  with  the      Jak.  22, 
most  indulgent  consideration^  because  there  was  no  recipro-    rnT^ 
city  with  respect  to  foreign  vessels ;  and  that^  supposing  re- 
sort had  been  had  to  a  foreign  Court  of  Law,  the  decision  ^   ^minister 
would  have  been '  of  a  different  kind.    Now,  I  may  here  same    law   to 
observe,  that  I  apprehend  it  to  be  a  principle  of  interna-  ^^^.^^ 
tional  law,  though  doubts  heretofore  arose  upon  the  subject, 
that  whoever  sues  in  a  Court  of  any  country  must  take  the 
remedy  which  is  the  remedy  of  that  country  alone.   I  take  it 
that,  if  a  contract  is  made  abroad,  that  contract  must  be 
expounded  by  the  law  of  the  country  where  it  was  made, 
or  by  the  law  of  the  country  where  it  is  to  be  executed. 
But  with  regard  to  remedy,  you  can  have  no  other  than  that  who  seek  a  re- 
ordinarily  afforded  by  the  law  of  the  country  where  the  ™®^y  ^^^' 
suit  is  commenced.     For  instance,  I  will  take  a  case  which 
comprises  all  the  authorities  upon  this  subject,  and  is  a  judg- 
ment given  af^er  very  great  consideration ;  I  mean  the  case 
of  Don  V.  Lippman,*  decided  in  the  House  of  Lords.     The 
question  which  there  arose  was  this :  It  was  upon  a  bill  of 
exchange  given  in  France,  and  the  question  was,  whether  in 
England  or  Scotland  it  would  be  subject  to  the  laws  of 
limitation  as  they  exist  here,  or  to  the  law  of  limitation  in 
France;  and  it  was  the  opinion  of  the  House  of  Lords,  over-     So  held  hj 
Tuling  some  previous  decisions  which  may  have  been  of  a  ?^J|!f^  '^^ 
contradictory  nature,  that  the  remedy  could  only  be  obtain- 
ed according  to  the  law  of  the  country  where  the  action  was 
commenced,  and  this  upon  the  principles  of  international 
Jaw.     Now  I  consider  myself  bound  by  this  principle,  and  I 
do  not  think  that  this  is  an  occasion,  considering  how  briefly 
this  question  w$8  argued,  for  me  to  enter  more  at  length 
Into  it;  at  the  same  time,  I  wish  it  to  be  distinctly  under- 
stood, that  I  apprehend  this  Court  will,  to  the  utmost  of  its 
power,  administer  justice  equaUy  to  the  British  and  to  the 
foreign  owner.   We  know  not  what  may  be  the  distinctions 
existing  in  foreign  countries,  but  it  must  be  always  recol- 
lected that,  whether  I  sit  in  the  Instance  branch  of  the  Court 
of  Admiralty,  or  in  a  Prize  Court,  I  can  only  sit  under  the 
laws  of  the  country  which  constitutes  the  Court ;  that  I 

*  2  Shaw  and  Macl. 
VOL.  I.  2  o 


688  ADMIRALTY  COURT.  [BiuT 

Jam.  £t  am  bound  to  obey  an  Act  of  Parliament  both  m  tben 
TMb  VsrmnL  ^^^  '^  ^^  ^^^  other ;  and  that  it  is  without  pKodnt 
tbronghout  the  world,  that  any  Court  of  nitiooal  iii 
•honld  be  ao  conatitnted  as  to  ride  over  and  sopemde  tk 
ordiniuy  common  law  of  the  country  which  esubli^  i 
True  it  is,  that  a  Court  may  be  established  in  Engludbr 
authority  of  Parliament,  which  shall  say,  **  Yoa  slullt^ 
nister  the  public  law  free  from  all  restraint  of  Britidi  Acs 
of  ParKaroent.*'  But  no  such  thmg  has  erer  been  dooe. 
Present  qiies-      With  respect  to  the  present  question,  it  appears  to  nee 

dSficuliy**  ^"'  ^®  attended  with  no  difficulty  whatever.   The  eectwwrftk 
Pilot  Act  to  which  I  have  been  referred  are  the  seooDdet 

S  '•  the  fourteenth.  The  second  section  enacts,  **  Hist  it  fliall  It 

lawful  for  the  Corporation  of  the  Trinity  House  of  IV 
ford  8trond,  and  diey  are  hereby  required,  aller  dQeexiB> 
nation,  to  appoint  and  license,  under  their  cominoD  set!.  & 
and  competent  persons,  duly  skilled,  to  act  as  plots,  fir  tk 
purpose  of  conducting  all  ships  and  vessels  asiling,  ^ 
gating,  and  passing,  as  well  up  and  down  or  upon  the  Hrb 
of  Thames  and  Medway,  and  all  and  every  the  fcren 
channeb,  creeks,  and  docks  thereof  or  therein,  orIei£« 
tnr  adjoining  thereto,  between  Orfordness  and  London  Bnfc^ 
w  also  lh>m  London  Bridge  to  the  Downs,  andftm^ 
Downs  westward  as  far  as  tile  I^  of  Wight.**  Now,  if  ^ 
lection  had  ended  here,  and  there  was  fio  other  wydito^ 
in  any  degree  be  put  in  competition  or  eonflict  witkk,  t^ 
^case  would  be  as  dear  as  daylight,  beeause  in  this  ceet^ 
vessel  was  proceeding  from  London  Bridge  towairds  the^ 
of  Wight,  in  charge  of  a  Trinity  House  pilot  Buttbovf! 

S 14.  the  following  words  added :  "  and  in  t^e  EngliA  ClisnB^' 

Dram  the  Isle  of  "^ght  up  to  London  Bridge.*  The  Inf 
teenth  section  empowers  the  Lord  Warden  of  the  Gbi^ 
Ports  to  license  pilots,  and  h  declares,  <<  That  itmajbeli' 
ful  for  the  Lord  Warden,  and  he  is  hereby  required,  tosp' 
point  and  license  fit  and  competent  persons.  My  skilkd,* 
pilots,  for  the  purpose  of  ccmducting  all  ships  and  v^ 
sailing,  navigating,  and  passing  from  or  by'Dosgs*^'? 
the  nvers  Thames  and  Medway,  to  London  Bridge  and  ^^ 
Chester  Bridge,  and  adl  and  every*  the  several  clunB(» 
creeks,  and  docks  of  the  sr.me,  and  from  the  SouA  Bo0f  <* 
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be  Brake  to  the  weetward  as  far  u  the  west  end  of  the     Ji«.  92. 
)wers ;  and  all  ships  and  yesaela  sailing,  naTigating,  and    »«  "vZnatu 
*a8sing»  as  aforesaid,  shall  be  ootidacted  and  piloted  within 
lie  limits  aforesaid  by  such  pilots  so  appointed  and  licensed 
y  the  Lord  Warden  of  the  Cinque  Ports,  and  by  nobody 
Ise."     Now,  with  regard  to  this  point,  I  do  not  see  the 
lightest  contradiction,  because  I  think  the  second  section 
lost  clearly  empowers  the  Trinity  House  of  Deptford  Strond 
0  license  pilots  for  the  purpose  of  navigating  vessels  firom 
iondon  to  the  Isle  of  Wight;  and  because  I  think  the  four- 
eenth  section  clearly  requires  the  Lord  Warden  to  license 
lilots  to  navigate  vessels  T^tiifi  Dungeness  up  to  London 
Bridge.     So  fiir,  I  think,  there  is  no  degree  of  conflict  be-     Not  in  con- 
ween  the  two  sections;  and  that  will  entirely  dispose  of  the  ^?j  ^J®*"*" 
^resent  case.    But  I  think  it  right  to  mention,  that  if  there 
>e  any  dispute  as  to  the  meaning  of  the  Act,  it  would  arise 
ipon  the  subsequent  words :  "  and  in  the  English  Cbannel, 
Vom  the  Isle  of  Wight  up  to  London  Bridge."    If  a  Trinity       Pro>pective 
Pilot  should  happen  to  be  in  charge  of  a  vessel  coming  from  ^^culty. 
he  Isle  of  Wight  to  London  Bridge^  it  might  be  aBid<-*aiid  I 
^ve  no  opinion  upon  that  point<^that  there  waa  some  diffi- 
culty in  vecxmciling  these  two  sections.    This,  however,  be- 
ng  the  case  of  a  vessel  going  from  London  Bridge  to  the 
[sle  of  Wi^t,  in  my  opinion,  dse  second  section  is  perfectly 
clear  ;  and  upon  the  authority  of  that  section,  in  no  degree 
:ircun]scribed  by  that  of  the  fourteenth  section,  I  am  of  opi« 
nion  that  this  pilot  was  a  legally  licensed  pilot,  and  the  da* 
mage  having  arisen  from  his  erroneous  oonduet,  I  must  pro* 
nounce,  of  course,  that  the  Vemon  ia  not  liable  for  it.  Tb«  Vemon 

(Costs  were  not  asked  for.)  "^  ^^^ 

Vjoeion  x^Deacon  for  the  Aisen;  Siokn  for  the  Fimon. 


Thb  ^  LoBo  CooHBANB." — Motion» — ^The  vessel  in  this      Application 
case  sailed  from  England  in  January,  1839,  and  having  met  Jf  ^*^tto^! 
with  damage,  put  into  Pemambuco,  and  was  there  repaired,  bond  on  ship, 
To  meet  the  expenses  thereby  incurred,   the  vessel,  hew^^^^^*^^ 
cargo,  and.  freight,  were  hypothecated  for  £8,538*    The  which  jtidg- 
value  of  the  vessel  when  she  left  thi9  country  was  only  "^^*  ^^  «^"* 
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Jan.  22.      £4^500.     On  her  return  to  England,  Bhe  was  abandod 

Lord^cknme.  ^^  ^^®  owners,  and,  being  sold,  produced  only  JEl,675,wlikk 

had  been  brought  into  the  Registry.    The  action  agansttfae 

paid  out  of  pro- ^^'£>^^  had  likewise  gone  by  default,    but  the  bond  vb 

ceeds  of  ship  opposed  by  the  consignees  of  the  cargo,  idio  had  broogh 

the  Rq^stry,— ^'^  the  freight,  amounting  to  £1,085.     The  proceedings  k 

owners  of  cargo  the  principal  cause  (the  bottomry  suit)  were  stopped  bj  a 

fw  "^sts.*  ^  injunction  (24th  Nov.  1841).  obtained  by  the  conagDeesrf 

the  freight  be-  the  cargo,  from  the  Court  of  Chancery,  where  the  suit  tk 

'^^"^  ^""^  carried  on.    In  the  mean  time,  the  freight,  in  the  Registry 

wages,—  of  this  Court,  was  attached  for  the  seamen's  wages.  Ai 

K*^'^'  application  was  now  made,  on  behalf  of  the  bondholder,  te 

have  paid  out  to  him,  not  only  the  proceeds  of  the  ship,  i< 

the  freight.    The  application,  as  regarded  the  (iragfat,  « 

resisted  by  the  owners  of  the  cargo,  on  the  ground  that  tbtj 

had  a  lien  thereon  to  the  extent  of  their  costs. 

AaauMENT.  AddatnSf  D.,  for  the  consignees  of  the  cargo.    We  doj 

the  validity  of  ihe  bond  as  against  the  cargo.    Here  is  i 

bond  hypothecating  not  only  the  vessel  and  freight,  battis 

cargo,  for  £8,000 ;  the  vessel,  after  all  this  expense  bestof«^ 

Owners  have  upon  her,  selling  for  only  £1,675.     I  submit  we  hsTeafis 

friight"^for^*'*  upon  the  freight  to  the  extent  of  the  costs  of  oppoongif 

costs.  bond* 

Bai/iford^  D.,  on  the  same  side.    The  bond  cantaioss 

extraordinary  clause  :  "  In  consideration  whereof,  the  \&» 

risks  of  the  seas  are  excepted."    This  bond  has  been  gi^ 

Presumption  to  agents.    The  general  presumption  of  the  law  is  ags^ 

against   the      ^^^^i  a  bond,  so  given.    The  facts  call  for  inquiiy. 

The  ship  and  Haggard,  D.,  for  the  bondholder.  There  hasbeeaoof 
do^'  b'*?he  P«"«nce  on  behalf  of  the  owner  of  the  ship,  which  his  befl 
owners.  sold  upwards  of  a  year  and  a  half.     Till  the  expiration  of  i 

*  year  and  a  day,  it  was  premature  for  us  to  apply  ^  ^ 

proceeds.  The  owners  of  the  cargo  now  set  up  that  the  p 
ceeds  have  been  arrested  for  seamen's  wages,  and  thattbtf 
have  incurred  expenses  in  opposing  the  bond.  These  ex- 
penses could  not  have  been  incurred  here,  for  tbeyi)<^ 
An  ordinary  removed  the  case  from  the  jurisdiction  of  this  Court  Its 
Moc«Mls*^and  "^  ordinary  case,  where  the  vessel  has  been  sold  under  tk 

fivight  to  the  decree  of  this  Court,  to  direct  the  payment  of  the  pi««^ 
bondholder. 


I&i2.]  ADMIRALTY  COURT.  285 

and  the  freight  (which  is  the  property  of  the  owner  of  the      Jam.  22. 
ship)  to  the  bond-holder^  who  undertakes  to  give  security  j^^^S^^ 
for  the  wages. 

Harding,  D.f  on  the  same  side. 

Dr.  Lushington.— rl  may  dispose  of  the  objection  which  JaDGiuMT. 
relates  to  the  wages  in  one  word.    It  does  not  come  properly 
from  the  owners  of  the  cargo,  but  it  is  a  proper  ^objection ; 
and  if  wages  are  still  owing,  they  should  be  demanded      Wages   de. 
against  the  proceeds  of  the  ship,  which  ought  not  to  be  paid  J^jj^thepro- 
out  till  they  are  secured.  ceeds  of  the 

I  now  come  to  the  objections  raised  to  the  payment  of  the  1*' 
freight.  I  understand  that  objection  to  be  this — ^that  the 
owners  of  the  cargo  might  have  a  lien  upon  the  freight,  now 
in  the  Registry,  for  costs,  if  it  should  ultimately  turn  out 
that  the  proceedings,  as  against  them,  to  make  them  pay 
this  bottomry  bond,  are  determined  in  their  favour^in  other 
words,  if  the  bond  is  invalid  as  against  the  owners  of  the 
cargo.  I  am  not  aware  that  it  ever  has  been  stated  in  this 
Court  that^  where  there  has  been  an  action  against  the  own* 
era  of  a  ship  and  the  owners  of  the  cargo  under  a  bottomry 
bond,  and  the  owners  of  the  ship  have  allowed  the  action  to 
go  by  default,  the  owners  of  the  cargo  have  any  lien^  They  The  owners 
would  not,  under  ordinary  circumstances,  I  apprehend ;  but,  ®^  ^^;2e^w 
as  a  matter  of  course,  the  freight  would  be  paid  out  to  the  no  Uai, 
bondholder.  Very  special  circumstances  might  be  set  up> 
which  might  induce  the  Court  to  hold  its  hand— as,  for  in- 
stance, if  the  party  suing  on  a  bottomry-bbnd  was  resident 
out  of  the  country,  and  there  was  no  possibility  of  affecting 
him  with  the  costs,  in  case  he  should  be  condemned  in  them. 
But,  in  ordinary  circumstances,  the  Court  could  not  make 
such  an  order.  What  are  the  circumstances  alleged  on  the 
present  occasion  ?  Not  that  the  holders  of  the  bond  are  in- 
solvent; not  that  they  are  not  fully  capable  of  paying  any 
costs  in  which  they  may  be  condemned}  nor  any  one  cir- 
cumstance of  which  the  Court  can  take  tangible  notice,  be- 
cause I  cannot  try  the  validity  of  the  bond  in  this  stage  of 
the  cause.  It  is  not  possible  that  I  can  say  the  preponder- 
ance of  proof  is  in  favour  of  the  owners  of  the  cargo  against 
the  bond  ;  nay,  if  I  were  to  try  the  case  under  existing  cir- 
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Jait.  S8L      cttiDstaiicet,  I  should  be  compelled— perhaps  erroneously— 

LordCochrme^  to  ssy>  that  the  preponderance  was  the  other  way,  in  oona&- 

quence  of  the  owners  of  the  ship  having  allowed  judgment 

Validity  of  to  go  by  default.    But  I  cannot  form  any  opinion  upon  it 

t^able"^^  ^^^  under  existing  drcumstanoes*  Nothing  has  been  stated  to 

shew  me  thatt  according  to  liiw  or  custoroi  the  owners  of  tho 

cargo  have  any  Hen  on  the  freight;  that  they  must  not*  like 

other  suitors,  stand  upon  the  responsibility  of  the  parties 

in  the  cause  with  respect  to  costs. 

There  is  only  one  other  circumstance  to  which  I  must  ad*> 

The  injonction  vert.    An  injunction  has  been  obtained :  the  effect  of  that 

injunction  is  to  tie  up  the  hands  of  the  holder  of  the  bond 

from  proceedings  against  the  owners  of  the  cargo,  and  mom 

cofutai  that  that  injunction  may  ever  be  dissolved.    But 

what  is  the  effect  of  the  present  proceedings  ?    That  while 

ties  up  the    the  holders  of  the  bond  are  tied  up  from  proceeding  in  this 

boiidliolder ;      q^^  ^^  enforce  the  bond  against  the  owners  of  the  cargo, 

the  latter  are  at  liberty  to  come  here  and  detain  the  freight-* 
till  when  ?  Till  the  decree  of  the  Court  of  Chancery  takes 
place  ?  That  surely  can  never  be  the  case*  Till  the  pro- 
ceedings in  this  Court  are  at  an  end  ?  Primi  facie  they  are 
now  at  an  endt  because  the  parties  are  under  an  injunction 
to  proceed  no  farther.  It  appears  to  me  that  the  very  cir« 
a  ctrcuDMtsnoe  cumstanoe  of  the  injunction  having  been  .so  obtained  is 
o^nm  against  the  of^Msidon  on  the  part  of  the  owners  of  the  cargo. 

I  think,  if  no  such  fact  had  occurred*  still  that  I  should  be 
bound  to  direct  the  payment  out  of  the  proceeds  of  the  ship 
and  freight ;  and  hjbrtiari  it  appears  to  me  that  no  obstacle 
to  granting  that  is  interposed  in  consequence  of  the  injuno- 
Motion  tion  having  been  granted.  I  therefore  I  think,  must  com« 
^^°  ply  with  the  motion. 

Proctors: — TMs  for  the  owners;  Bowdkr  for  the  bondht)!der. 


January  28. 

Claim  by  a     Thx    *'  SociEDADB   Fbliz."*— i4ifega<toa.^-This  was  a 
^arfil'^oim  q»«sti»«  as  to  the  admissibility  of  the  Libel  in  a  auit  be- 

captor    of  a  tween  the  officers  and  crew  of  H.M.  sloop  Harlequin,  Lord 

slave  vessel 
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Francis  RusseU,  and  those  of  H.M •  briganline  FanHer%      Jav.  sa 
Lieut.  Bond,  both  vessels  being  employed  on  the  cosst  of  s^^u^l^f?^ 
Africa  in  the  suppression  of  the  slave  trade.    The  Libel,  on    . 
the  part  of  the  Foruiery  pleaded  that^  on  the  81st  Novemo  Queen's   sbip. 
ber,  whilst  the  two  vessels  were  lying  together  at  anchor  off  .—Principles  of 
C^>e  PalmaS)  a  strange  sail  was  reported  about  fifteen  miles  ^^The^riz?^ 
to  seaward,  whereupon  Lord  F.  Russell,  the  senior  in  com*  mutt  have  aeen 
inand,  got  the  Harlequin  immediately  under  weigh,  •»«!•  cWmlng!^  An 
ordering  the  Forester,  by  signal,  to  remain  at  anchor  till  his  entry  in  the  log 
return,  and  pick  up  the  Harlequin's  boats,  gave  chase ;  that  claiming  ir**' 
the  strange  sail,  which  proved  to  be  the  Brazilian  brigantine  share    is    not 
Sociedade  FeUx,  seeing  H.M/s  sloop,  stood  towards  her,  and  ^^^^^    ** 
when  within  about  seven  miles  from  where  the  chase  eom<- 
menoed,  and  where  the  Forester  lay  at  anchor,  she  was  fired 
Ht  and  captured  by  the  Harlequin,  in  full  sight  of  the  Fores^ 
ier^  and  within  easy  reach  of  her  co»operation  and  assistance, 
if  required.     Upon  this  state  of  facts,  the  Forester  claimed 
to  fihAre  as  joint  captor. 

Sir  John  Dodson,  Q.A.,  for  the  actual  captor,  against  the     Jan.  22. 
admission  of  the  Libel^^The  Srd  article  pleads  an  entry  In  ^««cmxiit. 
the  log  of  the  Foresier^  the  vessel  claiming  to  share  as  joint 
captor;  but  it  has  been  decided  that  the  log  of  a  party  can*  The  lot;  of  the 
not  be  produced  in  his  own  favonr.     The  "  Niemen."*    The  g^j^  insdmis- 
''ZepAmna/'t    But  the  more  important  objection  applies  to 
the  claim  itself.    It  is  admitted  that  there  was  no  co-opera-    Ko  co-opera- 
tion whatever  on  the  part  of  die  Forester;  she  merely  obeyed  tipn  on  the  part 
,  ,         1.  r  .        «  A  -•'./.     of  the  ForuUr, 

the  orders  of  her  supenor  officer.    A  capture  made  in  sight 

of  another  vessel  at  anchor,  which  renden  no  assistance, 
actual  or  constructive,  gives  that  vessel  no  right  to  share. 
It  may  be  a  hard  case,  but  Lord  Stowell  laid  down  the 
principle  applicable  to  these  cases  in  the  *'  Finamner.^X  It 
is  the  first  duty  of  a  subordinate  officer  to  obey  the  lawful 
commands  of  his  superior ;  views  of  pecuniary  advantage 
are  secondary  only. 

Bayford,  D.,  on  the  same  side.— There  is  no  sufficient 
proof  of  association  and  common  enterprise.  Cited  the 
**  Notdestem."^ 

^  1  Dodl  9.  f  2  HaKg.  A.  K.  318. 

tlDods.61.  $  Acton,  14a 
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Jak.  28.  Addanuy  D.,  for  the  jForef(er.— -These  vessels  were  im- 

^^/TTVjj.    dated  in  a  common  service,  the  sappression  of  the  daw 

'  trade,  and  "were  furnished  with  orders  to  that  effect  fraa  the 

sels  were^M^  Lords  of  the  Admiraly.     It  is  an  extraordinary  principle  to 

ciated   in   the  lay  down  that,  because  Lord  F.  Russell  directed  the  Tmia 

same  service.     ^  remain  at  anchor,  and  pick  up  his  boats,  that  vessd  is 

The  &ct8  es-  excluded  from  sharing  in  a  capture  made  in  her  aghL  Oa 

Spture*  ^^*°*  principle  and  authority,  the  facU  pleaded  make  out  a  case 

of  joint  capture.    The  *'  Galen."*    The  "  Avmr\  V^ii 

respect  to  the  log,  if  it  cannot  be  pleaded  in  this  case,  I  do 

The  log  a  pub-  not  know  how  it  can  be  pleaded  in  any  case.     The  log  is  t^ 

and  oin*'^"'*  *  certain  extent,  a  public  document,  and  we  plead  aoeotiT 

proved.  made  by  a  person  whose  duty  it  was  to  make  it,  and  vis 

Psa  Cua.         ivill  be  produced  as  a  witness.    [Pbr  CuaiAM.— You  doBtf 

plead  that  the  vessels  were  associated.]    We  plead  thsttbe; 

were  employed  in  the  same  common  purpose,  the  suppresske 

of  the  slave  trade.     [Per  Curiam. — That  may  be  inferrai, 

but  it  is  not  pleaded.    The  Forester  might  have  been  at  tbe 

place  by  accident,  to  get  wood  and  water,  without  sny  ooin 

Defect  of  plea,  at  all.     You  should  have  pleaded  that  the  two  vessels  vm 

associated  for  a  common  object,  and  that*  in  pursuaoce « 

that  common  object,  the  capture  was  made.] 

Robertson,  D.,  on  the  same  side,  cited  the  "  Vn/hoi'l 

and  the  " Drie  Gebroeders**^ 

Jan.  28.  Dr.  LusHiNOTON. — I  conceive  that  the  general  pnoop^ 

applicable  to  such  claims^— I  mean,  the  claims  of  jobt  op 

tors  to  the  produce  of  slave  vessels,  and  also  the  booooe 

formerly  granted  on  slaves  themselves,  and  now  upon  the 

tonnage  of  the  vessels— -was  settled  by  the  authority  of  I^ 

4.  Case^of  the  Stowell,  in  the  case  of  the  •'  Aviso^    Such  dsimi  on* 

ing'oiae.*^*  '  according  to  that  authority,  in  all  ordinary  cases,  and  ssb- 

ject  to  such  just  exceptions  as  peculiar  circumstances  m? 

suggest,  be  governed  by  the  same  rules  as  have,  for  a  ^ 

period  of  time,  been  applied  to  cases  of  joint  capture  dmis^ 

war.    Thus  far,  the  case  of  the  **Aviso^  is  a  guide  forcj 

judgment ;  it  furnishes  a  general  rule,  to  which  I  give  '? 

cordial  assent,  dnd  I  shall  always  yield  to  it  a  willing  o^ 

*  ]  Dods.  429.  t  2  Hagg.  A.  R  31. 

:  2  Rob.  30.  §  5  Rob..a42. 
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dience.  But  the  case  goes  no  further.  Tlie  facts  pleadefl  in  Jak.  2B, 
the  case  of  the  **  Aviso"  are  very  different  from  the  facts  set  sodedadeFda 
forth  in  the  present  Allegation  ;  and  though  I  may  enter* 
tain  a  latent  suspicion  that^  in  some  respects,  the  two  cases 
more  nearly  resemble  each  other  than,  upon  the  Allegations 
given  lUf  in  both  cases,  they  purport  to  do,  it  is  my  duty 
to  take  this  Allegation  exactly  in  the  shape  in  which  it 
stands^  and  to  determine  its  admissibility  witliout  reference 
to  any  other  facts  which  I  may,  perhaps,  be  inclined  to 
think,  form  a  part  of  the  case.  In  the  case  of  the  *'  Aviso/*  Its  distinc 
association  was  pleaded ;  the  Faun^  the  claiming  ship,  in  p^^nl^"*  ^  ^ 
pursuance  of  orders,  put  herself  under  the  command  of  the 
actual  capton  In  the  present  case,  there  is  no  such  aver- 
ment, and  the  Court  cannot  assume  any  additional  circum^ 
stances.  All  the  circumstances  before  me,  upon  which  I  can 
found  my  judgment,  are  contained  in  the  second  article  of 
tlie  Allegation,  which  states  *'  that,  about  half-past  nine  The  plea, 
o'clock  A.!! »,  of  the  21st  of  November,  whilst  H.M.S.  Har^ 
lequin  and  the  Forester  brigantine  were  lying  together  off 
Cape  Palmas,  on  the  coast  of  Afiica,  at  single  anchor,  a 
strange  sail  was  reported  seawards,  about  fifteen  miles  off; 
whereupon  the  Harlequin^  being  senior  in  command,  imme- 
diately got  under  weigh,  and  gave  chase,  having  first,  how- 
ever,  by  signal,  ordered  the  Forester  to  remain  at  anchor 
until  her  retu|m,  and  to  pick  up  her  boats,  two  of  which 
were  left  behind,  and  which  orders  the  Forester  obeyed,  as 
she  was  bound  to  do,  in  both  particulars." 

Now^  here  I  must  observe,  that  the  Court,  is  left  entirely 
in  the  dark  as  to  the  relative  bearing  of  the  two  vessels  the 
one  to  the  other — ^whether  there  was  any  connection  between 
them  beyond  that  which  very  frequently  occurs.  If  two  ves* 
sels,  engaged  in  executing  the  orders  they  have  received  io 
the  same  part  of  the  ocean,  accidentally  meet  each  other,  as 
a  matter  of  ordinary  course,  the  senior  in  the  service  assumes 
the  command^  unless  the  inferior  vessel  is  sailing  under  Ad- 
miralty orders*  Here  I  have  no  information  at  all :  but  in  Defect  of  th« 
the  <'  Aviso"  it  was  expressly  stated,  that  the  vessel  claim-  Pl®<^ 
ing  to  share  as  joint>captor,  in  pursuance  of  commands 
issued  by  competent  audiority,  was  acting  in  obedience  to 

VOL.  I.  2  p 
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Jaw.  2a  the  orders  of  the  capturing  vessd.  The  AUegaikm  goes  m 
SoeiedadeFeRx,  ^  state,  "  That  the  strange  sail  so  reported,  and  whidi  afte^ 
wards  proved  to  be  the  Brazilian  brigantine  Sociedade  F^L 
on  seeing  H.M.  sloop  Harlequin^  gAve  chase,  stood  towank 
her,  and  hoisted  Braailian  colours,  and  in  aboot  an  hue 
and  a  quarter,  and  when  within  about  seren  mflei  free 
where  the  chase  commenced,  and  where  the  Foraier  n? 
Ijring  at  anchor,  was  fired  at,  and  brought  to,  and  ctptarfd. 
by  the  Harlequin,  That  all  and  singular  the  premkes  tnt 
place  in  full  sight  of  H.M.  brigantine  Forester^  and  witir 
easy  reach  of  her  co-operation  and  assistance,  had  the  sast 
been  necessary  and  permitted."  And  then  the  Alkgitke 
alleges,  '*  that  the  Harlequin  returned  to  her  ancbon^,  ^ 
Cape  Palmas,  about  four  o'clock  p.m.  of  the  same  day,  ^ 
was  shortly  aflerwards  followed  by  the  captured  fesse' 
under  the  charge  of  an  officer  and  prise  crew  from  the  Ev- 
lequin*' 

Now  both  these  vessels  were  certainly  engaged  in  a  cce- 

mon  pursuit ;  but,  so  far  as  appears,  the  Harlequin  hadn 

other  right  to  exercise  command  over  the  Foreder  than  6e 

mere  circumstance  of  her  officer,  being  the  superior,  so- 

dentally  falling  in  with  the  ForeHer,    Asaimung  it  tobrr^ 

then,  the  case  is,  that  the  prise  was  descried  by  both  ^ 

sels ;  that  the  ForeMe^  was  ordered  to  remain  at  sndKr: 

that  the  Harlequin  pursued  and  effected  the  captures! 

Not  pleaded  sight  of  the  ForeHer,     But  (though  a  most  essential  er- 

saw  the  iSm!  cumstance)  it  is  not  pleaded  that  the  prise  saw  the  frnff" 

ter.  nt  the  time  of  capture ;    because  it  is  nc»t  suffident  ^ 

the  vessel  claiming  to  share  in  joint  capture  shall  see  6? 

prize,  but  that  the  prise  shall  see  the  vessel  so  dainuof  t^ 

share :  and  for  this  obvious  reason— there  can  be  no  seei! 

thing  as  intimidation  excited  by  the  vessel  claiming  to  skr 

In  joint  capture,  unless  the  prise  descries  her ;  and  tlieiotf^ 

fact  of  the  vessel  remaining  behind,  at  a  distance  fron^ 

vessel  captured,  would  work  no  effect  whatever.   Hovenr. 

there  is  in  this  case  a  clear  inclination  to  capture  on  the  {^ 

of  the  Forester,  and  sight  by  her,  and  an  occupation  intbe 

service  of  the  Harlequin — because  the  Foretier  is  dire^ 

to  pick  up  her  boats ;  and  if  the  Foretier  was  seen  b;  ^ 
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prise,  then  there  was  clearly  intiniidation»  becauae  Lord      Jam.  sa 
Stowell  expressly  held,  that  a  slave  vessel,  so  droumstanced,  SwMadeFda 
W86  to  be  considered  in  the  light  of  an  enemy ;  and  he  de- 
dared  that  the  prindple  of  intimidatioa  applied  with  equal 
force,  and  I  am  clearly  of  his  opinion.    No  doubt  the  prin-     Principle  of 
dple  does  apply ;  for  though  it  may  often  happen,  as  was  JIJ^^SlJ^*  these 
arguedj  that  there  is  a  great  diversity  of  force — the  Britiah  cases. 
capturer  possessing  greater  power  than  could  be  resisted  by 
the  slaver — still  many  drcumstances  might  occur  that  would 
render  the  assistance  of  a  second  captor  invaluable;  in« 
deed,  without  which,  the  capture  might  never  have  been 
effected.     For  instance;  a  case  of  common  occurrence:  a 
calm  takes  places  which  prevents  all  chance  of  overtaking 
the  vessel  pursued ;  another  vessel  might  be  most  materially 
conducive  to  the  consummation  of  the  capture. 

Now,  the  general  prindple— -and  I  have  thought  it  my 
duty  to  refresh  my  memory  by  looking  back  to  cases  of 
joint  capture  during  the  war — the  general  principle  is,  that 
a  King's  ship,  bdng  in  sight,  shall  be  entitled  to  share  as 
joint  captor  ;  and  espedally  where  there  is  an  actual  ammu9     Necessity  of 
capiendi^  0r  where  it  is  fairly  to  be  presumed.     Upon  the  J^^j!^^,^^"*" 
present  occasion^  the  defective  state  of  the  plea  places  the 
Court  in  considerable  difficulty ;  but  if  it  had  been  pleaded, 
*'  being  in  sight,"  in  the  proper  acceptation  of  the  term, 
viz*,  that  by  the  prise  the  joint  captor  could  have  been  desp 
cried,  then  there  is  no  question  of  there  bdng  an  animus 
capiendi;  and  all  the  circumstances  would  tend  to  shew 
that  the  Foretter  would  have  been  an  actual  captor,  unless 
she  had  been  prevented  by  orders  and  directions  firom  a 
superior  in  command*   Now,  none  of  the  exceptions  would 
apply  to  the  present  state  of  things ;  because  the  case  of  the 
**  Financier "  has  nothing  to  do  with  this ;  she  was  out  of 
sight  at  the  time  of  the  capture.    If  it  were  necessary  to 
enforce  the  prindple  stated,  I  think  the  case  of  *'  La  Mela' 
w  "  will  come  in  aid  very  powerfully,  because  all  the  gene- 
ral principles  there  stated  must  convince  every  person  that 
the  same  rule  which  Lord  Stowell  had  adopted  at  the  com- 
mencement of  his  career,  governed  him  down  to  the  dose, 
as  in  the  case  of  the  '<  GaUn.'* 
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Jam.  «8.  This  being  the  state  of  the  cam,  I  think  I  shall  btf 

^^r—  do  justice  to  the  parties  if  I  direct  this  Allegatko  to  be 
'  referred  back,  to  give  them  an  opportunitj  of  refonnffl? 
it.  I  think  that,  when  reformed,  in  all  probability,  look- 
ing at  the  facts  which  have  been  pleaded,  and  theitite<if 
things  as  they  generally  exist  on  the  coast  of  Africs— I  ca 
now  alluding  more  espedally  to  the  first  article  rather  tha 
the  second— it  would  be  in  the  power  of  the  parties  so  to  r^ 
form  the  Allegation  as  to  bring  it  nearly  ufKin  all  fours  widi 
the  case  of  the  ^'  Avigo." 

But  there  is  one  objection  to  the  third  artidey  which  I » 
The  log  inftd-  dearly  of  opinion  is  a  valid  objection  ;  I  mean  as  to  the  ad- 
missible, missibility  of  the  log.    The  article,  after  having  pUadedihi 
contents  of  the  log,  has  the  following  statement:  "Asie» 
the  said  Frauds  Hoof  May,  is  prepared  to  depose."   Not, 
without  reference  to  any  cases,  I  am  of  opinion  that  the  1^ 
of  the  party  suing  never  can  be  made  evidence  far  any  s^» 
in  its  own  cause.     I  think  so  upon  prindple ;  becsnse,  wto 
Reasons.  would  be  the  consequences  ?     Why,  that  a  vessel,  doring* 
period  of  war,  when  cases  of  joint  capture  are  coostntlT 
arising,  might  make  any  statement  whatever  in  the  kfr 
which  statement  might  afterwards  be  converted  intoffi- 
dence  on  behalf  of  the  very  persons  who  make  the  «tt^ 
ment.   That  is  contrary  to  the  first  prindples  of  juatwe.  It 
was  attempted  to  be  argued  here,  that  the  particular  fom* 
the  plea  made  no  alteration ;  but  in  my  opinion  itdoefc  Iv 
truth  I  take  to  be  this— that  where  an  entry  in  i  log  t« 
been  made  by  any  particular  individual  at  the  time  of* 
transaction,  that  individual,  when  he  comes  to  be  eiamiiri 
has  a  right  to  refer  to  the  entry  in  the  log,  for  the  purpose*' 
refreshing  his  memory,  that  log  having  been  made  by  h* 
self  at  the  time,  and  he  swearing,  not  to  the  truth  oT  ^ 
log,  but,  to  the  best  of  his  belief,  certain  facts  to  be  trtic  s^ 
refreshing  his  memory  merely  from  the  entry  at  the  ^ 
But  the  Court  will  not  admit  the  contents  of  the  log  Hrf 
Case  of  the  In  the  case  of  the  •*  Niemen,''  the  general  principle  w  ^ 
"  -^*«»«««"        ported,  because  the  case  was  this :  she  had  been  captniw^ 
after  a  severe  engagement,  by  the  Ameihf^  and  the  ^^^ 
The  Amttkysi  fought  the  battle— the  Arethua  was  the  acta^ 
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captor,  the  AmethifH  having  heen  very  mudi  disabled.  There      Jam.  128. 

ivas  no  quefltioa  whatever  but  these  two  vessels  were  entitled  ou^,JZZku{v 

as  joint  captors ;  but  before  the  capture  of  the  prize^  an 

agreement  had  been  entered  into  between  Sir  Michael  Sey* 

mour,  of  the  Amethyst,  and  Captain  Maitland^  of  the  Erne* 

raldy  and  the  respective  officers  and  crews  of  those  ships* 

to  share  jointly  in  all  prizes  that  might  be  captured  by  either 

of  them ;  in  virtue  of  which  agreement,  the  captain,  officers, 

and  crew  of  the  Amethyst  would  be  entitled  to  share  in  any 

proportion  of  the  prize  which  might  be  decreed  to  the  Eme^ 

raid*    An  objection  was  taken  by  Counsel  to  the  admission 

of  the  log-book  of  the  Amethyst  as  evidence  in  the  cause>  on 

account  of  the  agreement  which  had  been  entered  into  to 

share  all  prizes  with  the  Emerald^  upon  the  ground  that^  by 

assisting  to  establish  the  claim  of  the  Emerald,  she  was,  in 

fact,  supporting  her  own  interest  under  the  agreement.  The 

Court  held  the  log  of  the  Amethyst  to  be  inadmissible  as 

evidence,  since  the  agreement  gave  a  common  interest  to  the 

parties.    Now,  whether  that  was  the  precise  reason  or  not 

on  which  it  might  ultimately  have  been  rejected,  it  is  not 

necessary  to  consider;  but  the  principle  is  very  clear,  and 

d  Jortioriy  where  the  vessel  whose  log  is  objected  to  has  an 

original  joint  interest.    The  Court  was  of  opinion,  that  even 

a  log  so  made,  which  could  not  have  conferred  any  advantage 

on  those  who  made  it,  by  virtue  of  the  joint  agreement, 

became  inadmissible  as  evidence  in  favour  of  a  third  party. 

I  am  of  opinion,  therefore,  that  for  a  person  to  attempt 

to  use  his  own  log  is  contrary  to  all  the  general  principles 

of  evidence ;  and  therefore  I  must  reject  "the  third  article 

of  the  Allegation. 

1  will  again  point  out  what  is  my  notion  of  the  reforma-  How  Allega- 
tion that  should  be  made.  With  respect  to  the  first  article,  I  f^^^  ^  "" 
think  it  very  probable,  being  joint  cruizers  (and  I  am  end* 
tied  to  look  at  the  case  with  liberality),  that  orders  might 
not  have  been  issued  to  Captain  Band,  of  the  Forester,  to 
place  himself  under  the  command  of  any  officer  superior  in 
rank  engaged  in  the  same  occupation*  But  that  is  not  so 
essential  a  part  of  the  case,  as  is  pleaded  in  the  second  article 
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Jan.  2a      (if  the  fact  be  so),  that  the  FareUer  might  be  aten  from  the 

SodedadeFda.  prize  during  the  chaser  and  at  the  time  of  the  capture. 

Proctora:— iV«£rofiy  for  iih»Harleqmn;  RUhny^  for  the  Fo- 
rester. 


January  29. 

Nullttyofmar-      Harrisom  v.  Harribgn.-* ilppeai!»—^c<  on  Petiiiam* — 

'^t^^Thf"  '^^^  ^^  ^  '"^  ^  °"^^  ^  marriage,  impoientia  caiud,  by 
party  proceed-  the  d!e  TSrcto  wift  (deaigDating  herself  as  Jane  Sparrow)^ 
h^B^d)'  ^ro!  commenced  in  the  Consistory  Court  of  London,  where  the 
iiouncedincon-  Citation  was  returned,  an  appearance  given  for  Mr. 


tempt  in   tlie  Qoodeve  Fiske  Harrison^  and  a  Libel  prayed,  on  the  extra 
Courtbelowfor  _  ,         A«,..r«  ^i*  «^«/^     ■.^i     -r  ..    . 

refusal  to  obey  Court-day  after  Trinity  Term,  5th  August*  1840.   The  Libel 

the  monition  to  ^^s  brought  in  on  the  first  Session  of  Michaelmas  Term, 
tion,and  aseni  ^^^h  November,  and  admitted  as  reformed  on  the  Bye-day, 
tence  of  nullity  15th  December.     On  the  second  Session  of  Hilary  Term» 
protest^'~hi8  1S41,  26th  January,  Mr.  Harrison  appeared  personally  and 
appeal,  hj  rea^  gave  in  his  answers,  and  on  the  third  Session  a  monitioii 
barred^  by  his  ^^  decreed  against  him  to  undergo  the  usual  personal  iui* 
contempt,  not  spection.    It  was  alleged  by  Mrs.  Harrison  that,  on  that 
JJ2^JJJjJjljj,^"x)ocasion,  his  Proctor  undertook  for  or  declared  his  party'a 
the    contempt  willingness  to  undergo  such  inspectioui  and  that,  on  the 
^ivedT"         ^^^  ^^  '"^^  undertaking,  an  appointment  was  made  with 
three  medical  gentlemen  nominated  by  the  Court  as  inspec- 
tors, but  that  Mr.  Harrison  declined  to  attend  that  or  any 
1841.  other  appointment  for  such  purpose;  that  thereupon  the 

February  83.     monition  issued  calling  upon  him  to  undergo  inspection, 
which  was  returned,  with  a  special  certificate,  to  the  effect 
that  the  party  had  evaded  service.     A  further  monitioQ 
issued  and  was  duly  served,  and  on  the  third  Session  of 
^*y  7.  Easter  Term,  1841,  there  being  no  appearance  on  the  part 

of  Mr.  Harrison,  personally  or  by  Proctor,  he  was  pro- 
nounced in  contempt,  and  his  contempt  was  directed  to  be 
May  15.  signified.    A  sigMffipavU  accordingly  issued  to  the  Court  of 
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Chancery,  and  the  writ  de  coniumace  capiendo  was  extracted,      Jak.  20: 
and  placed  in  the  hands  of  the  sheriff.     On  the  second  Ses-    jjamson  v 
sion  of  Trinity  Term,  the  Court,  at  the  prayer  of  Mrs.     Harriaon. 
Harrison,  decreed  to  proceed  in  the  principal  cause  on  pain  juoe  ]i. 
of  Mr.  Harrison's  contumacy,  and  a  decree  issued  against 
him  to  see  proceedings,  which  was  brought  in  on  the  third  June  22. 
Session,  in  the  presence  of  Mr.  Harrison's  Proctor,  who,  it  . 
was  alleged  in  Mrs.  Harrison's  Act  on  Petition,  on  that  oc« 
casion,  admitted  that  his  party  had  acknowledged  to  him 
that  he  had  received  a  copy  of  this  decree,  which  was  not 
personally  served.     The  proceedings  went  on  in  poenam  till 
the  second  extra  Court*day  after  Trinity  Term,  when  the  July  22.    . 
cause  was  heard,  and  a  sentence  of  nullity  was  pronounced,* 
the  party  and  his  Proctor  being  thrice  called  and  not  appear- 
ing.    Mr.  Harrison  appealed  from  this  sentence ;  and  Mrs. 
Harrison  appeared  in  this  Court  under  protest  to  the  Inhibi- 
tion, alleging  that  Mr.  Harrison,  being  in  contempt,  was 
barred  ftom  appealing.    On  the  part  of  Mr.  Harrison,  it  was 
alleged  that  all  the  proceedings  in  the  cause,  subsequent  to 
the  Judge  of  the  Court  below  directing  the  contempt  of  the 
party  to  be  signified,  were  null  and  void ;  and  further,  that 
be  was  ready  to  submit  to  personal  inspection.    In  reply,  it 
was  alleged  that  when  the  Judge  in  the  Consistory  Court 
decreed,  on  the  1 1th  June,  to  proceed  in  the  cause  in  pcmam, 
and  also  a  decree  to  see  proceedings,  he  was  aware  that  the 
writ  de  contttmace  capiendo  had  issued,  and  decreed  upon 
mature  deliberation,  notwithstanding  its  issue;  that  no  ap 
peal  from  his  so  decreeing  was  entered  or  asserted,  and  that 
the  Judge  decreed  to  proceed,  upon  the  Proctor  for  Mrs. 
Harrison  engaging  that  all  proceedings  on  the  writ  should 
be  stayed,  at  Mr.  Harrison's  Proctor's  request,  at  whose  re- 
quest also  the  decree  to  see  proceedings  was  not  served  upon 
Mr.  Harrison  personally,  and  that,  when  it  was  returned, 
or  brought  in,  on  the  22nd  June,  the  Proctor  for  Mr.  Har- 
rison admitted  that  his  client  had  acknowledged  to  him  the 
receipt  of  a  copy  of  the  decree.  jg^ 

Addamsj  D.,  for  the  Respondent,  in  support  of  the  pro-     Jan.  11. 
test«— The  ordinary  course,  where  a  party  is  contumacious,  Akoumkiit. 

*  The  cause  was  heard.M  camtrd. 
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Jam.  29i      to  enforce  the  process  of  the  Court  and  obtain  a  judgmentf 

Harrixm        ^^  ^^  proceed  in  pcenam.    In  some  cases,  it  is  necessary  to 

BanuoH,      resort  to  a  compulsory  process  to  oblige  a  party  to  do  fome 

Thepronoune*  '^y  but  that  is  no  reason  why  the  principal  cause  should 

ing  a  party  in  not  proceed.    Suppose  a  wife  sues  her  husband  for  separa* 

not^^stop    the  ^^°*  '^^  ^^^  husband  is  decreed  to  allow  his  wife  alimony, 

principal  cause,  and  does  not  pay  it,  he  may  be  pronounced  in  contemptt  and 

pat  in  prison,  but  the  principal  cause  still  proceeds.  Where 

a  definitive  sentence  is  cbtained  against  a  party  in  contempt, 

A   party  in  it  is  not  competent  to  that  party  to  appeal  against  such  sen-^ 

h?8"riSu ofap!  *^"^^  Maranta,*  after  defining  contumacy,  the  vera  and 
peal.  the  fidOf  lays  it  down  as  a  principle,  ''  Verus  coniumax 

perdii  ben^idum  appeUandi^  The  only  case  in  which  a 
question  at  all  similar  was  raised,  is  that  of  Herbert  t. 
Herbert^f  where.  Lord  Herbert  being  in  contempt,  a  decree 
was  obtained  to  see  proceedings,  and  a  Libel  was  offered, 
upon  which  a  Proctor  for  Lord  Herbert  appeared  under 
protest  to  the  jurisdiction.  If  the  party  here  had  been 
taken  in  contempt  and  put  in  prison,  that  would  not  have 
prevented  the  proceeding  in  the  principal  cause.  The  offer 
A  waiver  of  to  proceed  was  a  waiver  of  the  contempt,  and  was  so  treated 

Hi*  thT^C^  *>y  ^®  ^^^  ^^°^  J  *"  P"^^  °^  ^^"»  ^^®  "  *  decree  to 
below.  see  proceedings,  and  on  the  return  of  the  decree,  Mr.  Har« 

The  party  was  rison  is  by  his  Proctor  before  the  Court,  for  he  admitted 
Court  ^^^  client  had  received  a  copy  of  the  decree.    The  cause 

proceeds  regularly  from  Court-day  to  Court-day  without  ap- 
peal, and  Mr.  Harrison  suffers  it  to  go  on  to  a  hearing,  taking 
the  chance  of  a  favourable  decision. 
The  appeal      Curieis,  D«,  on  the  same  side.— The  act  appealed  from  is 

been  from  the  ^^  ^^^^  ^^  ^^^  "^^  ^ay»  when  the  party  was  pronounced 
decree  pro-  in  contempt,  which,  it  is  said,  made  all  subsequent  acts  null 
ptfU^iif  c^  and  void.  If  so,  the  appeal  should  have  been  from  that 
tempt  decree.    Oughton,  I.  tit.  303,  §  506.    In  Meay  v.  Bea^ft  a 

Where  a  par^  party  was  excommunicated,  a  sign^avU  issued,  and  next 
atef ISie  oKuae  ^7  ^^  Judge  pronounced  for  tibe  divorce.  In  Fiiegerald 
proceeds.  y.  Fiixgeraldj§  the  husband  was  excommunicated  and  his 

•  PraxtM,  P.  vi.  De  Contumacia,  f  2  Hagg.  C.  R.  863. 

t  Cons.  Court  of  London,  3  May,  1800:  not  rep. 
§  2  Lee*B  Rep.  963. 
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excommunication  was  signified,  and  the  question  was  whe-      Jan.  29. 
ther  an  Allegation  could  be  received  at  his  petition,  and  he    narrwm  ^ 
having  stated  that  his  contumacy  was  not  voluntary,  but     BarriMon. 
owing  to  his  poverty.  Sir  George  Lee  allowed  it  to  be  sus- 
pended.    Blackstone,  speaking  of  judgment  by  default,  says 
it  is  **  where  both  the  fact  and  the  law  arising  thereon  are 
admitted  by  the  defendant."* 

Sir  /•  DodsoHf  Q.  A.,  for  the  appellant.  The  first  question 
is,  whether  the  circumstance  of  Mr.  Harrison  having  been 
in  contempt  in  the  Court  below  bars  him  from  appealing  to 
this  Court.    The  pronouncing  in  contempt  is  a  substitute 
for  the  excommunication  of  the  Ecclesiastical  Courts,  which 
was  the  major  excommunicaiuu    But  the  statute  directs  that,      53  Gea  d» 
except  in  certain  cases  of  spiritual  censures  for  offences  of  ^  ^'  '^' 
ecclesiastical  cognizance,  excommunication  shall  be  disconti- 
nued, and  a  writ  de  contumace  capiendo  shall  issue,  instead 
of  the  writ  de  excommunicato  capiendo ;  and  it  enacts  that  S  3. 
**  no  person  pronounced  excommunicate  shall  incur  any  civil 
penalty  or.inci^city  whatever,  in  oonsequenpe  of  such  ex- 
communicaUon^  save  imprisonment."    Oughtonf  states  that 
the  minor  eacommunicatio  is  not  used  in  judicial  proceedings, 
and  that  the  greater  excommunication  '*  a  sacrorum  parti- 
cipaiione^  communione  JideUum,  omni  actu  legiiimo,  arcet ;  ei 
ab  eccleeiaHicd  eepuUurdJ'   But  the  statute  takes  away  every     The  stat  re- 
incapadty,  and  even  where  the  major  exoommunicaiio  was  "°y®*  ***  *"^" 
pronounced,  the  right  of  appeal,  which  is  a  sacred  right, 
was  not  taken  away,  and  since  the  statute,  a  contumacious 
person  had  still  a  right  of  appeal.    It  has  been  said  that  ' 

there  is  no  instance  of  a  person  pronounced  contumacious 
having  been  allowed  to  appeal ;  but  the  case  cited,  of  FiiZ"     Ctaet  of  ap- 
gerald  v.  Fitzgerald^  shews  that  a  party  pronounced  excom-  municate"aod 
municate  in  the  Court  below  was  suffered  to  appeal.    In  contumtcious ' 
Wilton  V.  BaleSyX  a  plaintiff  in  contempt  for  non-payment  P**^®"* 
of  costs  was  allowed  to  proceed,  and  sued  out  an  attach* 
ment  against  a  defendant  for  want  of  answer,  though  he  was 
in  actual  custody  at  the  time.     The   case  of  Herbert  v. 
Herbert  related  only  to  the  examination  of  witnesses  de  bene 
esse*    The  other  point  is,  as  to  the  proceedings  after  Mr. 

•  3  Comm.  e.  24.  f  1  tit.  xi.  f  3  Myl.  &  C.  197. 
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Jax.  i9.      Harrison  had  been  pnt  in  contempt    The  contempt  having 

jffarriMom  ▼«    ^^°  signified,  and  the  writ  de  coniumaee  capiendo  lukying 

BmriMom*     iMued,  it  might  have  been  enforoedi  and  if  so,  the  party 

might  have  been  required  to  appear  here^  in  obedience  to  the 

decree  to  see  proceedings,  when  he  was  in  priaon.   But  it  ia 

If  A  waiver  of  said  there  was  a  waiver  of  the  contempt    If  so,  the  party 
the   contempt,  ,  .  :■!-,•.; 

the  party  not  ^^  ^^  longer  m  contempt,  and  therefore  he  is  not  barred* 

liM^n^-  [Per  Curiam.  That  point  I  wish  to  understand.  Waa  there 

[Not  A  waiver  a  waiver  of  the  contempt  or  not  ?    Addamt.    There  was  a 

Itsei^]^  ^™^  waiver  as  far  aa  the  proceeding  upon  the  j^nf^Scovt^— not  as 
to  the  contempt  itself.  Per  Curiam.  Then,  if  a  party  is 
pronounced  in  contempt,  in  order  to  enaUe  the  Conrt  to 
proceed  tn  ponuMi,  and  there  ia  a  decree  against  him  to  see 
proceedings,  would  he  be  precluded  firom  appeal  ?  Addam»k 
Certainly ;  otherwiae  a  party  has  only  to  refuse  obedience  to 
an  order  made  upon  him,  and  take  the  chance  of  a  sentence 
in  his  favour,  and  if  it  be  againat  him,  he  may  then  appeal. 
.  There  is  an  anonymous  case  in  Vesey,^  in  which  it  was  held 
that,  though  generally  a  party  cannot  be  heard  until  he 
has  cleared  hia  contempt,  a  step  taken  by  the  other  party 
waives  the  contempt  for  all  purposes,  except  the  right  to 
costs.  The  Lord  Chancellor  said :  ''  The  plaintiff  by  accept- 
ing the  answer  does  not  loae  hia  costs,  as  costs  in  the  cause; 
but  only  waives  the  remedy  by  a  process  of  contempt,  and 
cannot  enforce  payment  of  the  oosta  by  that  process,  which, 
by  taking  that- step,  he  has  given  up/']  That  supports  the 
proposition  of  its  being  an  entire  waiver.  I  cannot  under- 
atand  how  the  signifieavit  only  can  be  waived ;  you  cannot 
aeparate  it  into  parts ;  it  mast  be  a  waiver  altogether,  and 
the  contumacy  being  waived,  this  is  an  ordinary  case  of 
A   sentence  appeal*    The  Court  below  has,  without  the  evidence  of  per- 

wnaT \i8peci   ^^^  inspection,  pronounced  for  the  nullity  of  this  mar- 

^'"~  riage.  Suppose  the  Court  to  have  been  deceived,  how  se- 

rious would  be  the  consequences !  The  decree  to  see  pro- 
ceedings takes  no  notice  of  the  party's  contempt  not  being 
to  be  signified.  I  submit  that  a  party  in  contempt  is  not 
barred  from  appealing  to  a  superior  Court,  and  espedally 


Contempt 
cannot  be  i 
parated  into 
parts. 


tion. 


•  1^  V«f.  174. 
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wbenthere  is  a  waiver  of  the  coDtempt,  and  a  decree  to  tee      Jak.  2^ 
proceedings  has  been  taken  out  against  him.  Harrimm  % 

HartUng,  D.,  on  the  same  side.    There  is  no  analogy  be-     Hwri§tm> 
tween  this  and  a  jadgni«at  by  defaalt,  which  is  a  final  judg* 
menty  whereas  this  was  an  interlocutory  decree.    If  a  pei> 
son  excommunicate  could  have  appealed,  there  is  nothing  in 
the  process  for  contempt  which  bars  an  appeal.    Ayliffe^* 
speaking  of  the  effects  of  an  appeal,  says :  '^  If  an  appeal     Excommani- 
be  subsequent  to  a  sentence  of  excommunication,  the  ex-  <^tion  ^^  ^ 
communication  shall  not  be  suspended :"  which  shews  that 
ezGommnnication  does  not  bar  appeal.    Again  :f  **  Though 
an  exeommonicated  person  cannot  bring  his  action  at  lawi 
yet  he  may  appeal  from  every  grievance  inflicted  on  him  be- 
fore a  sentence,  and  consequently  may,  h  fortiori,  appeal 
from  a  definitive  sentence."    We  are  not  in  contempt  in  this    The  party  not 
Court ;  we  purge  our  contempt  by  appearing.    If  we  are  in  ^^^q^^  '" 
contiempty  we  offer  to  purge  it  by  appearing ;  if  not,  we 
can  appeal.     If  we  were  in  contempt  in  the  Court  below,  it 
itas  on  an  interlocutory  matter,  and  it  was  waived  by  the 
other  party.    It  is  said  that  it  was  a  waiver  of  part  of  the 
contempt ;  but  the  anon,  case  in  Vesey  was  a  waiver  of 
every  thing  but  costs.    The  case  cyf  WUson  v,  Balei  goes 
the  whole  length  of  our  case  and  further. 

Pbr  Cum  am. —I  must  consider  tiiis  case;  it  is  very  im-  Cur.  ado,  vuU, 
portent  in  point  of  practice. 

Sitt  H.  Jbnnbr  FueT.:(— The  diiRculty  with  which  the     Jan.  29. 
Ccmrt  has  to  contend  in  this  case  is  to  ascertain  tiie  exact  ^^^^^^^* 
state  of  th6  fects  and  the  proceedings  in  the  Court  below,  as 
no  process  is  before  it,  and  no  statement  but  that  in  the  Act     Procesa  not 
on  Petition  y  and  in  this  case,  as  in  others,  there  has  been  ^^^  ^® 
considerable  laxity  in  the  mode  of  stating  the  proceedings  in 
the  Act  on  Petition. 

Although  there  are  no  precedents  precisely  analogous  to 

.   •  Finnv.  7&  t  Ikid.  257. 

I  On  the  lith  January,  ber  Migeaty  waa  pleased  to  gnmt  to  Sir 
Herbert  Jenner  her  rojral  license  and  authority  that,  in  compliance  with 
a  proviao  contained  in  the  will  of  hia  kinsman,  Sir  John  Fust,  be  may 
uae  the  surname  of  "  Fbst,"  in  addition  to  and  after  that  of  "  Jenner." 
TUa  notification  appeared  in  the  LanAim  GoM^te  of  January  18th. 
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Jan.  99,      the  present  case  in  all  respects,  there  are  some  cases  which 

Harrison  v    ^*''  ^  ^^^^E  analogy  to  it ;  I  mean  those  of  Herbert  v.  Her- 
HarrUon,     bert,  Chichester  v.  Donegal,*  and  Greg  v.  Greg.f    In  these 
Cases.  cases,  the  objection  was  taken  not  precisely  at  the  same 

stage  of  the  proceedings  in  each.     In  the  case  of  Lord  and 
Lady  Herbert,  the  objection  was  to  issuing  die  Inhibition  ; 
a  caveat  was  entered  against  the  Inhibition,  and  it  being  re- 
ported to  the  Coart,  in  the  Long  Vacation,  that  such  a  pro- 
ceeding had  been  adopted,  after  considering  the  case,  the 
Judge  was  of  opinion  that  it  ought  to  stand  over  till  the  first 
session  of  the  next  term,  and  be  argued  by  counseL    This 
was  done,  and  the  Inhibition  was  directed  not  to  issue,  on 
the  ground  that  the  matter  was  not  an  appealable  grievance. 
In  Chichester  v.  Donegal^  the  objection  was  taken  after  the 
Inhibition  issued.    There  had  been  an  appearance,  under 
protest,  to  a  decree  to  see  proceedings ;  but  the  protest  was 
overruled,  and  the  Court  pronounced  for  its  jurisdiction. 
The  Inhibition  having  been  extracted,  and  an  appearance 
given,  the  Libel  of  Appeal  was  opposed  on  the  ground  that, 
on  the  face  of  it,  there  was  no  appealable  matter  alleged ;  but 
the  Court  was  of  opinion  that  this  objection  came  too  late,  and 
ought  to  have  been  taken  at  the  time  the  Inhibition  was 
served,  by  a  protest  to  the  Inhibition.     The  appeal  was  re- 
gularly proceeded  in,  and  the  result  was,  that  the  Court 
pronounced  against  the  appeal  because  there  was  no  appeal- 
able grievance.      Greg  v.  Greg  was  a  suit  for  restitution 
of  conjugal  rights  in  the  Consistory  Court  of  London,  ap- 
pealed to  this  Court,  and  an  appearance  was  given  under 
protest  to  the  Inhibition,  and  in  that  case  the  Court  was 
of  opinion  that  there  was  appealable  matter.    The  Pro- 
tocol of  Appeal  set  forth  several  grounds,  some  of  which 
were  held  to  be  appealable  grievances,  and  others  not ;  and 
with  respect  to  the  former,  it  was  held  that  the  party  was 
bound  to  appear.    In  a  later  case,  that  of  Sherwood  v.  R€^,t 
an  appearance  was  given  under  protest  to  the  Inhibition, 
and  the  Court  held  that  there  was  no  appealable  grievance 
on  the  face  of  the  Inhibition. 

*  I  Add.  5.  t  2  Add.  876. 

t  1  Curt.  Idd.    The  point  ii  not  noticed  by  the  learned  Reporter; 

but 
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In  cases  where  the  matter  appears  on  the  fiu»  of  the  Inhi-      Jaw.  29. 
bition  not  to  be  appealable^  it  is  proper  that  the  objection     „  T** 
should  be  taken  in  the  first  instance^  and  if  sustained^  the      Hanimnu 
Court  can  order  the  Inhihition  to  be  relaxed,  and  where    where  on  the 
there  is  no  question'of  fact,  but  merely  of  law,  it  is  a  conve-  faceoftbelnhi- 
nience  to  the  parties.    But  where,  as  in  Greg  v.  Gri^  and  ^^^^  ^otTpI 
this  case^  the  question  involves  both  law  and  fact,  and  the  pealable,  objec- 
Court  has  not  the  proceedings  before  it,  the  case  cannot  be  IJien  ***in  ^the 
so  disposed  of.     The  Inhibition  in  this  case  states  that  it  is  first  instanee. 
an  appeal  from  a  final  interlocutory  decree,  by  which  the 
Judge  pronounced  the  marriage  null  and  void  from  the  first, 
and  so  it  is  an  appealable  grievance^  and  the  party,  on  the 
face  of  the  Inhibition,  has  a  right  to  appear.    But  it  is  ob« 
jected  that  he  was  in  contempt  in  the  Court  below  ;  that  his 
contempt  was  not  purged,  and  that  consequently  he  has  no 
right  to  prosecute  an  appeal  to  this  Court*     The  questions.  Questions. 
therefore,  are«  first,  whether  the  party  was  in  contempt ;  if 
he  was,  then  as  to  the  legal  effect  of  that  state. 

It  appears  that  when  Mr*  Harrison  was  pronounced  in    Was  the  party 
contempt,  on  the  third  session  of  Easter  Term,  his  contempt  *"  «>"*«""P'  ^ 
was  signified  and  a  writ  issued,  and,  as  far  as  I  can  collect, 
placed  in-  the  hands  of  the  sheriff;  so  that  it  was  not  a  mere 
pronouncing  the  party  in  contempt,  but  it  was  followed  up, 

bat  the  Editor  has  a  note  of  what  fell  from  the  Court,  in  pronouncing  for  1836. 

the  protest  to  the  Inhibition.  The  original  cause  was  a  suit  (in  the  April  28ncL 
civil  form)  of  nullity  of  marriage,  by  reason  of  incest,  brought  by  the 
father  of  the  wife,  one  of  the  parties  proceeded  against.  The  wife,  who 
appeared  by  sepante  proctor  and  counsel,  in  the  first  instance,  prayed  a 
libel;  but,  in  the  discussion  on  the  admission  of  the  libel,  she  did  not 
oppose  its  admission,  having,  prior  thereto,  authorized  her  proctor  to  give 
an  afiirmative  issue  to  the  libel.  The  libel  was  rejected  in  the  Consis- 
tory Court,  firom  which  sentence  the  party  proceeding  (the  Aither)  ap* 
pealed  to  the  Arches  Court,  the  wife  joining  in  the  appeal  The  judge 
of  the  Arehea  Court  was  of  opinion  that  the  wife,  having  been  a  defien- 
dant  in  the  Court  below,  all  her  acts  being  in  that,  character,  had  no 
grievance  to  complain  of  in  the  rejection  of  the  libel ;  that  she  could 
not  change  her  character  and  become  a  plaintiff  in  the  Court  above, 
and  appeal  from  what  was  a  benefit  to  her,  not  an  injury :  that,  there- 
fore, as  no  appealable  grievance,  as  regarded  the  wifci  appeared  on  the 
fiace  of  the  Inhibition,  the  Court  could  not  compel  the  party  to  appear 
absolutely  to  thai  Inhibition,  and  accordingly  ordered  it  to  be  relaxed. 
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Jan.  29.      in  order  to  enforce  obedience  to  the  monition  of  the  Court 
Harrium  v     ^^^  ^^  should  undergo  inspection.    Thus  the  miitcr  re- 


mained from  the  third  session  ii^  Easter  Term  till  the  second 
session  of  Trinity  Term,  when  a  decree  to  see  proceedings 
issued  against  Mr.  Harrison,  he  being  in  conteroptt  and  a 
writ  having  issued  ;  but  that  decree  was  not  served  on  the 
party.    It  is  stated  in  the  Act  on  Petition,  on  the  part  of 
Mrs.  Harrison,  that,  from  the  third  session  of  Easter  Term, 
all  the  proceedings  were  had  and  done  oa  pain  of  the  pertf 
cited  and  lus  Proctor  thrice  called  and  not  appearing ;  and 
that  the  decree  to  see  proceedings  was  not  served,  but  when 
retumedi  the  Proctor  for  Mr.  Harrison  admitted  that  lua 
client  had  acknowledged  to  him  that  he  had  received  a  copy 
At  the  sell-  of  the  decree.    If  so,  the  party  was  before  the  Conrt  by  hi^ 
!^!!!m^^^^     Proctor,  who  appeared  for  him,  and  alleged  that  his  party 
Court.  had  acknowledged  the  receipt  of  a  copy  of  the  decree^  his 

appearance  was  recorded,  and  no  objection  was  made  or 
any  thing  urged  in  respect  to  the  contempt.  The  tenonr 
and  effect  of  the  decree  to  see  proceedings  the  Court  is 
not  informed  of;  the  decree  is  not  before  it ;  whether  it 
stated  the  proceedings  in  the  cause,  and  that  the  party  was  in 
contempt ;  whether  the  grounds  on  which  the  decree  was 
issued  were  stated,  or  whether  it  was  the  decree  which  is 
usual  in  other  stages  of  theproceeding— though  it  is  somewhat 
novel  for  a  decree  to  see  proceedings  to  issue  where  a  party 
is  already  before  the  Court  by  Proctor.  But  these  facts  ap- 
pear :  a  decree  is  issued ;  the  service  is  acknowledged  by 
the  Proctor,  whose  appearance  is  reooided»  and  no  objection 
is  made  on  the  ground  of  the  competency  of  the  party.-  So 
I  think  it  is  not  accurately  represented  that  the  proceedings 
after  the  third  session  of  Easter  Term  were  in  the  absence 
of  the  Proctor  and  of  the  party :  although  the  Proctor  might 
not  think  proper  to.appear  and  make  a  prayer  tJbat  migiit 

Proceeding   bind  his  party,  it  was  not  a  proceeding  iMp€B»am  properly  so 

was   not   M         11  J 
called. 

It  appears  to  me  that,  after  the  third  session  of  Trinity 
Term,  when  the  Proctor  for  the  party  cited  admitted  that  he 
(the  party)  had  received  a  copy  of  the  decree,  the  proceed- 
ings were  in  m  different  aituatioii  Qrom  tbut  in  which  they 
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were  on  the  third  session  of  Eester  Terni»  when,  the  ptirtjr      Jak.  2fk 
being  in  contempt*  and  a  writ  having  issued*  he  was  not  at     „     r~ 
that  tine  in  a  situation  to  appear^  and  if  he  had  appeared*      HaniMotL 
the  case  then  stood  in  different  circumstances.    It  is  stated 
(I  dare  say  truly)  that  the  decree  to  see  proceedings  issued 
at  the  suggestion  of  the  Judge  in  the  Court  below*  upon 
mature  deliberation,  and  I  have  no  doubt  he  felt  him- 
self justified  in  directing  such  a  decree  to  issue.    I  am  of 
opinion  that  what  took  place  afler  the  day  when  the  Proctor 
for  Mr.  Harrison  acknowledged  the  reception  of  the  decree 
to  see  proceedings*  and  his  appearance  was  recorded*  and  no   Contemptwas 
objection  was  made  to  the  competency  of  the  party*  was  in  ^'^'^^' 
point  of  fact  a  waiver  of  the  contempt*  and  that  there  was  a 
condition  that  no  attempt  should  be  made  to  enforce  the 
writ  de  contumace  capiendo ;  so  that  the  proceedings  after 
the  third  session  of  Trinity  Term  were  with  the  party  before 
the  Court*  though  he  did  not  formally  appear  by  himself  or 
his  Proctor.     I  am  of  opinion  that*  the  contempt  being 
waived*  the  party*  not  being*    therefore*  in  contempt*  is   Therefore,ths 

entitled  to  prosecute  the  appeal.  What  would  have  been  the  ps^ywasnotiii 
^«.         -  1 .    m      .       .         .  .  .  ^  contempt, 

tfeet  iof  his  having  been  in  contempt  is  a  question  not  ne* 

eessary  to  be  determined.   There  is  no  decision  in  these     No  decision, 
Courto  to  the  extent  that  a  party  in  contempt  in  the  Court  ^Jftem^^g"' 
below  cannot  prosecute  an  appeal  to  a  superior  Court.    In  btrred  of  ap- 
Herheri  v.  Herhtrt^  the  Judge  declined  to  decide  that  ques-  P^^ 
tion.    I  am  of  opinion  that*  in  this  case*  the  party  was  not 
in  contempt  in  the  Court  below  at  the  time  the  sentence  was 
pronounced*  and*  therefore*  he  is  not  precluded  from  prose- 
cuting an  appeal*  to  obtain  a  revisal  of  the  sentence  by 
a  superior  Court.    I  overrule  the  protest*  and  assign  the    Protest  over- 
other  party  to  appear,  absolutely ;  but  I  shall  expect  the  pro-  ^^^ 
per  steps  for  prosecuting  the  iqppeal  to  be  taken  with  the 
utmost  expedition*  as  I  will  not  allow  any  delay  that  is  not 
absolutely  necessary. 


The  Respondent  (the  wife)  i^pealed  from  this  decision  to     June  82.    ' 
Her  Majesty  in  Council*  and  die  Judicial  Committee  were  s^^edbv  JudU 
of  opinion  (assigning  no  reasons)  that  the  judgment  of  the  cisl  Committee 
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Jan.  29k      Arches  Courts  overruling  the  protest,  thoutd  be  Aflirmed ; 

„  ~T^        and,  in  order  that  there  mi^t  be  no  delay,  retained  the 

HarriaoiL     principal  cause  (t.  e.  the  appeal  from  the  sentence  of  the 

of   the    Privy  Consistory  Court),  and  assigned  it  for  hearing  forthwith, 

upon  the  evidence  taken  in  the  Consistory  Court,  rejecting 

the  offer  of  the  husband  to  submit  to  inspection,  as  coming 

toolate."** 

Proctors: — Iggutden^   for  the  husband;    Totonsend^   for   the 
wife. 


JUigfl  Sottit  of  fltftmtraltgu 

January  SI. 

Salvage.  ^  Thb-'<  Pbrsian." — A<A  on  Petition. — This  was  a  daim  on 
f  ^'^iertcnL  ^  the  part  of  the  owners,  masters,  and  crews  of  two  fishing 
—  Where  it  smacks,  for  a  reward  for  salvage  services  rendered  to  a  col- 
does  not  shew  \i^  |,yj«  ^f  Sunderland.  The  owners,  at  the  commenoe- 
a  greater  value  .  ^ 

than  stated  by  ment  of  the  action,  stated  the  value  of  the  vessel  at  £1,800. 

the  owners.  The  salvors  denied  the  accuracy  of  this  valuation,  and  took 
borne  by  sal.  ^^^  *  commission  of  appraisement,  which  returned  the  value 
^^."-.  ~~  ^^^'  «t  £1,707.  A  tender  of  £150  was  refused,  and  the  action 
prdsement  ***"  ^^  entered  for  £500. 

must  not  be  The  merits  of  the  case  were  argued  by  Sir  John  Dods&nt 
^dent^y.    "^  Q«A.,  and  Whiief  D.,  for  the  salvors ;  and  Phillimore^  D., 

and  Jenner,  D.,  for  the  owners. 

JuDOMxvT.  Db.  Lushinoton.— In  the  first  place,  in  cases  of  salvage, 

unless  there  be  some  very  gross  disparity  between  the  value 

stated  on  the  part  of  the  owners,  and  the  actual  value  of  the 

Conrtwill  dis-  P>'operty,  the  Court  is  greatly  disposed  to  discountenance  all 

countenance  attempts  at  disputing  the  valuation,  and  taking  out  a  com* 
attempts  todis-     ••-  •  -nv         -■  •<  »»_• 

pute  ^nation,  niission  of  appraisement.    But  I  am  determined  to  take  this 

step :  wherever  a  commission  is'  taken  out,  and  it  proves  ulti- 
mately that  the  party  taking  it  out  has  done  so  in  error,  it  is 
but  justice— and  die  Court  will  enforce  the  rule— -that  they 
shall  pay  the  costs  incurred  by  their  false  step.    But  it  is 

*  The  Committee  consisted  of  the  Lord  President  (Lord  Wham- 
cliife),  Lord  Wynford,  Lord  Brougham,  and  Lord  Campbell 
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stated  thity  on  the  present  occasion,  there  were  ciroum-      j^^  31 
stances  which  justified  die  sbItots  in  pnnuing  this  measure.        — ;- 
Now  what  are  the  special  drcumstanoss  ?    If  in  the  making      •'^'*^ 
of  the  appraisement  there  had  been  a  disregard,  bj  those 
appointed  to  make  it,  of  the  principles  of  right  and  justice^ 
it  would  have  been  competent  to  either  party  to  come  lo  the 
Court  for  the  purpose  of  having  the  appraisement  set  asidei 
and  a  new  appraisement  of  the  property  made.   But  it  is  to- 
tally a  difierent  thing,  without  taking  that  step,  which  is  the 
only  one  proper  to  be  pursued,  incidentally  to  intlroduoe  it 
in  the  Act  on  Petition,  and  enter  into  a  long  discussion,  and 
produce  affidavits,  as  to  the  mode  in  which  the  appraise* 
ment  was  made.    It  is  utterly  impossible,  under  these  cir-* 
euoMtances,  for  the  Court  ever  to  get  at  the  real  truth  of  the 
transaction.    Therefore,  in  all  these  cues,  I  shall  conceive 
myself  bound— of  course,  leaving  it  open  to  just  exceptions^ 
where  particular  drcumstances  may  call  for  them-— where  a     Where  com- 
party  takes  out  a  oommisaion  of  appraisement,  and  the  pro«  ™*^i<^  ^  fP- 
perty  does  not  exceed  the  value  already  stated  on  behalf  of  uiken  out,  and 
the  owners^  as  a  general  rule,  to  condemn  that  party  in  the  property  does 
costs  of  the  commission.    And,  furthermore,  the  commission  owner's  Talue, 
of  appraisement,  and  the  execution  of  it,  must  not  be  ques-  P^^ty  taking  it 
tioned  incidentally ;  but,  if  the  par^  mean  to  impute  blame  ^tM.  ^^ 
to  those  who  extract  a  commission,  os  those  who  make  the 
appraisement  itself,  it  must  be  done  in  aaeparate  Act,  and 
distinctly  appear  to  the  CouH,  so  that  the  point  may  come 
cleariy  before  me.    I  therefore,  in  this  esse,,  direct  all  the 
costs  attending  the  commission  of  appraisement  to  be  borne 
by  the  salvors. 

(The  Court  awarded  £270^  but  condemned  the  salvors,  in 
the  oosU  of  the  commission  of  appraisement :  the  other  costs 
to  be  psid>  as  usual,  by  the  owners.) 

Pro^rs : — FiMert  for  the  Balvors ;  F,  Djfke,  for  the  owners. 


Ths  "  EtiZA."— Afofitm. — ^This  was  a  question  as  to  the    The  hoklen 
costs  attending  the  recovery  of  a  bottomry-bond*    The  suit  0^  ^  bottomiy* 
was  brought  by  Messrs.  Baring,  Brothers,  the  legal  holders  lunoant  of 
of  a  hotlomry-bond,  against  the  owners  o£  the  vessel,  who  which,  on  rs^ 

VOL.1.  2  B 
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Jan.  81.       did  not  contest  the  validity  of  the  bond,  but  required  that 

jgg^^         the  charges  for  which  it  was  given  should  be  referred  to  the 

ference,  was  re-  Registrar  and  Merchants,  which  was  done  as  a  matter  of 

duced   one.      course.     The  result  was.  that  the  amount  was  reduced  from 
fourth,    con-  ' 

damned  in  the  £606  to  f  446,  one-fourth  of  the  whole  amount. 

costs  of  the  re-      j)jj^  LusHiNOTON. — Under  the  circumstances^  I  think  the 

ference.  . 

Judgment.       justice  of  the  case  requires  that  I  should  give  the  bond* 

holders  their  costs  up  to  the  time  of  the  reference^  because 
they  had  no  option  but  to  proceed  according  to  law,  by  ar- 
resting the  vessel,  and  calling  upon  the  Court  to  pronounce 
for  the  validity  of  the  bond.  But,  at  the  time  of  the  refer- 
ence, they  were  aware  that  the  accounts  would  be  contested 
and  examined,  and,  considering  that  the  demand  was  so 
large,  compared  with  the  sum  which  has  been  found  to  be 
due,  I  think  the  party  making  so  unreasonable  a  demand 
should  bear  the  costs  from  that  time.  So  1  condemn  the 
holders  of  the  bond  in  the  costs  of  the  reference  to  the  Re* 
gistrar  and  Merchants,  and  in  all  subsequent  costs  connected 
with  the  reterence. 

Proctors : — Thomas,  for  the  bondholders ;  Toller^  for  the  owners. 


Vterogatitoe  arourt  of  etmtttbwcv. 

February  S. 

Administra-      BuBBKRS  «.  Harby  AND  Harby. — Motion. — ^George  Katz, 

tion  (with  will)  formerly  of  Berbice,  British  Guiana,  and  of  London;  sur- 

refused     to    a 

married  woman  geon,  died  11th  January,  1841.     He  executed  a  will,  dated 

(a  residuary  le-  9th  November,  18S7,  and  therein  named  T.  Harby  and  J. 

ffftteei  ~~~*  her 

husband    de-    Harby  executors  and  trustees,  and  his  sister,  Elizabeth  War- 

clining  to  exe-  yen  (wife  of  B.  W.),  and  Eliza  Munro  (wife  of  Dr.  M.), 

o?to  toke^?t  ^>th  Frances  Bubbers  (wife  of  W.  B.),  then  living  with  the 

in  the  proceed- deceased,  residuary  legatees.      An   earlier   will,   dated  in 

itoiding^^'the"  ^®3^'  ^»8  *^  ^"^  supposed  to  be  the  only  will  left  by  the 
executors   aod  deceased,  and  steps  were  taken  to  obtain  probate  thereof, 

Te^eSl^dZ '"  ^«^«^^  ^  °"®  °^  ^^®  executors  named  therein,  against  a 
dined  to  inter-  brother  and  one  of  the  next  of  kin  of  the  deceased  ;  but  the 
^^^^'  proceedings  were  abandoned  on    the  discovery  of  «  later 


1818.]  PDEROGATIVE  COURT.  507 

will.     Mrs.  Bubbers  then^  with  a  view  of  obtaining  a  repre-       Fu.  S. 
sentation  to  the  estate,  applied  to  Messrs.  Harby,  the  exe-     aZkkL 
cutors,  both  of  whom  declined  interfering  in  the  matter.       Bari^. 
A  similar  application  was  then  made  to  and  refused  by  Dr. 
and  Mrs.  Munro,  and  Mrs.  Warren  being  unable  to  take  the 
grant,  in  consequence  of  her  husband  residing  at  Berbice, 
and  having  also  declined,  it  was  agreed  that  Letters  of  Ad- 
ministration with  will  annexed  should  be  applied  for  on 
behalf  of  Mrs.  Bubbers.    A  proxy  of  renunciation  was  ac- 
cordingly forwarded  to  Messrs.  Harby,  who,  however,  de- 
clined to  execute  it,  and  a  decree  with  intimation  issued  at  May  22. 
the  instance  of  Mrs.  Bubbers,  calling  upon  them  to  appear 
and  to  accept  or  refuse  probate  or  Letters  of  Administration 
with  will  annexed,  or  to  shew  cause  why  the  same  should 
not  be  granted  to  Mrs.  Bubbers.     A  proxy  was  executed  by 
Mrs.  Bdbbers,  authorizing  the  proceedings,  and  her  proctor 
was  instructed  to  apply  to  Mr.  Bubbers  to  execute  it  also^ 
but  he  declined  interfering,  or  being  a  party  to  any  proceed- 
ings on  his  wife's  behalf,  having  reason  to  fear  that  he  might 
be  troubled  with  Chancery  proceedings. 

Sir  John  Dodson,  Q.  A.,  moved  the  Court  to  receive  as  Motion. 
sufficient  a  proxy  authorizing  the  proceedings  from  Mrs. 
Bubbers  alone,  and  to  decree  Letters  of  Administration  with 
will  annexed  to  her  attorney,  without  her  husband  being 
joined  in  the  Power  of  Attorney ;  citing  Suter  v.  Christie;^ 
and  In  the  Goods  of  Harding,  dec*\ 

Sir  H.  Jbnnbr  Fust.— The  husband,  primdjade^  is  le-  Juogmxnt. 
gaily  entitled.  How  can  I  allow  the  wife  to  appoint  an 
attorney?  I  do  not  see  how  I  can  protect  the  husband. 
The  party  has  entered  into  correspondence  with  the  advisers 
of  the  husband,  who  thinks  it  not  prudent  to  take  part  in 
the  proceedings,  through  fear  of  being  involved  in  a  Chan- 
cery suit  and  saddled  with  the  costs.  Can  you  shew  me  a 
case  in  which  permission  was  given  to  a  married  woman  to 
proceed  by  attorney  without  the  consent  .of  her  husband  ? 
If  there  is  such  a  case,  it  would  be  an  exception  to  the  gene- 
ral rule,  and  not  the  rule  itself.  In  the  case  of  Prankard  v.  Cases. 
D€acle%X  the  Court  held  that  a  proxy  is  not  absolutely  ne- 
•  2  Add.  150.         t  2  Curt.  640.         t  1  Hagg.  £.  R.  186. 
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Feb.  3.      Axanry,  except  to  «eeiire  the  adveriie  purty  ^d  Uf  protect 

BMerg  V     ^^  Proctor  in  acts  done  hy  hidi  in  the  CMise*  and  that  the 

JUari^       proceedingB  would  not  Aeeeasarily  be  nullified  witlKNit  a 

prdxy.    Anothes:  caae»  which  cotnea  nearer  to  the  pdiiity  is 

that  of  Swter  v.  Chrkiief  where  a  nno-ried  woman  hM  been 

.apt)oiiAed.ezectttris  of  a  will,  and  she  was  suffered  to  pr(»- 

pound  the  will  agahist  the  executor  of  a  form^  will,  her 

proxy  being  accepted  without  the  content  of  her  husbao^ 

•upon  security  being  given  for  the  coets  of  the  odier  foaty,  if 

ahe  should  be  condemned  therein^  the  hutfband  being  absent 

at  the  Cape  of  Grood.  Hope,  where  he  had  been  resideDt  for 

many  years,  atid  it  appears  that  she  afterwards  took  probate 

Do  not  bear  of  the  Will.     But  I  do  ntyt  think  that  the  droumstanoes  of 

u^n  the  pre.  ^|^^  ^^  ^^^^  ^^^  y^  present    In  the  present  ease,  the 

husband  states  the  reason  and  the  grounds  of  his  reftMut* 
and  dse  Court  thinks  them  not  ilUfounded,  though  the  /exe- 
cutors and  other  residuary  legatees  will  not  aet»  and  he  is 
the  person  to  take  administration.  I  cannot  put  him  in  a 
aitualion  that  may  make  him  liable  for  costs  beyond  the  |iro> 
perty  to  which  he  would  be  entitled.  The  case  of  Harimg 
was  a  different  one»  for  it  was  to  relieve  the  fausb«nd»  who 
had  no  beneficial  interest  in  the  property,  which  wna  left  to 
•the  solcf  and  stparate  use  of  the  wife,  i^om  whoftn  he  IwkI 
lived  apart  under  a  deed  of  separation,  •  and  therefore  it  /was 
for  the  benefit  of  the  husbimd  to  be  released  from  ffeaponai- 
bility,  and  not  placed  in  a  situation  to  incur  it 

I  am  of  opinion  llhat  I  cannot  peivnit  the  wife  to  eEefrute 
•a  Power  of  Attorney  to  take  >administratioik  without  the 
consOnt  of  her  husband,  <ir  rather  against  bia  consent    I 
Motion    re-»r^ect  the  mdtion. 
jected.  PrUchanL  Prtictor. 


An  alteimtion'  ^N  TRB  Ooona  •op  Jobm  Olitsr,  dso — Maiimu  The 
b"  thJ^^t^  deceased,  a  victualler  of  Kentish  Town,  died  Idth  Jatnuury 
and  residuarf  ^'■'t,  having  duly  executed  a  will,  dated  96th  April,  1888, 
]<^tee.  on  ber  jn  which  he  named  A.  W.  S.,  wife  A.  S.»  Esq.,  sole  ezeM- 
ted  to  proiiote  ^^  *"^  restdutary  l^atea '  This  will  contained  a  devise  ^ 
ia  Jkc-timik.     some ireehold bovBes fit FincUey  lohis  wifefiir  lifbiandthen 
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to  his  thbd  brother,  Joseph  O.     The  wife  ^ed,  ead^  after-       Vma,  Z. 
wards  Jceeph  Q,,  the  brother,  durmg  the  testator's  Ufe-iime,    ^      ^^^ 


the  brother  leaving  issue  surviving  the  testator.  The  will 
exhibited  an  important  alteration,  the  effect  of  which  was  to 
take  away  from  Joseph  O.  the  absolute  interest  in  the  free- 
hokd  property,  and  give  him  m&fe\f^  iffe4iiteMtt:  The 
attesting  'WitD6sses.to  the  wiU  had  ndrecolieotion  of  observ- 
ing say  fllteratiim  In  it  at  the  tittte  of  execution ;  but  the 
executrix  Imd  residuary  Vegatet,  in  h«r  affidavit,  depoied 
that  ^'she  had  for  many  years  been  in  the  habit  otwnthig 
«11  the  deceased's  letters  and  other  pspert  for  him,  and  that, 
xai  the  86th  April,  1888,  the  deceased  (having  previously 
iiad  fais  will  prepared  by  a  solicitor)  elated  to  the  deponent 
ihat  he  had  determined  his  brother  Joseph  O.  should  not 
Jksve  an  absolute  interest  in  hia  freehold  property,  as  in  the 
wiU  mentioned,  but  onlya  life-interest  thonein,  and  destned 
the  deponent  to  alter  the  same,  which  she  did,  in  his  pne^ 
oence,  by  striking  the  words  *  his. heirs  and  assigns  for  ever' 
through  with  a  pc^n,and  inserting  dbove  the  same  the  words 
'  dortng  his  natmal  life  /  "  that  the  deceased  signed  his  name 
^opposite  to  the  alteration,  and  then  eacecoted  the  will,  in  the 
presence  of  the  deponent  and  of  the  two  attesting  •  wit- 
nesses; that,'  at  the  jdesire  of  the  testator,  she  took  the 
will  home  with  her,  and  delivered  it  te  her  husband,  who 
deposited  it  in  his  deed-box,  where  it  remained  locked  ap 
:till  the  death  of  the  deceased,  and  that  it  was  in  the  same 
plight  and  conditicn  as  wiien  execoted.  The  affidavit  of 
Mrs*  S.  and  of  her  husband  was  the  only  proof  before  the 
^Coart* 

Sir  J.  Dodson,  Q*  A*,  in  support  of  the  motion  for  pro*  Motioh. 
4bate  srith  the  alteration,  suggested  that  the  devise  of  the 
freehold  would  not  lapse,  but  ga  to  the  children  of  Joseph 
O.,  under  §S2  of  1  yict.c.96. 

Sib  H.  Jsnhbb  Fu8T«-^I  think  the  Court  may  grant  pro*  Jddomsiit. 
iMte  flf  the  paper  in  fao-dmUe^  winch  will  leave  the  whole     A  fit^mmk 
qnestaon  open,  and  the  parties  may  resort  to  such  l^fal  re»  ^^"^  v*^ 
medy  as  they  may  be  advised  to  take.    The  82nd  section  of 
the  Act  would  not  apply  in  this  case,  so  as  to  prevent  the 
lapse  of  the  estate  to  the.surviviiig  issue  of  Joseph  Oliver. 
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Feb.  3.       This  is  not  an  estate  tail;  it  is  an  absolute  estate  contingent 
OBBeTdee     ^^  Joseph' Oliver  surviving  the  wife  of  the  testator* 

Po«,  Proctor. 


.^  ^f'^^^     ^^  ^^*  Goods  of  Lawrbncb  Rbbve^  dec — Matum^— 
18S7,  having  an  '^^  deceased  died  in  June  last,  leaving  a  widow  and  eight 
attestation        children.    After  his  deaths  a  testamentary  paper^  dated  in 
>Titnes8e«,    by  ^P^U  1837,  was  found  in  his  writing-desk ;  it  was  in  his 
which  the  pro-  handwritings  and  consisted  of  five  sheets  of  paper,  the  first 
small  real  es-  ^'^"'  ^^  which  were  signed  by  him,  but,  although  there  was 
tate   were  di.  an  attestation  clause  at  the  end,  it  was  not  witnessed.     The 
rooromon'fund  P^^op^i^y  included  a  small  real  estate,  which  was  directed  to 
with  the  per-  be  sold,  the  proceeds  to  make  one  common  fund  with  the 
pro^te'.'*'"**^  personalty.    It  appeared  (on  affidavit)  that  the  deceased, 
having  been  urged  to  make  a  will,  promised  to  do  so,  and 
in  May,  1837,  he  stated  that  he  had  made  his  will,  and 
(as  the  deponent  understood)  in  a  way  like  that  in  which 
the  property  was  disposed  of  in  the  will ;  in  particular,  that 
he  liad  named  some  of  his  neighbours  as  referees  in  case  of 
dispute.    There  was  a  proxy  of  consent  from  the  parties 
who  would  be  benefited  in  case  of  intestacy. 
MoTioK.  Elphifuione,  D.,  in  support  of  the  motion  for  probate, 

submitted  that  the  presumption  against  the  will,  arising 
from  the  existence  of  an  attestation  clause  without  witnesses, 
was  rebutted  by  the  circumstances  deposed  to ;  and,  with 
reference  to  the  mixture  of  the  two  estates,  cited  Douglas  v. 
Smith.* 
JuDGMBMT.  Sir  H.  Jbnnbr  Fust.— If  this  had  been  a  mere  disposi- 

tion of  personal  estate^  the  circumstances  might  have  induced 
the  Court  to  grant  probate  of  this  paper;  but  the  pro- 
perty is  to.  form  one  fund,  and  I  cannot  get  over  the  diffi- 
culty.    There  have  been  many  juch  cases,  in  which  the 
Court  has  granted  probate  of  the  paper,  where  the  real  and 
Estates  being  personal  estates  were  distinct:  but  here  they  are  mixed, 
invalid ^M^to'"^^  the  real  estate  must  go  to  the  heir-^it-law.    I  cannot 
realty;  make  that  a  good  will  which  the  law  says  is  not  a  good  will, 

nor  pronounce  that  to  be  a  valid  will  as  to  personal  estate, 

*  3KD8pp.  11. 
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which  I  know,  cannot  be  valid  as  to  the  realestnte,  where       Fbb.  .3. 
the  whole  property  is  to  form  one  fund.     I  must  reject  the     -R^^tc 

™«>t^on-  Motion  re- 

Denne^  Proctor.  jected. 


HoRTON  o.  WiLMOT  AND  OTHERS.— Motion. — ^This  was  Where  a  will 
originaUy  a  cause  of  calling  in  the  proliate,  and  putting  the  J'j.  ^'^nd""the 
executors  upon  proof,  of  a  will,  dated  in  May,  1834,  of  Sir  party  opposing 
Robert  Wilmot,  Bart.,  who  died  in  July,  1834,  by  his  eldest  *P^^;*'"*tSe 
son.  Sir  Robert  Wilmot  Horton,  as  one  of  the  executors  of  appea]  ia  aban- 

a- will  in  1830.    On  the  4th  August,  1840,  this  Court  pro-  ^oned,  and  the 

,       .  cause  18  remit* 

nounced  in  favour  of  the  will   opposed.     The  cause  was  ted ;  the  Coart 

duly  appealed,  but  the  appeal  was  abandoned,   and  Sir  ^  ^^K**  ^^  " 

Robert  Wilmot  Horton,  the  Appellant,  died  soon  after.  not,  at  prayer 

The  Proctor  for  the  Respondents  now  brought  in  a  re-  of  therepresen- 
.    .         -  ,  '^  **  tative    of   the 
mission  of  the  cause.                                                                    appellant  (who 

Bumahy^  D.,  for  the  appellant's  personal  representative,  '^^^  6:wd),  de- 
applied  for  the  costs  to  be  paid  out  of  the  estate.    The  cir-  ^^^  ^f  ^]^  ^^ 
cumstances  of  the  case  are  peculiar.   The  testator  was  an  tate,  not  pray- 
aged  person,  84  or  85  ;  the  will  was  a  complicated  instru-  appeal  ^  a^ 
ment,  in  derogation  of  previous  testamentary  acts,  whereby  serted. 
the  bulk  of  the  property  had  been  given  to  the  eldest  son,  ^°****** 
which  benefit  this  will  took  away ;  it  was  made  during  the 
absence  of  the  eldest  son  at  Ceylon,  and  was  drawn  by  a 
solicitor  who  was  not  the  confidential  solicitor  of  the  de- 
ceased. 

Sir  H.  Jemner  Fust. — ^The  Court  was  of  opinion  that  Jwdoment. 
the  will  was  sufficiently  proved.   What  power  or  authority 
has  this  Court  now,  under  the  circumstances,  to  order  the 
costs  to  be  paid  out  of  the  estate  ?     The  party  opposing  the    The  party  op- 
will  is  dead.     {^Bumahy, — His  personal  representative  has bSngdead ^* 
executed  a  proxy,  and  the  cause  is  remitted  with  all  its 
incidents  and  emergencies]    I  do  not  see  that  this  Court 
can  do  any  thing  but  proceed  according  to  the  tenour  of 
former  acts ;  that  is,  pronounce  for  the  will  propounded,  and 
decree  the  probate  to  be  delivered  out.     There  is  not  any  the  Court  can- 

case  in  which  the  Court  has  directed  the  costs  to  be  paid  "®' **®^r^.  ]?'* 
/.I  II  .        1        .«  .     ,  co«t«outof  the 

out  of  the  estate,  whete  the  party  opposing  the  will  is  dead  :  estate. 


HortoH  T, 


di« 
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the  Court  has  no  pbw^r  to  oMideinn  hk  represehtatiVe  in 
tfaecoflb. 


Feb.  86. 
Motion  re- 
newod. 


JcrDOMIVT. 


The    «ostt 
might    bave 
been   -ariced 
after  sentence. 


No    ground 
now  in  equity. 


Motion  re- 
jected. 


The  application  was  renewed  on  a  subsequent  occasion, 
when  Bumaby,  p»,  cited  the  case  of  Dean  v.  Davidson,*  in 
which  the  executor, .  party  in  a  cause>  dying,  his  executor 
was  allowed  by  Sir  John  NiphoU  the  costs  of  the  deceased 
executor  out  of  the  estate. .  The  costs  in  this  case  had  not 
been  applied  for  aft^r  sentence,  lest  it  should  have  perempted 
the  appeal. 

Sir  H.  Jenneh  Fust. — In  the  case  cited,  there  had  been 
no  decision  on  the  main  question.  Here  was  a  final  deci- 
sion of  tlie  Court,  pronouncing  for  the  validity  of  the  will, 
and  decreeing  probate.  From  that  decision  an  appeal  was 
asserted,  and  prosecuted  to  some  extent,  when  the  party 
appealing  withdrew  from  the  appeal,  and  the  cause  was  re- 
mitted to  this  Court  in  the  very  same  state  in  which  it  went 
to  the  Court  of  Appeal,  when  no  prayer  had  been  made  for 
costs  out  of  the  estate,  under  a  misapprehension  that  such 
an  application  would  have  perempted  the  appeal.  That  was 
a  mistake — it  was  all  one  act,  and  the  Court  might,  if  it  had 
thought  fit,  ex  mero  moiu,  have  decreed  the  costs  to  be  paid 
out  of  the  estate.  I  was  not  asked  to  do  so,  and  why  should 
I  now  vary  my  sentence?  I  see  no  ground  even  upon  equity. 
The  other  parties  have  been  kept  out  of  the  probate  for  several 
months,  and  the  Court  has  now  nothing  to  do  but  to  proceed 
according  to  the  tenour  of  former  acts.    I  rgect  the  motion. 

Proctors  :T—Z>tfnfM  for  the  representative  of  Sir  R.  Wilmot 
Horton ;  Fox  for  the  executors. 


An  executor,  Wat*80N  v.  Tovkins* — Moiian^^^The  testatrix  in  the 
cited  by  a  ere-  cause,  S.  P., .  spinster,  died  in  November,  1839,  having  exe- 
proliate  of  a  <^uted  a  will  whereby  she  appcnnted  Mr.  John  Tomkins  aole 
wiU.  and    as-  executor,  who,  at  the  petition  of  a  creditor.  May  5,  1841, 

cMi^  be  pro-  ^^  ^^^  ^  bring  in  the  will,  and  accept  or  refuse  pn>bate. 
nouncedincon.  ,  ^  ^^  ^  ^  ^ 
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No  appearance  was  given  til)  a  motion  was  made  that  he       Fkb.  Sw 
should  be  pronounced  in  contempt,  when  he  saved  his  con-      Wataon  v. 
tempt  (Jane  9)  by  appearing ;  he  brought  in  the  will,  and      Tomkw, 
alleged  that  he  would  accept  probate.    He  was  accordingly  tempt  for  non- 
assigned  to  extract  the  probate  within  a  certain  time.     Not  compliance, 
having  complied  with  this  assignation, 

CurteiSj  D.,  now  moved  that  he  be  pronounced  in  con-  Motion. 
tempt. 

Sir  H.Jsnnsr  Fust. — Can  I  compel  the  executor  toJuDOMVNT. 
take  probate  ?    Can  I  pronounce  n  party  in  contempt  for 

non-compliance  with  such  an  assignation  ?    Your  motion     Motion  a 

ivV^  ..  .         \^  ^/•i»         J        •    wrong  one,  and 

ought  to  be  for  a  monition  against  the  next  of  km  ana  resi* 

duary  legatee,  to  shew  cause  why  administration  with  will 

annexed  should  not  be  granted  to  the  creditor. 

Motion  rejected.  '®j~**^- 

Proctors : — Heales  for  Watson  ;   Toller  for  Tomkins. 


Im  the  Goods  or  Mart  SiIith,  Widow,  dec. — Meiion.     A  will  oan- 
— The  deceased  died  26th  December,  1840,  having  made  ^^  wii^ 
her  will,  whereof  she  appointed  W.  S.  sole  executor.     She  intention  of 
left  four  nephews  and  three  nieces,  her  only  next  <if  kin.  "Jj  '°^^i"|^ 
The  will,  which  was  dated  13th  October,  1831,  was  written  to  probate   on 


evidence  of  in> 


by  W.  S.,  the  executor,  and,  by  the  deceased's  desire,  was  ^j^p^^jty 
taken  care  of  by  him  after  its  execution.  For  about  twelve 
weeks  previous  to  her  death,  G.  H.  (one  of  her  nephews) 
and  his  wife  resided  with  the  deceased,  and  two  days  before 
her  death,  W.  S.,  the  executor,  received  a  message  from 
G.  H.,  stating  that  the  deceased  was  much  worse,  and  wished 
to  see  him  respecting  her  will ;  and  he  accordingly,  on  the 
same  day,  went  to  her,  taking  the  will  with  him.  Upon 
his  arrival  at  the  deceased's  residence,  he  found  her  confined 
to  her  bed,  she  being  in  her  84th  year,  paralytic,  very 
infirm,  and  quite  helpless,  having,  a  few  days  previously, 
slipped  from  her  chair  and  fractiired  her  thigh.  Upon  his 
approaching  her  bed-side,  he  found  her  very  weak,  and 
unable  to  tell  him  what  alteration  she  wished  to  be  made  in 
her  will ;  h^  could  understand  no  more  than  "  my  will,"  or 
''  Giles  (G.  H.)  will  tell  you."    W.  S.  told  her  he  could  not 

VOL.  I.  2  s 
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Pkb.  3.       alter  the  will  unless  she  told  him  what  slut  desired  to  be 
SmiLdec     ^^^^*     ^'  ^*  *"^  ^^  wife,  who  were  present,  then  said  that 
the  deceased  had  expressed  a  wish  to  alter  her  will.    W.  S. 
remarked  it  was  better  let  alone ;  that  she  had  made  it 
whilst,  she  was  well,  and  knew  what  she  was  about ;  bat  if 
she  did  wish  to  do  so,  she  had  better  destroy  the  old  will 
and  make  another.    G.  H.  then  left  the  room,  and  W.  S. 
af^ain  went  to  the  deceased's  bed-side,  and  said,  <'  If  you 
wish  to  alter  your  will,  you  had  better  destroy  it  and  make 
another,"  at  the  same  time  giving  the  will  into  the  de- 
ceased's hands ;  but  she  appeared  to  have  no  use  at  all  of 
her  fingers,  and  was  scarcely  able  to  hold  or  feel  the  paper. 
W.  S.  thereupon  quitted  the  room,  leaving  £•  H.  (wife  of 
G.  H.)  with  the  deceased,  and  went  down  stairs  to  G.  H., 
whom  he  told  that  he  considered  the  deceased  not  in  a  fit 
state  to  alter  or  make  a  will,  and  that  it  was  a  great  pity  she 
should  try  to  do  so,  as  he  thought  it  impossible  to  under- 
stand what  she  tried  to  say.     G.  H.  then  informed  him  what 
the  alteration   was  which  the  deceased  wished  to  make. 
Upon  this,   W.  S.  returned   to   the    deceased's  bed-side, 
where  £.  H.  was  still  standing,  and  found  that,  during  the 
time  he  had  been  away,  the  will  had  been  torn  round  the 
seal.    He  asked  the  deceased  a  few  questions  about  the 
alterations,  but  getting  no  other  information  than  **  Giles," 
and  *'  You  do  it,"  he  left  the  room,  promising  to  see  her 
next  day,  telling  her  not  to  trouble  herself  about  it.     The 
next  day,  he  went  again,  and  found  the  deceased  still  weaker, 
and  not  able  to  articulate  a  word,  so  as  to  be  understood  by 
him;  he  thought  her  sinking  very  fast,  and  not  fit  to  be 
disturbed  about  any  thing.     He  shortly  after  quitted  the 
house,  and  did  not  again  see  the  deceased  alive.    He  deposes 
that,  during  the  whole  of  the  interview,  the  deceased  ap- 
peared dying,  and  he  believes  her  to  have  been  unconscious, 
and  utterly  incapable  of  doing  a  testamentary  act ;  that  he 
had  several  times  read  the  will  to  her,  after  its  execution, 
and  she  always  expressed  herself  satisfied  with  it ;  and  that, 
shortly  after  her  death,  he  mended  the  will,  by  pasting  some 
paper  on  the  back  behind  the  seal.    G.  H.  and  £.  H.  depose, 
thatG.H.  is  a  legatee  in  the  will ;  that  several  times  during 
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the  last  week  of  her  life  the  deceased  expressed  a  wish  to  alter       Fu.  a 
her  will,  by  distributing  her  property  eqoally  between  her     ^^-^^  ^^ 
own  and  her  husband's  relations,  and  that  6.  H/s  mother 
should  have  a  little ;  that*  in  accordance  with  that  wish,  they 
sent  to  W.  S.     £.  H.  deposed,  that  when  her  husband  and 
W.  S.  had  quitted  the  deceased's  bed-room,  leaving  the  will 
on  the  bed,  she  (E.  H.)  being  present,  the  deceased  tore  the 
will  round  the  seal ;  and  that  the  deceased,  rapidly  sinking, 
died  without  alluding  to  her  will.    Two  medical  attendants 
upon  the  deceased  deposed  that  she  was  at  the  time  inca- 
pable of  doing  a  testamentary  act.    The  effects  were  under 
the  value  of  £800. 
•  Addams,  D.,  moved  for  probate  of  the  will.  Motion. 

Sir  H.  Jennbr  Fust. — The  act  of  cancellation  (for  I  JTuogmskt. 
hold  it  to  be  primd  Jade  a  cancellation)  is  sworn  to  have 
been  done  by  the  deceased  herself,  her  intention  being  (if 
she  knew  what  she  was  about)  to  make  a  new  will  with  a 
different  disposition.  Unfortunately,  the  wife  of  G.  H.  was 
alone  present  with  the  deceased  at  the  time  of  the  cancella- 
tion, and  she  would  be  making  an  affidavit  in  her  own 
favour,  as  6.  H.  would  take  a  greater  benefit  by  the  destruc- 
tion of  the  will.  There  is,  however,  strong  evidence  as  to 
want  of  capacity,  and  I  am  inclined,  under  the  circum- 
stances, to  allow  the  parties  to  take  probate  of  the  will :  it 
would  he  hard  to  put  them  to  proof  of  it  in  solemn  form  of 
law.     Decree  probate  of  the  paper  to  pass*  ^^*'" 

Puckie,  Proctor. 


Court  of  tfie  IDMit  attH  Otfiapter  of  S>t  9^uVf^. 

February  7. 

Drew  v.  Drew. — Cause. — This  was  originally  a  suit  for  Restitution  of 
restitution  of  conjugal  rights,  by  Marianne  Eleanor  Drew  ^SfoJ'b'^fe 
against  Robert  Drew,  her  husband,  a  tradesman  residing  in  —Adultery  of 
the  parish  of  St.  Pancras.  By  way  of  bar  to  this  suit,  he  J^I*_?Adiu*er" 
pleaded  that  his  wife  had  committed  adultery,  and  con- and  connivance 
eluded  with  praying  for  a  divorce  on  that  ground.     The  ^  hu«b«»d  *>- 
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Feb.  7,       eause  then  resolved  itself  into  a  suit  of  that  nature^  in  an- 
Drewy  Drmo  ^^^^  ^  which  the  wife  alleged  in  bar^  first,  that  the  husband 

had  himself  committed  adultoir;   secondly,  that  he  had 
leeed  in  bar  to  •     j    *  u        j  i-.  i     •         l  i« 

his  prayer  for  connived  at  her  adultery,  and  given  her  a  licence  or  pernnt- 

separatiun.  —  gion  to  live  with  whom  she  pleased* 
tery'^ainst"  ~  '^^  parties  were  married  in  1819.  In  August>  18S8, 
wife  sustained ;  differences  having  arisen  between  them»  they  agreed  to  live 
bSld  ^not*?rov.  '^P*^  *nd  *«  husband  allowed  the  wife  12*  a  week.  The 
ed.  —  Charge  husband's  plea  alleged  that  Mrs.  DreWf  whilst  residing  in 
^i^rhlT''^  lodgings  at  Camden  Town,  cohabited  with  a  person  named 
band  proved.—  Power,  which  fact  did  not  reach  his  knowledge  till  Septem* 

dismiss^.-*"  ^^'  ^^^'    '^«  ^*^®»  *"  ^^  Allegation,  pleaded  that,  not 
What  amounta  long  after  the  separation,  a  niece  of  her  husband  (thedangfa« 

%  it^ense?"'^  ^^  ^^  ^"  ^^"  "®^)  ***°®  ^  '®^^^  ^^^  *™*'  "*^  ^^ 
tliey  carried  on  an  adulterous  and  inoestuons  intercourse  ; 

that|  in  order  to  induce  her  (the  wife)  to  accept  8t*  a  week, 
instead  of  12#.,  her  husband  proposed  to  her,  that  she  migfat, 
on  that  condition,  live  with  any  man  ^e  pleased,  which  pro- 
posal she  rejected*  A  further  Allegation  by  the  husband 
(the  fourth  plea  in  the. cause)  denied  any  improper  connectioD 
between  himself  and  his  niecci  and  pleaded  that  ahe  resided 
with  him  as  his  housekeeper* 
b:vi<ienoe  of     Upon  the  point  of  connivance,  the  evidence  was  contained 

t'uiunvance    bv 

tlie  husband.  V^  ^be  depositions  of  two  witnesses,  named  Willmore  and  Car- 
penter (friends  of  the  husband),  the  persona  through  whom 
(according  to  the  wife's  plea)  the  license  from  the  husband 
was  communicated  to  her.  The  former  stated  that  he  had 
been  appealed  to  by  the  parties,  prior  to  their  separation, 
respecting  thdr  diflferences ;  that,  in  September,  1840,  the 
husband  came  to  him  and  said  he  should  not  continue  his 
allowance  to  his  wife,  as  she  was  living  with  another  man: 
that  the  witness  advised  him  to  compromise  the  matter,  and 
not  send  his  wife  into  the  streets,  and,  at  witness's  persua- 
sion, he  agreed  to  allow  her  Ss.  a  week,  upon  condition 
that  she  ceased  to  live  with  Power;  that  he  did  not  propose 
to  Mrs.  Drew,  on  the  part  of  her  husband,  that  ahe  mi^iH 
live  with  any  man  she  chose  if  she  accepted  8f.  a  week ;  Mr. 
Drew  once  said  something  of  the  kind  to  him,  in  a  careless 
way,  and  not  as  a  prppositipn  which  he  was  formally  to 
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repeat  to  hig  wife,  that  '*  she  may  live  with  whom  she       Feb.  7. 
pleases,  if  she  takes  the  8#.  a  week ;"  that  he  did  not  men-  j^nj^y  Drew. 
tion  this  at  an  inducement,  nor  did  the  witness  propose  it  as 
such  to  Mrs.  Drew ;  on  the  evening  of  the  same  day,  he  lei 
it  out  casually  to  her,  in  this  way :  *'  Mr.  Drew  says  you 
may  live  with  whom  you  likCf  if  you  take  8«.  a  weeL*' 
Carpenter  (who  was  also  examined  on  the  husband's  plea) 
deposed  that,  in  January,  1841,  Drew  told  him  to  ask  his 
wife  to  take  8#.  a  week,  instead  of  12^. ;  he  wished  him  to 
name  this  to  her,  not  as  an  offert  thinking,  if  he  made  a 
specific  offer,  he  should  be  obliged  to  maintain  her ;  that  he 
(the  witness)  did  propose  to  Mrs.  Drew  to  accept  8«. ;  he 
made  such  offer  by  the  authority  and  with  the  sanction  of 
the  husband ;  he  did  not  exactly  offer  it,  he  asked  her  if  she 
would  take  it,  and  advised  her  to  do  so;  it  was  on  the 
implied  understanding  that  her  husband  would  not  interfere 
with  any  mode  of  life  she  might  adopt  or  any  connection  she 
might  form ;  it  was  on  that  express  understanding  on  the 
part  of  the  husband  that  12«.  a  week  had  been  o£&red  to  and 
accepted  by  Mrs.  Drew  in  the  first  instance.    This  was 
stated  by  the  witness  in  his  cross-examination  upon  the 
husband's  plea ;  in  his  deposition  in  chief  upon  the  wife's 
Allegation,  he  stated  that  he  did  not  recollect  being  autho- 
rized by  Drew  to  make  any  such  proposal  as  that,  if  his  wife 
would  accept  8#.  a  week,  she  might  Jive  with  whom  she 
pleased,  and  he  denied  making  such  an  offer ;  he  remem- 
bered an  excited  expression  on  his  part»  that  ^  his  wife  might 
live  with  the  devil  if  she  pleased."     With  respect  to  the  hus-  Of  his  adultery. 
band's  adultery,  a  woman  named  Green  deposed  to  having 
seen  from  the  street,  through  the  blinds  of  Drew's  bed-room 
window,  a  female  enter,  undress,  and  put  out  the  light,  and 
shortly  after.  Drew  himself  enter  the  room,  undress,  and  put 
out  his  light,  as  if  going  to  bed. 

Addams^  D.,  for  the  husband,  contended  that  there  was  Dec.  24,  1841. 
no  proof,  either  of  the  adultery  of  the  husband,  or  of  his  Argument. 
connivance.    The  wife  herself  could  not  have  understood 
that  the  12«.  a  week  was  accepted  on  condition  that  she 
might  form  any  connection  she  pleased,  as  Carpenter  through    inconsistency 

some  misunderstanding  had  stated,  for  she  had  not  so  pleaded,  ^^    evidence 

with  wife's  plea. 
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Feb.  7.       in  her  first  AlIegatioD»  having  confined  the  offer  to  the  8#* 
j^"     'jy^      a  week  ;  and  WiUmore  proved  that  the  allowance  of  8r.  was 
on  the  express  condition  that  the  wife  should  desist  from  her 
adulterous  connection  with  Power. 

Sir  John  Dodson,  Q.  A.»  on  the  part  of  the  wife,  main* 

tained  that>  on  the  testimony  of  the  husband's  own  witness. 

License  dis-  Carpenter,  it  was  difficult  to  conceive  that  a  license  could 

tincUy  proved.  ^  ^^^^  ^^  ^^  ^.^^  .^  ^^^  distinct  terms.     With  respect 

to  his  adultery,  the  facta  spoken  to  by  Green,  and  the  admis- 
sion by  the  husband,  and  by  the  niece,  in  her  examination. 
Husband's     that  the  latter  was  in  the  habit  of  entering  Drew*s  room  at 
ciehtly^estal  '  ^^S^^>  were  sufficient  to  support  the  charge  of  adultery.    The 
blished.  question  as  to  the  wife's  adultery  he  left  in  the  hands  of  the 

Court, 
luf '  7  ^^'  P^i^LXMORE. — The  course  of  Uie  proceedings  in  this 
JuDGMiKT.  '  case  has  not  led  to  the  development  of  any  detailed  history 
of  the  married  life  of  the  parties :  as  far  as  appears,  their 
cohabitation  was  uninterrupted  for  nineteen  years,  when 
they  signed  an  agreement  to  live  separate  from  each  other. 
Circumstances  The  witness  who  speaks  to  the  circumstances  connected  with 
connected  with  ^jg  separation  is  Carpenter,  an  opposite  neighbour,  a  mutual 
friend  both  of  the  husband  and  of  the  wife,  and  who  haa 
been  examined  on  the  Allegations  given  in  by  both  parties. 
He  states  (in  answer  to  an  interrogatory) :  '*  The  Producent 
did  treat  the  Ministrant  with  cruelty »  at  times ;  1  believe  he 
did  beat  her,  at  times ;  she  has  taken  refuge  in  my  house  to 
avoid  his  violence ;  I  have  seen  her  with  a  blackened  eye 
and  with  bruises  on  her  person,  which  I  had  reason  to  be* 
lieve  were  occasioned  by  the  violence  of  the  Producent.'* 
With  reference  to  the  agreement,  he  says :  *^  I  knew  that 
Mr.  and  Mrs.  Drew  were  often  quarrelluig,  but  to  the  causes 
or  particulars  of  their  differences  I  cannot  speak.  On  the 
occasion  of  their  last  quarrel,  Mrs.  Drew  came  to  my  house- 
for  protection ;  I  drew  up  an  agreement  between  them, 
which  they  each  signed,  and  each  had  a  copy  of  it*  That 
agreement  was  signed  in  the  summer  of  1838,  and  from  and 
after  that  time,  I  used  to  pay  Mrs.  Drew  12«.  a  week,  as 
from  her  husband.  Mr.  and  Mrs.  Drew  lived  separate  and 
apart  from  and  after  that  time.** 
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Under  this  inauspicious  agreement  a  cohabitation  of  nine-       Fn-  7. 
teen  yean  was  rent  asunder ;  the  husband  and  wife  were  jOfe»Y,Dre» 
thrown  loose  upon  the  world ;  and  it  does  not  appear  to  me 
a  singular  result,  or  one  inconsistent  with  the  ordinary  march 
of  human  infirmity,  that,  within  two  years  from  the  date 
of  this  separation,  the  husband  and  wife  should  both  come 
forward  in  the  Ecclesiastical  Court  to  charge  each  other  with 
the  commission  of  adultery.     It  is,  however,  the  duty  of 
any  Court  which  has  cognizance  of  suits  of  this  description, 
not  only  to  sift  the  evidence  of  the  alleged  adultery,  but 
careftilly  to  examine  whether  any  toleration  or  passive  suf- 
ferance of  adultery  is  connected  with  a  separation,  odious  in      Voluntary 
the  eye  of  the  law,  which  has  taken  place  under  circum-  sjJP^^tions 
stances  so  tainted  with  suspicion;  for  it  is  always  to  be 
borne  in  mind  that  all  separations,  merely  voluntary,  are 
illegal. 

I  entertain  no  doubt  that  the  charge  of  adultery  against  Adultery 
Mrs.  Drew  is  substantiated.  It  is  true,  no  direct  act  of^""^  ^^^ 
adultery  is  proved  against  her;  this  has  frequently  hap- 
pened in  cases  of  this  description ;  but  the  facts  spoken  to 
by  the  persons  in  whose  house  she  lodged,  connected 
with  the  visits  of  Power,  and  his  passing  whole  nights 
witli  her,  in  an  apartment  in  which  there  was  only  one 
bed,  lead  to  the  legal  conclusion  that,  since  the  separa- 
tion, she  has  been  guilty  of  the  crime  with  which  she  has 
been  charged. 

The  adultery  of  the  husband  is  pleaded  to  have  taken  Adultery  of 
place  with  Susan  R.,  his  niece,  who  was  under  twenty-one  *'**  husband, 
years  of  age.  The  utmost  proved  against  her  is,  that,  hav- 
ing been  a  servant  with  Mr.  and  Mrs.  Drew  some  years 
before,  she  had  returned  to  live  with  her  uncle  after  his 
separation  from  his  wife ;  that  she  constituted  his  whole 
family,  and  was  the  only  inmate  of  that  portion  of  his  house 
^hich  he  retained,  the  upper  part  being  let  out  to  lodgers ; 
that  they  occupied  the  only  two  bed-chambers  he  had  retained, 
which  opened  on  the  same  landing-place»  the  doors  being 
immediately  opposite  to  each  other;  and  that  it  was  the 
habit  of  the  niece,  before  she  went  to  bed,  to  comb  her  hair 
before  the  looking-glass  in  her  uncle's  room,  that  looking- 
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FxB.  7.       glass  being  more  conveniently  situated  for  the  purposes  of 
Drew  V.  Dmo  ^"^^  '^^  operation  than  her  own,  inasmuch  as  it  was  placed 
on  a  chest  of  drawers^  while  that  in  her  room  was  over  the 
chimney-piece.     Susan  R.  (who  has  been  examined  by  the 
husband  as  a  witness  to  disprove  her  own  adultery)  admits 
these  facts ;  and  beyond  them  I  see  nothing  stringent  in  the 
not  proved.       evidence ;  and^  in  my  judgment,  these  facts  are  not  suffi- 
cient to  establish  the  grave  charge  of  incestuous  adultery 
preferred  against  Mr.  Drew. 
Evidence  of     I  now  proceed  to  consider  the  evidence  on  Mrs.  Drew's 
connivance.      gecond  charge  against  her  husband.    The  wife's  Allegation 
pleaded  that  Mr.  Drew,  for  the  purpose  of  inducing  the  vn£e 
to  consent  to  a  reduction  of  the  allowance  of  12».  a  week, 
secured  for  her  maintenance  and  support  by  the  agreement, 
several  times  proposed  to  her  that  he  would  consent  to  her 
living  and  cohabiting  with  any  man  she  pleased,  provided 
she  would  submit  to  receive  for  her  maintenance  and  sup^ 
port  Ss,  a  week ;  but  that,  she  having  on  all  occasions  re^ 
jected  the  terms  so  proposed  by  him,  he  had  discontinued 
and  refused  to  pay  the  sum  of  12«.  a  week*     Carpenter  is 
one  of  the  witnesses  examined  in  support  of  this  article ; 
he  had  previously  been  examined  as  a  witness  on    behalf 
of  the  husband,  and  had  deposed  (in  answer  to  an  interro- 
gatory addressed  to  him  by  the  wife)  that  the  husband  did 
propose  to  make  an  allowance  of  Ss.  per  week  to  the  wife. 
**  He  requested  me  to  ask  her  if  she  would  take  Ss»  a  week. 
He  assigned  no  reason  for  proposing  to  reduce  the  allowance 
from  I2s,  to  Ss.  a  week.    I  suppose  he  thought,  she  having 
committed  herself,  he  could  not  be  compelled  to  allow  her 
any  thing,  and  that  he  would,  therefore,  ofier  her  what 
woyld  be  just  enough  to  enable  her  to  live,  when  added  to 
what  she  might  earn  by  her  own  exertions*    I  did  offier  her 
Ss.  a  week,  instead  of  I2s,,  which  had  been  previously  pud 
to  her.    I  did  make  such  offer  by  the  authority  and  with  the 
sanction  of  the  husband.    I  did  not  exactly  'offer'  such  al* 
lowance  to  the  wife,  because  the  husband  understood  that* 
if  he  made  her  an  offer,  he  would  be  liable  to  maintain  her.  1 
asked  her  <  if  she  would  take  it,'  which  was,  in  facti  one  and 
the  same  thing  as  offering  it  to  her.   I  did  advise  her  to  accept 
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such  offer.  It  was  upon  the  implied  understanding  on  the  Vn,  7. 
part  of  the  husband,  that  he  would  not  interfere  with  orj^^^  2>rw. 
object  to  the  course  of  life  that  the  wife  might  lead,  or  any 
connection  she  might  form,  that  such  reduced  allowance 
was  offered  to  her.  It  was  upon  that  express  understanding 
on  the  part  of  the  husband  that  the  I2t,  a  week  had  been 
offered  to  and  accepted  by  the  wife  in  the  first  instance." 

It  is  impossible  that  evidence  can  be  more  clear  and  posi- 
tive. I  can  read  it  no  otherwise  than  that  the  original 
agreement  for  a  separation  was  connected,  in  the  very  first 
instance,  with  a  license  from  the  husband  to  his  wife,  that  she 
might  indulge  in  the  commission  of  adultery,  and  the  law 
and  practice  of  the  Ecclesiastical  Courts  hold,  the  husband 
strictly  to  any  admissions  which  his  own  witnesses  may 
make,  though  the  fact  may  not  be  put  in  plea,  which  may 
have  the  effect  of  establishing  a  bar  to  his  claim  for  a  di- 
vorce. Lord  Stowell,  in  Timmingg  v.  Timmingg,*  says : — 
"  It  is  incumbent  on  the  husband  to  make  such  proof  a9 
shall  not  involve  him  in  a  legal  bar ;  for  if,  by  the  evidence 
which  he  brings  to  establish  adultery,  he  at  the  same  time 
involves  and  implicates  himself,  the  wife  has  the  full  benefit 
of  this  evidence ;  nor  can  he  avail  himself  of  a  case  in  which 
he  does  not  appear  with  clean  hands."  I  apprehend  that, 
according  to  all  the  rules  of  evidence,  the  Court  is  entitled 
to  hold  the  husband  strictly  to  any  facts  which  come  out  in 
the  evidence  produced  by  himself. 

I  now  proceed  to  the  evidence  produced  by  Mrs.  Drew. 
Upon  her  Allegation,  Carpenter  says : — 

In  January  last,  Mr.  Drew  asked  me  to  name  it  to  Mrs.  Drew, 
whether  she  would  take  8«.  a  week,  as  an  allowance,  instead  of 
128.  He  did  not  authorize  me  to  make  her  an  offer  of  Ss.  a  week, 
bat  merely  wished  me  to  name  it  to  her,  with  a  view  to  ascertain 
whether,  if  he  were  to  make  her  such  an  ofier,  the  same  would 
he  accepted  by  her.  I  cannot  recollect  that  Mr.  Drew  mentioned 
any  thing  to  me  which  I  should  mention  as  an  inducement  to  Mrs. 
Drew  to  induce  her  to  take  the  Ss.  a  week.  I  cannot  call  to  mind 
any  thing  of  that  sort  He  merely  said  to  me,  "  Ask  her  if  she 
will  take  Ss.  a  week  ;"  adding^,  <'  and  she  may  think  herself  very 

•  3  Hagg.  £.  R.  76. 
VOL.  I.  2  T 


322  ST.  PAUL'S  COURT.  [Hii.  T. 

Fu.  7«        well  off  if  she  gets  it^' — some  short  observation  of  that  kind  I 


Drew  y.  Dwo, 


know  he  made.  I  do  not  recollect  that  I  ever  held  out  such  an 
inducement  to  Mrs.  Drew,  as  that  she  might  live  and  cohabit  with 
whom  she  pleased,  provided  she  would  accept  the  reduced  allow- 
ance of  8^.,  or  that  Mr.  Drew  ever  authorized  me  to  make  such  a 
proposition  to  Mrs.  Drew. 

In  his  former  examinatiooy  he  expressly  stated  that  he  was 
authorized  to  make  such  a  proposition.  The  other  witness, 
Willmore,  says  :— 

I  did  not  make  any  proposition  to  Mrs.  Drew  under  the  direction 
of  her  husband  in  January,  1841  ;  it  was  in  September,  1840,  that 
that  occurred.  Mr.  Drew  came  to  me,  and  said  he  would  not  allow 
his  wife  money  any  more,  and  that  she  had  been  living  with  ano- 
ther man :  it  was  on  that  groand  he  objected  to  continue  the  allow- 
ance to  her.  He  said  he  would  not  support  his  wife  and  the  man 
too.  My  advice  to  Mr.  Drew  was,  that  he  ought  not  to  drive  his 
wife  into  the  streets  by  refusing  her  the  allowance.  I  advised  him 
to  compromise  the  matter  with  her.  On  my  persuasion,  he  agreed 
to  allow  her  8f.  a  week ;  he  would  not  allow  her  any  more.  Mrs. 
Drew  refused  to  take  any  less  than  12^.,  the  same  he  had  been 
accustomed  to  allow  her.  I  never  proposed  to  Mrs.  Drew,  on  the 
part  of  her  husband,  that  he  would  consent  to  her  living  with  any 
man  she  chose,  if  she  would  accept  the  allowance  of  8f.  a  week. 
Mr.  Drew  once  said  something  of  that  kind  to  me ;  he  said  it  in  a 
careless  way,  not  at  all  seriously,  or  as  a  proposition  which  I  was 
formally  to  report  to  Mrs.  Drew ;  it  was  as  he  was  going  out  from 
my  house,  after  conferring  with  me  about  his  wife,  that  he  said  it 
He  said  it  in  a  careless  way,  speaking  of  his  wife,  "  She  may  live 
with  whom  she  pleases,  if  she  takes  the  8».  a  week."  This  is  all 
about  it.  I  wish  it  clearly  to  be  understood,  that  be  did  not  say 
it  as  an  inducement ;  neither  did  I  hold  out  such  a  proposition  to 
Mrs.  Drew  as  an  inducement  to  her  to  accept  the  reduced  allow- 
ance of  %8.  a  week.  On  the  evening  of  the  same  day  on  which 
Mr.  Drew  had  let  fall  the  above-mentioned  expression  to  me,  I 
reported  it  casually  to  Mrs.  Drew.  She  questioned  me  as  to  what 
her  husband  had  said  to  me.  I  told  her,  in  answer  to  her  ques- 
tions, "He  says  you  may  live  with  whom  you  like,  if  you  take  the 
8f.  a  week. 

Conclusion.  I  think,  therefore,  I  am  bound  to  hold  Carpenter  to  the 

evidence  he  gave  on  his  first  examination.  He  was  then  the 
husband's  witness,  and  there  is  every  probability  that,  when 
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first  examined^  he  stated  the  facta  correctly,  without  reflect-^  Feb.  7. 
ing  on  the  legal  consequences  which  might  be  deduced  from  j^^  ^^  Drew, 
his  admissions.  His  language  is  most  clear ;  there  was  "  an 
express  understanding" — he  being  the  person  who  drew  up 
the  agreement  between  the  parties — that  the  husband,  if  the 
wife  consented  to  the  separation,  would  not  object  to  any 
connection  she  might  form,  or  any  course  of  life  she  might 
adopt*  It  appears  equally  clear  that^  when  Mrs.  Drew,  de- 
prived of  the  society  and  protection  of  her  husband^  and 
banished  from  her  natural  home,  fell  into  a  course  of  adul- 
tery, the  husband,  perfectly  insensible  to  his  own  dishonour, 
looked  at  the  whole  transaction  in  a  pecuniary  point  of  view, 
and  directed  his  immediate  object  to  the  reduction  of  4#.  in 
the  amount  of  her  allowance.  When  I  look  to  the  whole 
res  gettOj  to  the  illegal  separation  (as  I  consider  it)  between 
these  parties,  by  which  a  termination  was  put  to  a  cohabi- 
tation of  nineteen  years ;  when  I  look  to  the  nature  and 
terms  of  the  agreement,  as  described  by  the  person  who 
drew  it  up,  and  to  the  absenee  of  the  document  itself,  I 
cannot  but  regard  this  as  a  case  in  which  the  husband  has 
given  a  corrupt  facility,  if  not  an  intentional  permission,  to 
his  wife's  adultery,  and,  by  so  doing,  has  barred  himself 
from  the  remedy  to  which  he  would  otherwise  be  entitled ; 
and  I  dismiss  both  parties  from  the  suit.  Both  partit-s 

Proctors : — Clarkson  for  the  husband ;  fFadeson  for  the  wife. 


ffivnoqatibt  OTourt  of  Cantttbnvv^ 

February  12. 

In  the  Goods  of  Mary  Anne  Mogo,  Widow,  dec.—     a  will,  dated 

Motion, — ^The  deceased  died  a  short  time  since,  leavinir  a  f^'   ^f .  ^5*" 

»      tare,containing 

will  dated  3rd  June,   1841,  and  a  codicil  dated  the  29th  unattested   al- 

June,  1841.     The  codicil  appointed  an  executrix,  in  the  fol-  *®?",P°m.  ^® 

lowing  words  :  "  This  codicil  I  add  to  my  will.    On  recon-  dicil  duly  exe- 

sideration',  I  consider  it  would  be  a  rreat  trouble  to  Fanny  ^^^  ^"  *"^ 

,  sefjuently   at- 

Gray,  and  therefore  my  kind  friend,  Charlotte  Elizabeth  tached,  admit- 
Ledwich,  has  agreed  to  oblige  me  by  seeing  this  affair  pro-  *«^  ^  probate 
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FxB.  12.      perly  arranged.   I  therefore  appoint  her  my  executrix.'*  The 
Mogg  dec,     ^^  exhibited  several  alterations,  which,  with  the  makhig 

.    .    of  the  codidl.  arose  out  of  the  foUowiniF  circumstances.    Id 
as  It  stood,  the  ,  -^--    ^^».,  -v  .1-        •!_ 

codicil  being    June,  184i»  C.  E.  L.  (the  executrix)  was  residing  in  the 

held  to    have  game  house  with  the  testatrix,  who,  on  the  29th,  expressed 
yf^  a  wish  to  appoint  her  executrix,  instead  of  F'anny  Gray,  so 

named  in  the  will.  Whilst  in  conversation,  the  servant, 
whom  the  testatrix  had  usually  called  **  Caton,"  entered  the 
room,  and  the  testatrix  then  ascertained  that  her  true  name 
was  **  Mence."  The  servant  having  quitted  the  room,  the 
testatrix,  with  her  own  hand,  in  the  presence  of  C.  £.  L., 
wrote  the  codicil,  and  altered  in  the  will  the  name  of  **  Ca- 
ton  "  to  <'  Mence,"  and  the  name  of  another  legatee  fixim 
'<  Renton  "  to  '*  Burton."  To  both  these  alterations  the  sig- 
nature of  the  testatrix  was  affixed,  and  the  last  was  dated 
**  29th  June,  1841."  She  also  erased  the  name  of  Fanny 
Gray.  The  testatrix,  having  first  annexed  the  codicil  to  the 
will  by  a  wafer,  sent  her  servant  Mence  for  three  persons  to 
attest  her  signature  to  the  codicil,  which  she  executed  in 
their  presence,  and  they  duly  attested  the  same.  The  only 
person  present  when  the  alterations  were  made  in  the  will 
was  C.  £.  L.,  the  executrix,  and  she  (being  a  competent 
witness  under  §17  of  the  Act)  deposed  to  their  having  been 
made  prior  to  the  execution  of  the  codicil,  and  the  servant, 
Mence,  deposed  to  the  inquiry  respecting  her  name,  to  send- 
ing for  the  witnesses,  and  to  seeing  the  papers  annexed  to- 
gether on  the  table  ;  and  also  that,  afler  the  codicil  was  exe- 
cuted, the  testatrix  deposited  them  in  her  desk,  and,  on  the 
same  day,  about  an  hour  afler  the  execution  of  the  codicil, 
the  testatrix  took  the  papers  then  annexed  from  the  desk, 
and  gave  them  to  Mence  to  shew  to  W.  S.,  one  of  the 
attesting  witnesses  to  the  codicil,  in  consequence  of  his 
stating  to  her  that  he  did  not  know  what  he  had  signed ; 
when  Mence  and  W.  S.  noticed,  for  the  first  time,  the 
alterations  in  the  will.  The  other  witnesses  could  not 
depose  that  they  were  made  when  they  attested  the 
codicil :  two  of  them  could  not  state  whether  the  codicil 
was  annexed  to  the  will  at  the  time ;  the  other  (W.  S.)  **  be- 
lieved "  it  was  so.    A  bequest  was  written  under  the  wit- 


1842.]  ADMIRALTY  COUBT.  325 

nesses'  signatures  at  the  end  of  the  codicil,  and  signed  by  the      Fu.  12. 
testatrix,  but  without  date  or  attestation,  and  C.  £.L.  deposed    ^      ^ 
that  it  was  not  there  when  the  codicil  was  executed.     This 
bequest  was  therefore  void.  The  property  was  under  £2^000. 

Haggard^  D.,  moved  for  probate  of  the  will  and  codicil^  Moriow. 
as  originally  executed* 

Sir  H.  Jbnner  Fust. — ^The  only  difficulty  is  as  to  the  Judgmbmt. 
mode  in  which  the  probate  should  go  out.  There  is  no  doubt 
that  the  alterations  were  made  after  the  will  was  executed, 
and  before  the  execution  of  the  codicil,  and  the  question  is, 
whether  the  effect  of  the  codicil  is  not  to  republish  the  will } 
Every  codicil  is  a  republication  of  the  will.  I  decree  pro* 
bate  of  the  will  and  codicil  to  pass  as  the  will  now  stands. 
The  clause  ($21)  of  the  Act  is  very  obscure. 

Roiheryy  Proctor. 


W^  <!?ouit  of  anttiiralts. 

February  17. 

Thb  ''  Harriett." — Ad  on  PetUion. — This  was  an  Act     Liability  of 

on  Petition  to  assist  the  enforcement  of  a  monition  airainst  f^^^i^    of  a 

^  bankrupt  own- 

the  sureties  (Messrs.  Marshall  and  Gore),  who  had  given  bail  er    dischaiged 

for  the  owner,  to  answer  an  action  in  a  cause  of  damage  ^^  reason  of  an 

^    arFangenent 
by  collision  between  two  vessels,  the  Harriett,  owned  by  Mr.  between  the 

James  Gillies,   and  the  Woodpark,  of  which  Mr.  James  ^^^^  ^"  ^® 
•«,  ...  .  11.  1     cause  to  waive 

Whitehead  was  managing  owner,  and  at  whose  instance  the  the  reference  to 

Harriot  was  arrested  in  October,  1840.     On  the  12th  No-  the     Registrar 
vember,  bail  in  the  usual  form  was  given.     On  the  19th  ^nd  to    settle' 
March,  1841^  the  cause  came  on  for  hearing,  when  the  the  amount  of 
Court,  assisted  by  Trinity  Masters,*  pronounced  for  the  da-  agreement,-- 
mage,  condemning  the  owner  and  bail  therein  and  in  the  lield  to  be  a 
costs ;  and,  in  the  usual  manner,  referred  it  to  the  Registrar  ^^   original 
and  Merchants  to  ascertain  the  amount  of  such  damaire  and  contract  by 
costs.     According  to  the  Minutes  of  the  Court,  nothing  fur-  ^^^^<^^^  ^^^^ 
ther  was  done  in  this  matter  untU  the  6th  July,  when  the  bound. 
Proctor  for  the  party  suing  alleged,  and  the  Proctor  for  the 

*  See  10  Monthly  Law  Mag,  221. 
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Fbb.  17.  Harriett  admitted^  the  damage  to  amount  to  £369 ;  and  at 
TheHarrigU  ^^  8<une  time,  at  the  petition  of  the  Proctor  for  Mr.  White* 
head^  a  monition  was  decreed  against  the  owner  of  the  Har^ 
riett,  and  the  bail  also^  for  this  sum.  On  the  4th  of  August, 
the  monition  was  returned,  personally  served,  and  an  attach- 
ment was  prayed  against  the  owner  and  bail*  The  Dean  of 
the  Arches,  then  sitting  for  the  Judge,  directed  the  motion 
to  stand  over.  On  the  same  day,  the  costs  were  taxed  at 
£101,  and  a  monition  was  decreed  for  their  payment.  On 
the  8th  September,  the  monition  for  the  payment  of  costs 
was  returned,  and  the  Proctor  for  the  party  suing  alleged 
the  owner  to  be  a  bankrupt,  and  prayed  an  attachment 
against  the  bail.  The  Surrogate  directed  this  motion  to 
stand  over.  On  the  4th  November,  the  Proctor  for  the 
party  suing  renewed  his  motion  for  an  attachment  against 
the  bail  for  non-obedience  to  the  monition  calling  upon  them 
to  pay  the  damage  and  costs,  exhibiting  the  London  Go- 
zette  of  24th  August,  1841,  shewing  that  Mr.  Gillies,  the 
sole  owner  of  the  Harriett,  was  a  bankrupt.  An  appearance 
was  then  given  by  a  Proctor  on  behalf  of  the  bail,  and  he 
prayed  to  be  heard  on  his  petition  against  the  attachment. 
An  Act  on  Petition  was  entered  into,  and,  on  behalf  of  the 
bail,  it  was  alleged  that  they  were  released  from  their  liabi- 
lity, and  entitled  to  be  dismissed  from  the  effect  of  the  mo- 
nition of  6th  July.  On  the  part  of  the  owner  of  the  Wood- 
park,  the  prayer  was,  that  the  bail  might  be  compelled  to 
pay  the  damage  and  costs.  The  Act  on  Petition  did  not  re- 
fer to  the  monition  for  costs,  or  to  the  attachment  prayed  for 
disobedience  to  that  monition ;  it  was  confined  solely  to  the 
monition  for  the  payment  of  the  damage  and  costs,  and  the 
attachment  was  prayed  on  that  account*  The  fact  relied  on 
as  producing  the  legal  consequence  of  relief  to  the  bail  was, 
that  the  owner  of  the  Woodpark,  having  obtained  a  decree 
pronouncing  for  the  damage,  and  referring  it  to  the  Regis- 
trar and  Merchants  to  assess  the  amount,  instead  of  pursuing 
the  tenor  of  the  decree,  without  the  knowledge,  privity,  or 
consent  of  the  bail,  proceeded  to  settle  the  amount  by  pri- 
vate negotiation  in  the  North,  and  that  the  bail  were  not  in- 
formed of  such  negotiation  till  af\er  the  11th  of  June,  when 
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the  following  letter  was  addressed  to  Mr.  Marshall,  one  of      Fxb.  17. 

the  bail : —  --  "^  .  „ 

North  Shields,  Jane  11.  1841.       ^'^  domett. 

Dear  Sir, — After  a  good  deal  of  trouble,  I  have  at  last  got  the 
damage  matter  for  Woodpark  and  Harriett  settled  by  payment  of 
X369,  at  two,  four,  and  six  months  from  this  date,  for  notes  pay- 
able with  you,  and  your  joining  your  name  with  mine.  You  will, 
therefore,  much  oblige  me  by  joining  in  the  same,  and  I  will  pro- 
ride  in  time  for  them  at  maturity. 

Remaining,  yours  truly, 

James  Gillies. 

Mr.  Marshall  sent  the  following  answer  :— 

Dear  Sir, — I  have  this  morning  received  your  letter  of  the  1 1th 

inst.,  asking  me  to  join  you  in  security  for  the  payment  of  j£369, 

at  two,  four,  and  six  months,  for  the  claims  of  the  ship  fFoodpark, 

for  damage  done  by  the  Harriett ;  and  to-day  Mr.  Wadeson  called 

upon  me  with  the  bills.    I  really  think,  before  you  drew  up  the 

bills,  it  would  have  been  the  correct  course  to  have  asked  whether 

I  would  do  BO.    The  fact  is,  transactions  of  this  nature  are  not 

what  I  like ;  you  must,  therefore,  permit  me  to  decline  joining 

you  in  the  security. 

I  am,  dear  Sir,  yours  truly, 

Geokgb  Marshall. 

It  was  sworn,  and  not  denied,  that  this  was  the  first  inti- 
mation Mr.  Marshall  received  of  the  negotiation ;  and  Mr. 
Gore  swore  that  he  knew  nothing  of  the  decree,  or  any  of 
the  subsequent  proceedings,  till  he  was  served  with  the  mo- 
nition* On  behalf  of  the  bail,  it  was  further  alleged  that, 
had  the  reference  been  prosecuted  to  the  Registrar  and  Mer- 
chants, according  to  the  decree,  there  would  have  been 
ample  time  to  enforce  payment  from  Mr.  Gillies,  the  princi- 
pal, before  he  became  insolvent.  .  _ 

Haggardj  D.,  for  the  bail.    My  first  objection  is,  that  the  Arcumxiit. 
application  for  an  attachment  is  premature.      Before  the     Application 
Court  can  be  called  upon  to  proceed  penally  against  the  P^™"^^'^ 
bail,  by  attachment,  Mr.  Whitehead  should  prove  his  debt     Party  should 
against  Uie  bankrupt's  estate,  and  if  there  be  a  deficiency  o^KJ^iropJ^S! 
Itfsets,  he  may  then  come  before  the  Court  for  a  monition  tate. 
against  the  bail.    My  next  objection  is,  that  in  the  form  the 
proceedings  assumed  subsequent  to  the  decree  of  the  19th 
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Fib.  17.  March,  1841,  it  is  not  competent  to  Mr.  Whitehead  to 
The  HarrieU,  ^^^  ^^®  process  of  the  Court  enforced  against  the  baiL 
Messrs.  Marshall  and  Gore  hound  themselves  to  answer  ^e 
action,  and  "to  hring  forth  J.  O.  into  judgment,  to  abide 
the  hearing  of  this  cause  whenever  it  shall  be  assigned,  and 
likewise  to  pay  what  shall  be  adjudged,  and  the  expenses." 
There    has  But  there  has  been  no  adjudication  in  this  Court :  the  bail 

dfratiaiu  ^^^'  ^^^  "®  P*^y  ^  *®  minute  of  the  6th  July.  What  they  un- 
dertake to  do  is,  to  pay  what  shall  be  adjudged ;  but  there 
ha3  been  no  adjudication,  as  there  has  been  no  report  from 

PiR  Cor.  the  Registry  to  the  Court — [JPkr  Curiam.  If  I  were  to 
adopt  this  objectioui  would  it  do  more  than  protract  the 
case?  Might  there  not  be  a  report  to  the  Registrar  and 
Merchants  still  .^] — Independent  of  these  objections,  the 
party  is  precluded  by  his  own  conduct  from  praying  amoni- 
Creditor  has  tion  or  attachment  against  the  bail.     The  creditor  has  been 

to  sue  baU^y  ^^  ^  much  laches,  that  he  is  not  in  a  condition  to  act  upon 

lachet  and  giy-  the  decree  of  the  19th  March,  and  the  Court  cannot  lend 

p.fn^t  *"  ^""^^^  «"<^«"»  •  P"^''«  ammgement  between  the  prind. 
pal  parties,  in  which  the  bail  were  not  consulted,  and  in 
'  which  time  has  been  given  to  the  principal.  The  **Freede;'** 
Wright  V.  Simpson  ;f  Thomas  Y.Young ;%  Hawkshawy^Par* 
kins  ;§  Mayhem  v.  CricketLJj^  These  cases  shew  that,  where 
time  is  given  to  the  principal,  the  sureties  are  released.  The 
application  fails,  therefore, on  these  three  grounds:  1,  that  it 
is  premature  till  the  estate  of  the  bankrupt  is  found  deficient; 
2,  that,  by  the  terms  of  the  bail-bond,  the  sureties  are  not 
bound  by  a  private  arrangement ;  and,  S,  that  the  creditor 
has,  by  his  own  conduct,  and  by  giving  time  to  his  debtor 
(the  principal),  released  the  bail,  and  their  obligation  is 
thereby  extinguished. 

Addams,  D.,  contra.    The  bond  binds  the  sureties  to  pay 
The  amount  the  amount  of  damage  adjudged  and  expenses.    Now  what 
that  ^damaee  ^^  adjudged  was  the  amount  of  damage  done  by  the  Har^ 
done.  riett.    The  question  in  the  first  instance  was,  how  was  the 

amount  to  be  ascertained  ?    A  reference  (which  was  no  sub- 
stantial part  of  the  decree)  was  made  to  the  Registrar  and 

*  1  Dodfl.  1.  t  6  Ves.  734.  t  15  East,  617. 

§  2  Swanst  546.  |  IM,  185. 
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Merchants,  in  the  usaal  way ;  but  if  the  parties  agreed  to      Fu.  17. 
an' arrangement  as  to  the  mode  of  ascertaining  the  damage,   TksE^miL 
will  that  release  the  bail  ?    No.    The  real  question  at  issue 
is,  whether  any  thing  has  been  done  by  the  owner  of  the  as  to  mode  tf 
fVoodpark,  subsequent  to  the  decree,  which  has  released  the  oMertanmM  the 
responsibility  of  the  bail,  that  is,  to  pay  what  shall  be  reioi^thebail. 
adjudged,  which  is  the  amount  of  damage  done  by  the  Hav' 
riett,  and  that  is  admitted  by  both  Proctors  to  be  £360 
and  the  costs,  which  were  taxed  by  the  Registrar,  and  con- 
firmed.  There  was  no  arrangement  for  the  settlement  of  the     No  amuge- 

claims  out  of  Court,  but  only  for  the  adjustment  of  the  °>««' f<>!  ■?***«- 
-,-  .,  -  t«.  >nent  of  claimfl 

amount  of  the  damage  without  reference  to  the  Registrar  out  of  Court. 

and  Merchants,  since  it  could  be  more  easily  ascertained  in 
the  North,  where  the  damage  was  repaired.    This  was  for 
the  benefit  of  the  bail,  who  would  have  had  to  pay  the  ex- 
pense of  the  reference  to  the  Registrar,  which  might  have 
been  protracted,  had  delay  been  the  object,  by  objections 
and  hearings.     We  aver  that  Gillies  was  insolvent  before 
the  sentence  on  the  19th  March.     We  refused  to  enter  into     Ko  negotia- 
any  negotiation  without  the  privity  of  the  bail ;  we  would  ^ rivity^ofuSf 
not  take  the  notes  of  the  principal  unless  signed  by  the  bail. 
The  affidavit  of  Mr.  Dale  proves  that  the  only  proposal  made 
by  one  party  and  acceded  to  by  the  other,  was  as  to  die 
mode  of  ascertaining  the  amount.   How  could  this  have  pre<* 
judiced  the  bail  ?   They  would  have  beneGted  thereby.   The     They  would 
proposal  and  agreement  to  accept  in  payment  joint  bills  ^*^®  benefited 
from  the  principal  and  the  bail,  is  not  '*  dealing  with  the  ment. 
principal  behind  the  backs  of  the  bail."    In  the  '^  Vreede" 
the  party  suing  the  bail  was  in  laches;  here  every  due  dili- 
gence has  been  employed :  had  greater  urgency  been  used, 
it  might  have  been  said  that  we  had  precipitated  the  bank- 
ruptcy of  Gillies. — [Pbr  Cubiam.  Merely  giving  time  does  Pia  Cur. 
not  discharge  a  surety ;  four  or  five  months  ago,  the  Judi- 
cial Committee  of  the  Privy  Council  decided  that  point.    In 
the  ^  Vreede"  there  was  meie  lapse  of  time,  in  which  no* 
thing  was  done.    If  there  is  a  distinction  between  that  case 
and  yours,   it  is  that  you  have   done  something— ^£?re 
what  ?] — ^Then  the  question  is  narrowed  to  this :  whether 
the  owner  of  the  Woodpark,  under  the  circumstances,  agree- 

VOL.  I.  2  u 
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Fib.  17:      ing  with  Gillies^  not  as  to  the  payment  of  the  amount  of  the 
ThtH'  iat    ^^™^®*  ^^^  ^ ^  ^^ mode  of  ascertaining  that  amount, re- 
leases the  bail  from  liability? 
A  decree  by      CurieUt  D.,  on  the  same  side.    A  decree  by  consent  on 
the^arty;  why  ^^  P^*^^  of  Gillies  would  bind  him ;  and  would  it  not  bind 
not  his  bail?      his  bail  ?     The  bail  stand  instead  of  the  ship,  and  are  bound 
to  answer  for  the  owner,  and  he  confesses  the  damage  to  be 
£360.    It  is  a  mere  quibble  to  say  there  is  no  report ;  the 
The  damage  damage  is  as  much  adjudged  as  if  there  had  been  a  report 
jud^^d  M^if  rl"  '^^^  liability  of  a  surety  is  not  discharged  by  the  delay  of  a 
ported.  creditor.    E^e  v.  Everett**     Trent  Nav,  Co.  v.  HarUy.f 

Feb.  17.  Dr.  LusHiNGTON.— Questions  of  the  description  which 

JuDQMEMT.        have  been  raised  in  this  case  are  of  very  rare  occurrence  in 
this  Court ;  but  when  they  do  occur,  as  we  are  not  familiar 
with  the  doctrines  which  apply  to  them^  they  call  for  great 
deliberation  as  to  all  the  fiicts  and  circumstances^  and  the 
principles  which  are  applicable  to  them. 
First  question,      My  first  inquiry  is^  generally,  what  is  the  law  which  I 
MpUable Vo^  am  to  apply  ?     And  I  apprehend  the  answer  to  that  ques- 
the  case?         tion  must  be,  that  I  must  be  governed  by  the  rules  whidi 
ofE^ui?^*^"*  prevail  in  the  Courts  of  Law  and  Equity  in  this  country  ; 
for  I  know  not  any  general  principles  of  maritime  law  differ- 
ent  from  those  adopted  in  our  own  jurisprudence,  which 
could  be  introduced  into  this  case.    If  a  Court  of  Equity 
could  afford  relief,  though  a  Court  of  Law  would  not,  it 
would  be  my  duty  to  afford  relief  to  the  bail ;  for  I  appre- 
hend, according  to  the  authority  of  my  predecessors,  that  I 
sit  here  exercising  an  equitable  as  well  as  a  legal  jurisdic- 
tion.   I  do  not  think  it  necessary  to  enter  into  the  distinc- 
tions as  to  relief  being  afforded  in  law  or  in  equity ;  be- 
cause I  must  relieve  the  bail  if  they  are  entitled  to   be 
relieved  either  at  law  or  in  equity. 
What  is  the      Having  settled  what  is  the  law  by  which  I  shall  be  go- 
owSation  ?  *^*  v«™ed,  I  will  now  consider  the  tenor  of  the  obligation.   The 
obligation  into  which  the  sureties  have  entered,  and  the  effect 
of  a  surety's  obligation,  in  all  casesy  is  a  matter  of  the  first 
importance  to  be  distinctly  understood,  because  it  is  by  virtue 
of  the  obligation  only  that  the  sureties  can  be  bound,  and 
•  2  Riiss.  381.  t  10  £«8t,  3i. 
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they  are  bound  to  the  extent  of  that  obligation,  but  not  be-      Feb.  17, 
yond  its  plain  and  obvious  meaning.     Now,  the  sureties,  in   xhJffZ^igs^ 
the  present  case,  are  bound  to  answer  the  action,  the  mean- 
ing of  which  is  expressed  by  the  words  that  follow : — "  To 
bring  forth  the  said  James  Gillies  into  judgment,  to  abide 
the  hearing  of  this  cause  whenever  it  shall  be  assigned^  and     To  pay  what 
likewise  to  pay  what  shall  be  adjudged,  with  expenses."  :„^g^ 
Now  there  might  by  possibility  be,  in  some  cases,  a  doubt 
entertained  as  to  the  construction  of  this  obligation ;  because 
it  might  be  contended  that  all  that  the  sureties  undertook  to 
do  was  to  bring  forward  James  Gillies  into  judgment,  to 
undertake  that  he  should  pay  what  should  be  adjudged,  and 
of  course  it  would  follow  that,  if  he  did  not  pay,  they  must; 
and  that  might  give  rise,  in  certain  cases,  to  an  argument^ 
how  far  it  would  be  necessary  to  prosecute  the  principal  in 
the  first  instance  without  resorting  to  the  bail.     But  I  am 
of  opinion  that  that  question  cannot  arise  upon  the  present 
occasion,  for  this  plain  reason  :  that  Mr.  Gillies,  the  princi- 
pal, is  a  bankrupt,  so  that  the  money  cannot  be  recovered 
from  him,  and  of  course,  whether  the  bail  are  responsible 
in  the  first  instance  to  pay  without  regard  to  his  solvency  or 
not,  he  being  evidently  insolvent,  it  comes  to  the  same  ques- 
tion in  point  of  law.     These  being,  then,  the  terms  of  the     Can  the  bail 
obligation,  the  first  question  I  have  to  propose  is,  are  the  non*i)erfbrni- 
bail,  under  the  circumstances  1  have  stated,  liable,  by  virtue  ance? 
of  this  obligation,  to  be  attached  for  not  performing  what 
they  undertook  to  do  ? 

With    respect    to   an    attachment  for  not   paying   the 
amount  of  damages  agreed  to  by  the  principal  with  the 
parties  suing,  I  entertain  not  the  least  doubt  that  it  can- 
not be  decreed ;  for  the  bail  are  not  bound  by  the  obli-     Sum  agreed 
gation  to  pay  any  thing,  save  what  may  be   •*  adjudged  Hl^.""?^ *"***' 
by  the  Court ;"  and  most  clearly  the  sum  agreed  upon  was  the  Court 
no  adjudication  by  the  Court,  and  had  I  been  apprized  of 
the  facts  when  a  motion  was  decreed  against  the  bail  on  the 
6th  July,  no  such  monition  would  have  issued.     Indeed,  all 
that  was  done  on  the  6th  July  is,  as  regards  the  responsibi- 
lity of  the  bail,  a  proceeding  which  would  not  probably 
have  taken  place  had  these  questions  been  more  familiar  to 
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Fib.  17.      the  practitioners  of  this  Court.    It  being  dear^  therefore, 

TTu  Harriett.  ^^^»  ^^  ^^^  ^^^  ^^  things,  no  attachment  could  be  decreed 
by  reason  of  non-payment  of  the  agreed  damages,  I  must 
now  determine  whether  I  could  direct  an  attachment  to  issue 
on  account  of  the  non-payment  of  costs. 

Here,  again,  I  must  look,  first,  to  the  terms  of  the  obli- 
gation :  *'  to  pay  what  shall  be  adjudged,  with  expenses." 
Now,  I  am  of  opinion  that  there  is  no  obligation  entered  into 
by  the  bail  to  pay  costs  separate  and  distinct  from  the  costs 
upon  an  adjudication  of  damages;  that  an  adjudicatioQ  of 
damages  must  necessarily  precede  or  accompany  a  decree 
for  costs ;  and  that,  therefore,  there  being  no  su<^  decree, 
I  cannot  order  any  attachment  to  issue  on  account  of  costs. 

The  obseryations  I  have  now  made  dispose  of  the  prayer 
made  by  the  Proctor  for  Mr.  Whitehead ;  for  I  cannot, 
rehus  sic  stantibusy  compel  the  payment  of  damages  and 
costs ;  if  I  were  to  attempt  to  do  so,  I  should  impose  a  new 
obligation  on  the  bail,  contrary  to  and  beyond  that  which 
they  originally  entered  into. 

The  Act  on  Petition,  on  behalf  of  Mr.  Whitehead,  oon- 
dudes  in  these  words: — '^ Mr.  Engleheart  submitted  that, 
by  reason  of  the  premises,  the  bail  were  not,  and  are  not, 
in  any  manner,  discharged  from* their  liabilities  as  bail  to 
answer  the  action  in  this  cause,  and  he  prayed  that  they 
may  be  compelled  to  the  due  pa3rment  of  the  amount  of  the 
damage  and  costs  which  have  been  pronounced  for,  and  that 
they  may  be  condemned  in  the  further  costs  of  the  present 
Act  on  Petition."  What  I  have  said,  though  it  disposes  of 
the  question  of  attachment,  does  not  dispose  of  the  whole 
of  the  case ;  it  does  not  dispose  o£  the  prayer  on  behalf  of 
the  bail,  which  must  also  be  considered,  namely,  that  the 
Are  the  bail  Court  should  pronounce  that  the  bail  are  discharged  of  their 

their  uSbility?  ^^^^^^^^^  ^^^  ^^^  entitled  to  be  dismissed  from  the  effects  of 
the  monition  of  the  6th  July,— not  to  be  dismissed  altoge- 
ther ;  though,  if  discharged  of  their  liability,  they  would 
be  entitled  to  be  dismissed  altogether.  This  prayer  is  not 
very  skilfully  worded.  Since,  however,  so  much  of  the 
prayer  as  prays  the  Court  to  pronounce  that  the  bail  are  dis- 
charged of  their  liability  in  substance  necessarily  c^ns  the 
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ivhole  case  for  the  consideration  of  the  Court,  and  as  the      Pn.  17. 
ivhole  question  of  liability  has  been  argued  at  the  bar,  I  will   xhJJrZi^ 
express  my  opinion  as  to  whether  or  not  they  are  discharged 
from  the  responsibility  they  incurred,  and  are^  in  fact,  enti- 
tled to  be  dismissed. 

I  shall  now  endeavour  to  state,  with  as  much  clearness  as 
I  can,  the  legal  questions  which  appear  to  me  to  arise  from 
the  facts,  or  to  have  been  discussed  at  the  bar,  and  my  view 
of  them. 

First,  it  is  alleged,  on  behalf  of  the  bail,  that,  by  referring  Has  time  been 
the  amount  of  damage  to  private  settlement,  instead  of  going  ^^^^  ^ 
before  the  Registrar  and  Merchants,  time  has  been  given 
(that  is  a  technical  expression)  to  Mr.  Gillies,  the  principal, 
and  that,  had  the  strict  legal  course  been  pursued,  the  da- 
mage might  have  been  recovered  from  Mr.  Gillies  before  he 
became  insolvent.  I  will  first  inquire  what  is  the  legal 
meaning  of  "  giving  time,"  and  the  legal  consequences  of 
so  doing. 

I  apprehend  the  true  meaning  of  the  expression,  in  the  many     Meaning  of 
cases  in  which  it  is  used,  is  this :  that  if  a  man  be  a  surety  for  ^*'™' 
another  for  a  sum  pfiyable  at  a  given  time,  and  the  creditor, 
or  person  to  whom  the  money  is  due,  extends  the  credit 
beyond  the  term  originally  agreed  upon,  and  this  without 
the  knowledge  and  consent  of  the  bail  or  surety,  the  so  doing 
is  ''giving  time,"  and  the  legal  consequence  is,  that  the     Legal conse- 
surety  is  exonerated,  upon  this  plain  principle,  that  he  be-  IJJJft^me— »5rel 
came  surety  for  the  performance  of  a  given  contract,  and  ty  exonerated, 
for  that  only,  and  that  he  cannot  be  made  responsible  for 
the  breach  of  another  and  a  different  contract :  for  an  altered 
contract  is  another  contract     I  arrive  at  this  conclusion  not 
only  by  considering  the  cases  cited  at  bar,  but  a  vast  num- 
ber of  other  cases,  many  of  which  are  collected  in  Mr. 
Theobald's  work  :*  it  would  be  a  waste  of  time  to  expend  it 
in  citing  any  of  those  cases. 

Assuming  this  to  be  the  true  principle  as  to  ''  giving  time," 
although  it  may  be  possible  that  the  principle  on  which  that 
doctrine  of  law  is  provided  may  be  applicable  to  the  pre- 
sent case,  yet  it  appears  to  me  that  the  rule,  such  as  I  be- 
*  Law  of  Principal  and  Surety ^c,  v,  p.  114i. 
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Feb.  17.      lieve  it  to  be^  cannot  be  directly  applied  to  the  question 

The  Harridt  ^^'^^'^  ™®>  ^^^  ^^  reason :  there  is  no  precise  time  specified 

in  the  obligation  entered  into  by  the  bail  when  the  damages 

plicablehere,a8  '^^^  to  be  paid ;  and  therefore  I  do  not  think  it  can^  in 

no  precise  time  strictness,  be  said  that  the  agreement  to  settle  the  amount 

ligation.  °  ^     ^  damage  out  of  Court  was  a  *^  giving  time,"  in  the  legal 

sense  in  which  it  is  used. 

For  the  sake  of  stating  my  opinion  as  clearly  as  I  can,  1 
will  also  refer  to  another  rule,  equally,  as  I  apprehend,  well 
settled.  If  the  owner  of  the  Woodpark  had  merely  delayed 
following  up  the  reference  to  the  Registrar  and  Merchants, 
such  delay  alone  would  not  have  exonerated  the  bail ;  fcft 
forbearance,  or  mere  neglect  to  move  onwards,  does  not 
relieve  the  sureties  from  their  obligation.  This  was  the 
principle  acted  upon  by  Lord  Stowell  in  the  case  of  the 
'*  Vreede"  and  is,  as  I  conceive,  the  result  of  all  the  cases. 
This  not  a  The  circumstances  of  this  case,  however,  do  not  allow  me 

for^arence^^or  ^  ^^P^*®  o^  »^  under  this  rule ;  for  it  is  not  a  case  of  mere 
neglect;  some-  forbearance ;  it  is  not  a  case  of  passive  neglect ;  something 
thing  has  been  i^^^  ^^^  j  ^^  j^  -g  ^^^  nsHure  and  effect  of  the  acts 
done.  '  ,  .         1 

done  which  I  must  now  consider  more  mmutely. 

What  ?  Now,'  always  bearing  in  mind  the  tenor  and  effect  of  the 

obligation,  let  me  state  what  the  party  suing  has  done.   The 

Agreement  to  fair  effect  of  the  Act  on  Petition,  the  averments  and  the  ad- 

ofd^m^^out  n"««®"»*  ^8*  ^^a^  M'-  Whitehead  agreed  to  settle  the  amount 
of  Court  with-  of  damage  out  of  Court;  that  such  negotiation  was  not  com- 
S!e  biS!^™*"^  municated  to  the  bail ;  that,  after  one  of  the  bail  was  in- 
formed  of  the  fact  by  letter,  requesting  him  to  accept  the 
bills,  the  Proctor  for  Mr.  Whitehead  alleged,  in  Acts  of 
Court,  that  the  damage  amounted  to  £360,  and  the  Proctor 
for  Mr.  Gillies  admitted  it ;  then  a  monition  was  prayed  by 
the  former,  and  the  mode  of  payment  agreed  upon  was,  bj 
bills  at  certain  dates,  to  be  signed  by  one  of  the  bail  (not  by 
both)  as  well  as  the  principal.   The  bearing  of  these  facts  on 
the  obligation  entered  into  by  the  bail  is  the  matter  for  con- 
sideration. 
I  cannot  import  into  a  legal  view  of  this  case  other  cir- 
Question  must  cumstances  set  forth  in  the  proceedings,  for  I  roust  decide 
principle  with"  ^^  question  on  principle,  and  on  principle  only ;  therefore, 
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I  do  not  and  cannot  notice  whetheri  in  this  particular  in-      Fjeb.  17. 
stance,  it  was  convenient  to  settle  the  amount  of  damage  in   xheHe^neU 
the' North,  because  the  ship  damaged  might  have  lain  there, 
and  the  parties  were  there  resident ;  nor  whether  Gillies  was  accidental     or 
insolvent  at  this  or  that  time.     However  these  facts  may  be,  special  ciicum- 
I  am  of  opinion  that  they  ought  not  to  influence  my  deci- 
sion, which  must  be  governed  by  general  principles,  and 
not  by  the  accidental  circumstances  of  any  particular  case. 
That  I  ought  to  decline  importing  into  the  case  these  qpecial 
circumstances,  is,  I  think,  manifest ;  for,  were  it  otherwise, 
the  liability  of  bail  might  depend  upon  whether  the  facts 
shewed  a  convenience  more  or  less  in  settling  the  amount  of 
damage  by  private  agreement ;  or  upon  a  still  more  difficult 
question,  the  time  when  a  man  became  insolvent.    As  an 
authority  for  thus  excluding  such  circumstances  from  my 
consideration,  I  need  only  refer  to  the  decision  of  Lord  Ross- 
lyn,  in  Rees  v.  Berringtm.^ 

In  order  to  assist  my  judgment,  I  have  looked  through  a 
great  many  decisions,  both  at  law  and  in  equity,  relating  to 
release  of  sureties ;  but  as  the  form  of  the  obligation  in  all 
these  cases  differs  from  the  obligation  by  which  bail  are  bound 
in  this  Court,  I  could  not  expect  to  find,  and  have  not  found, 
any  which  precisely  resembles,  or  directly  bears  upon,  the 
present  question.    But  I  have  endeavoured,  both  by  reflexion 
and  by  consideration  of  these  judgments,  to  extract  the  true     The  princi- 
principle  which  ought  to  decide  this  case,  and  that  I  take  to  jjjich'this  case 
depend  upon  the  following  proposition : — Has  the  conduct  depends, 
of  Mr.  Whitehead  in  any  way  altered  or  affected  the  obliga- 
tion, so  that  any  prejudice  might  have  attached  upon  the 
bail  ?     I  say  "  might,"  for  I  am  well  satisfied  that  I  ought 
not  to  inquire  whether  they  actually  have  sustained  preju- 
dice ;  but  whether  prejudice  might  by  possibility  have  en- 
sued.    Should  it  turn  out  to  be  the  fkct,  that  what  was  done      If  the  bail 
by  Mr.  Whitehead  might  by  possibility  have  prejudiced  the  "^^^^l^* 
l^ail,  they  will  be  discharged.     And,  perhaps,  I  have  put  are  discharged. 
the  proposition  rather  too  strongly  against  the  bail,  for  some 
of  the  authorities  would  go  to  shew,  that  if  the  principal 
make  any  alteration  in  the  contract  as  it  originally  stood,  or 

*  2  Ves.  jun.  540. 
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Fib.  17,      even  in  the  mode  of  executing  it^  the  responsibility  of  the 
Tke^midL  ^^  is  at  an  end.    Whitcher  v.  Hall;*  Eyre  v.  Barirop rf 
Bowmaker  t.  Bonmiaker  v.  Moore  ;X  Archer  v.  HaU^     The  case  of  Bom^ 
Moon.  maker  v.  Moore  appears  to  me  to  have  a  more  immediate  ap« 

plication  to  the  present  case.  It  was  decided,  after  great 
deliberation,  in  the  first  instance  by  Lord  Chief  Baron 
Thompson,  II  and  secondly  by  Lord  Chief  Baron  Richards 
(though  it  does  not  so  appear  in  the  report  in  Price),  and 
with  the  more  consideration  because  the  Court  of  Conunon 
Pleas  had  held  that  the  sureties  were  not  discharged*  It 
differed  from  ordinary  cases  of  bail,  for  it  was  a  case  of 
surety  in  a  replevin-bond.  In  ordinary  cases  of  bail,  the 
b«3  may  interpose  in  the  action,  and  surrender  their  princi- 
pal ;  but  not  so  in  replevin.  The  replevin-bond,  too,  m<ire 
nearly  approaches  the  present  case,  in  that  it  is  a  substitute 
for  the  goods  seized  under  a  distress,  as  bail  is,  in  the  Court 
of  Admiralty,  for  the  ship  arrested.  The  bond  in  replevin  is 
conditioned  for  prosecuting  the  suit  with  effect,  and  without 
delay,  and  for  duly  returning  the  goods  and  chattels  dis- 
trained, in  case  a  return  should  be  awarded  before  any  deli- 
verance be  made  of  the  distress.  The  condition  of  the  obli- 
gation  in  the  Court  of  Admiralty  necessarily  differs,  for,  in 
replevin,  the  bond  is  for  the  plaintiff  to  protecuie ;  in  the 
Court  of  Admiralty,  the  obligation  is  upon  the  party  to  de- 
fend:  but  in  substance  they  agree  thus  far,  that  both  wre  in 
lieu  of  the  things  seized,  and  to  make  good  the  loss  in  cer- 
tain results.  They  resemble  each  other  in  another  most  im- 
portant particular,  that  bail  in  the  Court  of  Admiralty,  no 
more  than  sureties  in  replevin,  can  interfere  at  all  in  the 
suit.  The  effect  of  the  decision  in  Bommaker  v.  Moore  is, 
that  the  agreement  between  the  parties  might  possibly  have 
been  prejudicial  to  the  sureties ;  that,  therefore,  from  the 
time  of  the  agreement,  the  sureties  were  discharged,  and 
that,  being  discharged,  nothing  done  afterwards  could  call 
into  new  existence  tlieir  liability  once  extinct. 

Application      Now  does  this  rule  and  doctrine  apply  to  the  present 
of  its  doctrine 

to  the  present     •  5  b.  and  C.  269.  S.  C.  8  Dowl  and  Ryl.  22. 

^*-  t  3  Madd.  221.  :  3  Price,  214,  and  7  Price,  223. 

$  4Bing.  464.  a  C.  1  Moore  and  P.  285.  II  6  Tsunt  379. 
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case?     Here  is  an  ai^reement  to  settle  the  amoantof  the      Feb.  17. 
damages  out  of  the  Registry— in  truth  out  of  Court — and  xhe  Harriett 
the  payment  to  be  made  by  bills  of  exchange.  I  do  not  stop 
to  inquire  whether  such  an  agreement,  in  that  stage  of  the 
proceedings,  was  a  binding  agreement  between  Mr.  White- 
head and  Mr.  Gillies,  though  I  see  no  reason  to  doubt  it ; 
for  as  to  the  amount  of  the  damages,  it  was  consummated 
by  the  proceedings  subsequently  had  in  this  Court    If  there 
was  any  doubt  as  to  its  being  a  binding  agreement,  the 
Proctor  for  Mr.  Whitehead  comes  into  Court  on  the  6th 
July,  and  alleges  the  amount  of  damages  to  be  the  very 
amount  agreed  upon,  and  that  is  admitted  by  the  Proctor 
for  the  party  proceeded  against.    I  am  of  opinion  that,  by 
this  proceeding,  Mr.  Whitehead  and  Mr.  Gillies  are  both 
estopped  from  carrying  out  the  decree  of  the  Court,  refer- 
ring the  amount  of  damages  to  the  Registrar  and  Mer- 
chants ;  for  it  would  be  absurd,  on  the  face  of  it,  for  the 
Proctors  of  both  parties  to  come  before  the  Court,  and  say 
there  was  no  dispute  as  to  the  amount  of  damages,  and  then 
ask  to  refer  that  which  was  not  disputed  to  the  Registrar 
and  Merchants.   Then,  are  not  these  proceedings  a  deviation 
from  the  original  contract  by  which  the  sureties  were  bound, 
and  might  not  the  assessment  of  the  damages  by  private 
agreement  be  prejudicial  to  the  sureties?  I  apprehend  there       There    has 
can  be  no  dispute,  that  the  original  contract  was,  that  the  ^®^  *  ^^^Vh" 
damages  should  be  those  adjudicated  by  the  Court,  and  that  original    con- 

the  damages  airreed  upon  by  the  parties  were  not  adjudi-  tract,  and  the 
J  ,       L    ^  »«r       1  .  .  ,      «  sureties  might 

cated  by  the  Court.     That  this  arrangement  might  be  pre-  lu^ye  been  pre- 
judicial to  the  sureties,  is  clear ;  they  were  entitled  to  an  judiced. 
examination  of  the  accounts  before  the  Registrar  and  Mer- 
chants.   On  both  points,  therefore,  the  answer  must  be  in 
the  affirmative. 

But,  then,  it  is  stated  in  the  Act  on  Petition,  that  the 
sureties  are  entitled  to  a  reference  to  the  Registrar  and  Mer- 
chants. Now,  first,  I  think  this  averment  is  not  founded  in 
law.  The  sureties  were  no  parties  to  the  original  suit ;  they 
were  not  entitled  to  interfere  in  any  stage  of  it ;  the  conduct 
of  the  suit,  as  relates  to  the  defence,  must  rest  with  the  party 
principal ;  if  bail  could  interfere,  it  would  lead  to  the  utmost 

VOL.  I.  2  X 


838  ADMIRALTY  COURT.  [Hii-  T. 

FxB.  17.      confusion  in  the  conduct  of  a  suit.   But^  secondly,  supposing 
TTulsZrietL  *^*  *^®  practice  of  the  Court  did  not  prevent  such  interfe- 
rence, then  was  not  the  liability  of  the  sureties  extinguished 
Their  liability  on  the  6th  of  July  ?     I  think  it  was  extinguished  by  the  acti 

t!^?l"2f'^*'!?*'^  o^  Messrs.  Whitehead  and  Gillies,  and  that  the  transM^doiis 
acts  of  parties,  *         .     ^ 

at  the  moment;  between  them,  coupled  with  the  acts  done  m  Court,  at  the 
very  moment,  discharged  the  sureties  from  their  respoosibi- 

and  cannot  be  lity ;  and  if  so,  all  the  authorities  shew  that  it  cannot  be 
revived.  Even  if  the  proceedings  which  have  taken  place  in 
this  Court,  as  to  the  negotiation  and  agreement,  could  be 
cancelled  altogether,  and  all  that  was  done  in  Acts  of  Court, 
I  am  of  opinion  that  it  could  not  have  the  retrospective 
efiTect  of  reviving  the  responsibility  of  the  bail,  which  was, 
ipso  facto,  at  an  end  on  the  6th  of  July,  I  therefore  think, 
upon  a  review  of  all  the  facts  and  circumstances,  that  I  am 
Bail  di8«     bound  to  pronounce  that  the  bail  are  discharged  from  their 

charged.  liability. 

Costs.  With  respect  to  costs,  I  think,  considering  what  we  have 

had  to  go  through  in  ascertaining  the  law,  and  the  many 
difficulties  with  which  the  case  is  surrounded,  and  that  we 
have  so  very  few  cases  of  the  kind,  I  should  go  too  far  if  I 
were  to  give  the  sureties  their  costs. 
Ftocton  i—Engkkeartf  for  the  Phuntiff ;  Deacon^  f6r  the  baiL 


Salvage.^  Thb  ''Zbfhtrus.*' — Act  on  Petition. — In  this  caae  an 
fa"  attern^^  action  was  entered  against  the  vessel,  in  a  cause  of  salvage, 
salve  the  ship  in  the  sum  of  £100,  and  bail  taken.  The  Act  on  Petition  on 
and  okrgo ;    a  ^^  ^^  ^f  ^j^g  salvors  alleged  that,  on  the  18th  of  Novem- 

fill  attempt  to  her,  the  vessel  (a  bng)  was  observed  from  Yarmouth  beach, 
preserve  ^e  ^j^|j  ^  signal  of  distress  fljring,  and  in  very  considerable 
crew ;    can      danger ;  that  the  lives  of  the  persons  on  board  were  in  great 

found  no  claim  perQ  .  and  that  they  launched  the  life-boat,  and  made  an 

for  salvage  re-*'^,  -^  ,  .  , 

ward,  which  is  unsuccessful  attempt  to  render  assistance  to  the  vessel  it- 

given  as  a  con-  gelf,  but,  on  a  second  attempt,  their  exertions  to  save  the 
benefit  actua^  Mves  of  those  on  board  were  successful,  and  they  were  ena- 
rendered  to  the  bled  to  land  the  crew  in  safety  on  the  coast  of  Yarmouth ; 
r^'P'^'  and  the  Act  concluded  by  praying,  that  the  Court  would 

decree  such  a  sum  to  be  paid  to  the  parties  as  it  shcnild  see 
fit,  for  their  attempt  to  save  the  lives  of  the  master  and  of 


1848.]  ADMIBALTY  COUST. 

the  crew  of  the  vessel.    The  fiicts  were  not  denied  by  the      Feb.  17. 

Haggard^  D.,  for  the  salvors.    In  the  first  instance^  the  Akoumbiit. 
boat  was  launched  with  the  view  of  salving  the  ship ;  this 
consideration  may  enable  the  Courts  in  its  equitable  jurisdic- 
tion, to  allot  a  salvage  reward,  the  salvors  having  saved  the 
lives  of  the  master  and  crew.    Cited  the  '^  Queen  Mob."* 

Addams,  D.^  for  the  owners.  So  far  from  granting  these 
persons  a  salvage  reward,  they  should  be  condemned  in  the 
costs*  They  were  offered  £35.  There  is  no  precedent  for 
such  a  demand,  and  the  Court  has  no  power  to  grant  a  re- 
ward for  the  mere  preservation  of  human  life.  In  many 
cases,  where  lives  were  saved,  the  whole  property  might  be 
lost.    Cited  the  <<  Aid:'f 

Dr.  Lushinqton.—I  wiU»  in  the  first  instance,  consider  JuooMzirr. 
whether  this  claim  is  well  founded  in  law,  with  reference  to 
the  general  principles  of  this  Court,  without  directly  import- 
ing into  my  consideration  the  statute  1  ft  2  Geo.  4,  c.  75. 

I  apprehend  that,  with  regard  to  any  attempt  to  save  the 
vessel  and  cargo,  however  meritorious,  or  whatever  degree 
of  danger  or  risk  of  life  may  be  incurred,  if  it  is  unsuccess- 
ful,  it  never  can  be  considered  in  this  Court  as  la3ring  any 
claim,  right,  or  title,  to  a  salvage  reward ;  and  for  this  ob- 
vious reason :  a  salvage  reward  is  given  for  a  benefit  actually     a  salvHge  re- 

conferred,  and  not  for  a  benefit  attempted  to  be  rendered.  7*"*^  "  S^*" 

^  ,  for  a  benefit  Be- 

lt appears,  therefore,  extremely  difficult,  in  this  case,  to  tually  con- 
attribute  any  weight  to  an  unsuccessful  attempt  made  to^'^''^ 
salve  the  ship  and  cargo ;  for  if  that  was  a  nullity,  it  could 
add  in  no  degree  to  the  weight  of  the  other  service. 

I  next  proceed  to  consider  the  demand  for  a  successful 
attempt  to  rescue  the  lives  of  the  master  and  crew  who  were 
on  board  the  vessel.  Let  us,  in  the  first  instance,  ccmsider 
how  such  a  demand,  without  reference  to  the  statute,  can  be 
niaintained  in  the  Court  of  Admiralty.  The  foundation  of 
the  jurisdiction  of  this  Court  is,  that  it  is  a  proceeding 
against  the  property  itself.     Now,  on  what  principle  the     The  property 

property  of  the  owners  can  be  answerable  for  a  service  ren-  <*"»<>'  ^  •"- 
r    r      J  gwerable  for  a 

dered  to  the  saving  of  life,  I  find  it  extremely  difficult  to  con-  serrice  render- 
•  3  Hagg.  A.  R.  24®.  t  I  Hagg.  A.  R.  84.  ed  to  life. 
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Fib.  17.      ceive.  I  have  always  understood,  upon  the  authority  of  Lord 

Tht  Zephvrui,  ^^^^^9  ^^'^^  ^^  ^^  &  ^®  ^^^  1^0  person  could  come  to  the 
Court  of  Admiralty  for  a  salvage  reward  merely  00  account 
of  saving  the  lives  of  individuals ;  and  this  proposition  was 
so  firmly  fixed  in  my  mind,  and  I  was  so  imbued  with  the 
principle,  that  I  never  looked  into  authorities.  But  when  I 
observed  the  averments  contained  in  this  Act  on  Petition,  I 
thought  it  my  duty  then  to  bestow  some  consideration  upon 
the  question. 

The  ttatate.  I  am  of  opinion  that,  unless  jurisdiction  is  given  to  this 

Court  by  the  statute,  it  has  no  power  or  authority  to  decree 
any  salvage  reward  in  such  a  case.  I  assume  that  the  words 
introduced  into  the  Act  of  Parliament  have  been  for  the  first 
time  introduced  into  any  Act :  *'  Or  being  instrumental  in 
the  saving  the  life  or  lives  of  a  person  or  persons  on  board 
the  ship  or  vessel."  But  the  whole  of  this  section  refers, 
not  to  what  is  to  be  done  by  the  Court  of  Admiralty,  but  it 
is  solely  to  give  additional  power  and  authority  to  persons  at 
the  outports  to  award  salvage.  Whether  it  gives  authority  to 
magistrates  or  to  the  Commissioners  of  the  Cinque  Ports  to 
entertain  questions  of  this  nature,  it  is  unnecessary  for  me 
to  determine.  The  only  question  which  I  have  to  decide  is, 
whether  it  applies  to  the  jurisdiction  and  power  of  this 
Court* 

Before  I  consider  this  point,  I  will  refer  to  the  case  of  the 
The  "  Queen  «  Queen  Mab"  In  that  case,  it  is  evident  that  the  Btmlak 
rendered  no  assistance  whatever  to  the  property  of  any  sal* 
vage  character,  but  she  did  rescue  the  lives  of  the  master 
and  crew  of  the  Queen  Mab  ;  and  the  Act  on  Petition,  as  a 
ground  for  supporting  the  claim  of  the  Beulah,  expressly  re- 
ferred to  this  section  in  the  Act  of  Parliament.  I  there- 
fore take  it  for  granted,  that  all  the  circumstances  were 
under  the  consideration  of  the  learned  Judge  who  decided 
that  case,  who,  after  stating  that  the  Unity  and  the  Ranger 
in  strictness  were  to  be  considered  as  the  only  salvors,  with- 
out any  reference  to  the  Act  of  Parliament,  allotted  £30  to 
the  Beulah,  for  the  assistance  she  had  rendered  in  the  pre- 
servation of  the  lives  of  the  crew.  I  think  it  difficult  to  find 
any  great  distinction  between  the  two  cases;  for  I  cannot 
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see  any  sound  distinction  between  the  case  of  a  vessel  salved  Fks.  17. 
by  one  set  of  salvors,  and  the  crew  by  another ;  and  a  «,.  "^~j, 
case  in  which  the  crew  were  rescued,  and  no  assistance 
whatever  was  rendered  to  the  vessel.  It  appears  to  me  that 
the  merits  of  the  salvors  stand  on  the  same  footing  in  both 
cases ;  and  I  am  bound  to  say,  that  the  facts  of  this  case  are 
very  nearly  the  same  as  those  of  the  "  Queen  Mab"  and  the 
judgment  of  Sir  John  Nicholl  was  founded  on  the  statement 
of  facts  in  that  case.  But  there  is  another  consideration; 
the  vessel  in  that  case  was  a  derelict,  and  Sir  John  Nicholl 
never  supposed  that  any  serious  objection  would  be  raised 
by  her  owners  to  a  remuneration  being  given  to.  the  BeuLah, 
and  the  persons  who  manned  her,  and  I  should  be  doing  an 
injustice  to  Sir  John  Nicholl^  if  I  were  to  suppose  that  he 
intended  this  as  a  deliberate  and  binding  decision.  With  re- 
gard to  my  own  opinion,  in  the  first  place^  when  I  look  to 
the  Act  of  Parliament — and  without  it  the  Court  could  not 
administer  any  relief  at  all — I  should  have  expected  to  find 
some  words  expressly  conferring  upon  the  Court  authority 
which  it  had  not  by  the  previous  law.  How  can  I  come  to 
any  such,  conclusion  from  a  statute  which  simply  purports 
to  confer  certain  additional  powers — and  defines  these  powers 
^-solely  on  the  Commissioners  of  the  Cinque  Ports,  and  on 
justices  of  the  peace?  If  it  confers  such  jurisdiction  on  them^ 
it  cannot  directly — though  it  might  incidentally,  by  way  of    No  additional 

appeal — confer  such  jurisdiction  upon  the  Court  of  Admi-  J»*thority  con- 

**^  ^  '^  ferred  upon  this 

ralty.     My  opinion  is,  that  no  additional  authority  has  been  Court  by  the 

conferred  upon  me  which  the  Court  was  not  in  possession  of  s^tute. 

before  the  passing  of  the  Act;  and  I  am  bound,  therefore,  to 

reject  the  claim  of  the  salvors — certainly  not  with  costs.  Claim  rejected. 

When  I  look  to  the  case  of  the  ''  Queen  Mah^  and  to  the 

very  meritorious  exertions  made  in  this  case  to  save  life,  I 

shall  certainly  not  condemn  the  salvors  in  the  costs ;  but,  so 

far  as  my  own  opinion  goes,  this  is  to  be  considered  now  as 

a  settled  question. 

Proctors : — F,  Dykcj  for  the  salvors ;  Blake,  for  the  owners. 
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SttHiciAl  Committee  of  tj^e  Vtibff  CoundU 

February  19. 

Capacity.— A  Dbarb  AND  Maybew  v.  Elwyn. — Appeal, — Definiiiue 
unmarried  tes^  Sentence, — This  was  an  appeal  from  a  sentence  of  the  Prero- 
tator,  of  weak,  gative  Court  of  Canterbary,*  admitting  to  probate  the  will 

Sl^l/'beMfit-  ®^  ^^-  ^^^^  Rainier,  who  died,  SOth  October,  18S7,  a 
ing  a  stranger  bachelor,  leaving  personal  property  value  about  £52,000, 

wh<w(raire"he  ""^  *  ^^^  ®*^^®  ^°^^^  *^"^  £1,100.  The  next  of  kin  and 
liad  placed  him.  heir  at  law  was  Mrs.  McQueen,  daughter  of  a  deceased  bro* 

self,  to  the  pre-  ^^  ^f  ^|jg  testator.     The  will  in  question,  which  was  dated 

judice    of    his  » 

next  of  kin,  and  17th  September,  1837,  bequeathed  the  bulk  of  the  property 

contrary  to  his  j^  M„.  Elwyn,  wife  of  Dr.  Elwyn  (an  early  friend  of  the 

intention     ex-  ^      \  ^ 

pressed    in    a  testator,  and  with  whom  he  resided  during  the  latter  part 

priorwill,— the  of  his  life),  and  nominated  that  lady  sole  executrix,  thereby 

evidence  as  to 

capacity  and  in-  revoking  a  will  of  1836,  in  which  Mrs.  McQueen,  besides 

iluence  being  other  benefit,  was  named  residuary  legatee.  The  later  will 
that  of  the  ^^^  opposed  by  the  executors  of  the  will  of  1836,  on  the 
drawer  of  the  ground  of  incapacity. 

to  suspUnon!—      ^*'*  *^^^^  Dodson,  Q.  A.,  and  Sir  T.  Wilde,  Q.  C,  for  the 

pronouncedfor,  Appellants ;  Sir  W.  W.  Folktt,  S.  G.,  and  Addams,  D.,  for 
the  sentence  of .  i      d  j     ^  . 

the  Court  be-  t^«  Respondent.f 

thereby*^-  *  ^  report  of  this  sentence  is  given  in  6  Month^Law  Mag.^  29,  q.  p. 

finned.  ^^^  ^^  ^^  ^^  ^®  ^'^'^' 

f  In  the  course  of  the  argument  (December  20),  a  discussion  arose 

respecting  the  non-production  of  the  book  or  books  of  Mr.  Oanmng, 
the  drawer  of  the  will.  Sir  T,  Wilde  said :  '*  Mr.  Gaoning  has  destroyed 
the  drafts  that  contained  his  instructions,  and  he  professes  to  answer 
our  interrogatories  from  the  entries  in  his  books.  These  entries,  how- 
ever, are  most  unlike  those  with  which  persons  fiimiliar  with  the  books 
of  attomies  are  acquainted.  It  is  not  here  a  lease,  there  a  partnerahip, 
next  a  consultation,  then  instructions  for  a  will ;  but  it  is  this  transac- 
tion in  its  successive  stages  that  forms  the  various  items  of  tfaeae 
entries.  These  entries,  we  are  told,  have  been  extracted  from  the 
books,  and  he  professes  to  give,  not  a  ftuthful  copy  of  the  books,  bat 
an  accurate  statement  of  the  entries  only,  which  the  examiner  has  veri- 
fied. In  a  case  like  this,  however,  in  which  every  thing  depends  on 
these  entries,  we  were  entitled  to  an  inspection  of  the  books;  we  had  a 
right  to  see,  not  what  the  entries  contained  merely,  but  how  the  entries 
were  made,  and  whether  the  book  itself  bore  out  the  conclusions  which 
he  professed  to  derive  from  it,  he  being  a  person  of  such  a  singularly 

imperfect 
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Lord  Brougham. — The  validity  of  this  iviU  has  be-      Fts.  19. 
come,  unavoidablyy  from  the  peculiar  circumstances  attend-  Oeare<Elwyn^ 
iniF  its  execution,  as  well  as  from  the  previous  condition  of  , 
the  testator,  the  subject  of  great  contention  here  and  m  the 
Court  below.    The  opposition  to  its  validity  is  not  rested     Not  contend. 
upon  the  ground  that  the  deceased  was  intestable :  perhaps  ^^^!^^  j^ 
this  never  was  the  ground  taken  by  the  Appellants,  and  they  testable. 
may  only  have  pleaded  the  imbecility  as  shewing  Mr.  Rai- 
nier to  have  been  under  the  influence  of  Mrs.  Elwyn  ;  but       Appellants 
their  Allegation  certainly  avers,  that  he  was  sunk  "  into  a  Plea.  imbecility, 
state  of  complete  imbecility,  approaching  to  idiotcy,  and 
that  he  was  quite  incompetent  to  transact  any  business,  or 
do  any  act  of  a  serious  import,  requiring  thought,  judg- 
ment, and  reflection ;"  as  well  as  Uiat  he  was  under  the  and  control. 
power  and  control  of  the  Elwyns.    The  case  is,  however,  in 
this  Court,  rested  upon  the  ground,  not  that  he  was  intes- 
table, but  only  that  his  faculties  were  greatly  impaired; 
that  he  was  reduced  to  a  state  of  great  mental  weakness ; 

imperfect  memory.  We  called  for  that  book  at  the  commencement  of 
the  proceedings ;  it  was  always  coming,  but  it  never  came ;  and  now 
we  are  to  take  Mr.  Canning's  deductions  for  granted,  because  he  has 
shewn  it  to  the  examiner,  who  could  not  know  what  we  might  make 
of  it;  and,  having  been  shewn,  it  was  at  once  withdrawn.  This 
affected,  not  our  proceedings  merely,  but  the  judgment  of  the  Court 
below ;  for  how  could  that  Court  determine  the  value  due  to  those 
entries  without  seeing  them,  and  comparing  them  with  the  other  entries 
in  the  book,  to  ascertain  whether  there  was  in  it  and  them  internal 
evidence  that  they  were  what  they  purported  to  be?  All  our  applia^ 
tions  were  fruitless,  and  without  any  inspection  of  the  book  by  us  or 
the  learned  Judge,  a  decree  was  pronounced.** 

Here  a  desultory  conversation  ensued.  Dr,  Addanu  protested  that 
no  demand  for  the  book  had  been  made,  and  that  its  production  would 
have  been  irregular.  The  Queen's  Advocate  declared  that  the  produc- 
tion of  the  book  had  been  called  for.  Lord  Brougham  asked  whether 
the  Ecclesiastical  Court  had  a  right  to  impound  such  a  book ;  to  which 
a  hesitating  answer  was  given,  to  the  effect  that  it  had  not  At  length, 
Ztord  Brougham  said :  "  If  you  called  for  the  production  of  the  book, 
it  should  have  been  produced  for  your  inspection,  and  you  were  entitled 
to  a  monition  for  its  production.** 

This  uUerloquitur  does  not  seem  to  stand  witli  the  decision  of  the 
Judge  of  the  Prerogative  Court,  in  Godrich  v.  Jones,     See  ante,  p.  4. 
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Pkb.  19.      that  he  was  thus  wholly  incapable  of  reabting  the  importu- 
rv  ^1        nity  of  those  about  him  ;  that  he  had  fallen  entirely  under 

their  influencey  and  become,  as  it  were,  a  mere  instrument 
in  their  hands,  and  that  this  will  is  to  be  considered  as  dieirsp 
Principle  rather  than  his.  Nor  can  it  be  doubted,  on  the  one  hand, 
npplicable  to  that  a  person  who  is  barely  testable,  if  lefl  to  himself,  may 
ence  acting  on  ^  ^^  ^^^^  impaired  strength  of  mind  as  renders  him  inca* 
weakened  car  pable  of  offering  resistance  to  designing  persons  among 
^^^  ^'  whom  he  is  thrown,  any  more  than  it  can  be  denied,  on  the 

other  hand,  that  not  all  kinds  of  influence  acting  on  some 
degree  of  mental  sluggishness,  or  even  weakness,  will  suf- 
fice to  displace  a  later  will,  provided  there  remain  sufficient 
apprehension  of  the  thing  done,  and  there  exist  a  purpose 
of  doing  it.  From  the  nature  of  the  subject,  it  is  impos- 
sible we  should  approach  more  nearly  to  any  general  princi- 
ple or  rule ;  of  necessity,  we  are  examining  a  question  of 
degree,  and  of  that  question  the  particular  circumstances  in 
each  instance  must  dispose. 

In  the  present  case,  besides  the  doubt  always  incident  to 
such  inquiry,  there  is  an  additional  embarrassment  arising 
Defective  evi.  from  the  evidence  by  which  the Jactum  is  proved  ;  for,  had 
denceof^cftfiR.  ^^^^  professional  man,  who  prepared  the  will  and  presided 
over  its  execution,  been  a  witness  above  all  suspicion — ^nay, 
had  his  testimony  not  been  in  some  material  particulars  at 
variance  with  itself — it  would  have  been  impossible  to  im- 
peach the  transaction  by  even  a  much  greater  weight  of 
evidence  than  has  been  brought  to  bear  against  it.  But  the 
nature  of  his  depositions,  perhaps,  too,  his  communications 
with  the  party  chiefly  benefited  by  the  will,  the  near  cod- 
nection  of  that  party  with  one  of  the  other  subscribing  wit- 
nesses, her  intimacy  with  the  other,  when  taken  together 
with  the  enfeebled  state  of  the  testator  and  his  hal^its  of  de- 
pendence upon  her  and  her  family,  for  a  considerable  time 
Case  attended  previous  to  his  decease,  all  tend  to  load  the  case  with  suspi- 
with  suspicious  ^ion,  even  if  no  account  be  taken  of  circumstances  connect- 
ed with  the  general  conduct  of  the  parties,  and  call  upon 
this  Court,  as  they  called  upon  the  Court  below,  to  exercise 
a  jealous  watchfulness  over  the  proofs  by  which  the  proposi- 
tion is  sought  to  he  established,  that  Mr.  Rainier  was  dis- 
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tinctly  aware  of  the  act  which  he  performed,  and  that  his      Fkb:  19. 
mind  intended  to  make  this  will.  *.         ^ 

It  becomes  necessary,  then,  first  of  all,  to  examine  the     ^^^^  ^^  ^^_ 
state  into  which  his  mental  faculties  are  alleged  to  have  ceased's  facul- 
fallen.     We  are  to  see  what  proof  is  afforded  of  his  mind  ^'^*' 
having  been  so  entire  as  to  make  him  an  unfit  instrument  for 
working  the  purpose  of  designing  parties ;  and  upon  this     Evidence  of 
point  we  have  evidence  from  persons  of  three  different  de-  ^^"*®  lunds. 
scriptions : — ^those  produced  by  the  Appellants  to  impeach 
the  will ;  those  produced  to  support  it  by  Mrs.  Elwyn,  but 
unconnected  with  her ;  and  those  more  or  less  connected 
with  her,  and  whom,  having  used  them  as  her  accomplices 
in  the  fraud  alleged  to  have  been  practised  upon  Mr.  Rainier, 
she  now  uses  as  her  witnesses  in  support  of  the  transaction. 

In  the  first  class  is  Mr.  T.  N.  Elwyn,  a  cousin  of  Dr.  £1-  Witnesses 
wyn.  His  evidence  shews  that  he  is  on  rather  bad  terms  ^^"prieiufs^of 
with  the  Respondent,  and  that  he  is  prepossessed  against  her  the  deceased, 
conduct  in  relation  to  this  cause.  But  he  proves  that  the 
testator's  faculties  were  entire  down  to  the  period  of  his 
quitting  England  in  June,  1836.  He  was  then  more  irrita- 
ble than  formerly,  and  declined  the  trouble  of  housekeep- 
ing ;  but  his  mind  was  unimpaired.  Being  a  medical  man, 
Mr.  £1  wyn  attended  Mr.  Rainier  professionally.  When  he 
returned  in  October,  1837,  the  same  witness  saw  him,  and 
describes  him  as  then  "  in  a  perfect  state  of  fatuity  and 
childishness."  Yet,  on  his  cross-examination,  he  admits 
that  Mr.  Rainier  sufficiently  understood  what  was  said  to 
him ;  that  he  at  once  recognized  and  named  a  gentleman 
whom  he  had  not  seen  for  some  time,  and  that  he  appa« 
rently  understood  a  letter  read  to  him  in  order  to  interest 
and  amuse  him.  This  was  only  a  fortnight  before  his  de- 
cease, and  nearly  two  months  after  the  will  was  executed. 

Mr.  Capel  saw  him  after  he  had  been  two  months  at 
Boulogne,  and  found  him  in  the  same  possession  of  his  facul- 
ties as  he  had  always  been  since  he  had  known  him,  and  that 
was  for  twenty  years.  A  year  after,  and  within  four  weeks  of 
the  execution  of  the  wiU,  he  again  saw  him,  and  found  his 
bodily  infirmity  much  increased,  but  he  had  no  opportunity 
of  judging  how  far  his  mind  had  suffered,  only  he  knew 

VOL.  I.  2  Y 
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FcB.  19.      him  (Mr.  Capel)  at  once,  spoke  Articulately^  and  inqnired 
D^artvJSkwiu  *^'  ^^'  ^'^P^^*    '^'^^  ^^'  Capel  could  have  formed  no 


opinion  against  his  capacity  is  plain  from  tbis^-that  he  will 
not  positively  swear  he  had  not  said  Mr.  Rainier  was  as 
capable  of  making  a  will  as  himself. 

This  evidence  of  Messrs.  Elwyn  and  Capel  is  the  more 
materiali  because  they  are  the  only  persons  of  respectable 
condition,  with  the  exception  of  the  physidanSf  whom  the 
Appellants  have  produced,  and  because,  if  they  are  be- 
lieved, especially  Mr.  Capel,  it  is  quite  impossible  that  the 
three  or  four  nurses  examined  should  have  given  either  a  true 
account,  or  any  thing  like  a  true  account,  of  this  unfortu- 
nate gentleman's  state  of  mind.  Buti  indeed,  except  that  Mr. 
Capel  speaks  of  a  vacant  stare,  in  some  corroboration  of  Dr. 
McLoughlin's  account,  it  is  difficult  to  reconcile  the  highly 
charged  picture  of  imbecility  given  by  the  latter,  and  by 
Dr.  Allatt,  with  Mr.  Capel's  more  guarded  statement. 

And  here,  while  commenting  upon  the  more  respectable 
witnesses  produced  by  the  Appellants,  it  is  fit  to  remark, 
that  there  must  have  been  others  capable  of  speaking  to  the 
testator's  condition  during  the  whole  of  his  residence  at 
Boulogne.  Indeed,  after  he  quitted  England,  Mr.  T.  N. 
Elwyn  and  Mr.  Capel  are  the  only  friends  of  the  testator 
whom  the  Appellants  have  produced.  Friends  of  his  have 
been  examined  for  the  will,  none  against  it,  except  these 
two,  and  their  testimony,  as  far  as  it  goes,  is  in  &vour  ai 
his  capacity.  There  is  no  reason  at  all  to  believe  that  any 
person  was  denied  access  to  the  testator,  either  while  he 
was  at  Boulogne,  or  after  his  return  to  England ;  on  the 
contrary,  it  is  in  evidence  that  many  persons,  including  the 
Appellants,  had  sufficient  opportunities  of  seeing  him  to  the 
last. 
The  nureeB.  The  evidence  of  one  of  the  nurses,  Wylde,  is  still  more  in 

contradiction  to  that  of  the  other  three  than  the  testimony  of 
Mr.  Capel,  as  regards  the  alleged  imbecility,  and  she  ex- 
plains clearly,  and  by  explaining  contradicts,  all  their  state- 
ments about  his  delusions.  The  imbecility,  amounting  to 
idiotcy,  of  which  they  speak,  and  which  one  of  them  (Hum- 
phreys) describes  as  so  complete,  that  you  might  as  well 


1848.]  PBIVY  COUNCIL.  Si7 

read  to  a  table  as  to  him,  is  wholly  negatived  by  Wylde,  Fbb.  19. 
who  attended  him  from  July  to  the  middle  of  October,  2i^r«?.£fcwii. 
1637.  Besides  swearing  that  he  was  never  at  any  time  in 
a  state  approaching  to  idiotcy,  she  represents  him  as  con- 
versing with  her  rationally  on  the  subject  of  his  infirmities, 
and  as  so  fond  of  being  read  to,  that  he  was  read  to  for 
hours  together.  But  she  describes  him  as  violently  affected 
with  laudanum,  whenever  it  was  administered  to  him,  and 
the  paroxysms  into  which  it  flung  him  are  clearly  those  to 
which  the  accounts  given  by  the  other  nurses  refer*  Wylde 
appears  to  have  quarrelled  with  Mrs.  Elwyn,  who  discharged 
her  in  anger,  and  in  some  parts  of  her  evidence  she  betrays 
a  considerable  degree  of  ill-will  towards  her  former  mis- 
tress in  particular^  though  she  admits  Mrs.  Elwyn's  *'  appa-  . 
rently  anxious  and  endearing  attentions  to  Mr.  Rainier,"  in 
answer  to  an  interrogatory ;  yet  she  qualifies  the  admission 
by  expressing  her  doubts  of  that  kindness  being  real.  There 
appears  then  no  reason  for  suspecting  that  the  Appellants 
have  fallen  upon  a  hostile  witness,  and  called  a  fiiend  of  the 
Respondent,  in  producing  Jane  Wylde. 

But  if  she  is  believed  (and  she  had  great  opportunities  of  Hie  medical 
knowing  the  state  of  Mr.  Rainier's  mind  at  the  very  period  '^'^^•fics. 
oithejactum),  it  is  not  only  impossible  to  place  any  reliance 
upon  the  accounts  given  by  the  other  three  nurses,  but  it  is 
also  as  difficult  to  believe  that  two  of  the  three  medical  men, 
Drs.  Allatt  and  McLoughlin,  have  not  been  misled  by  ap- 
pearances, and  confounded  mental  with  bodily  infirmity ;  or 
they  have  inaccurately  recollected  the  case  of  this  one 
patient;  or,  having  had  less  opportunity  of  observation 
during  their  comparatively  short  interviews  with  him,  they 
formed  an  opinion  which  would  have  been  corrected  by  see^ 
ing  him  as  constantly  as  the  nurse  did,  who  attended  him 
for  the  last  two  months  of  his  life. 

Dr.  Comety  the  third  physician  examined  by  the  Appel- 
lants, does  not  certainly  give  the  same  account  of  Mr.  Rai- 
nier's mental  condition  as  the  other  two,  and  rather  lessens 
than  increases  our  confidence  in  the  accuracy  of  their  obser- 
vationsy  or  it  may  be  in  the  correctness  of  their  description 
of  what  they  had  observed.     According  to  Dr.  Comet,  al- 


348  PRIVY  COUNCIJL  [Hii-T. 

Fib.  la      though  Mr.  Rainier  seemed  incapable  "  of  sustaining  a  grave 
Dearey,El»yn,  ^^  serious  conversationy  requiring  the  action  of  the  mental 
powers/'  it  does  not  appear  that  he  ever  saw  him  tried  in 
this  respect ;  and  although  he  was  "  slow  of  comprehension 
and  feeble  in  his  mind,"  he  could  *'  sustain  conversation  of  a 
light  kind>"  answering  questions  respecting  his  health.    Dr. 
Comet  saw  him  twice  a  day,  an  hour  and  a  half  each  time, 
during  six  weeks,  and  he  distinctly  states,  '*  I  never  wit- 
nessed  in  him  what  I  should  term  imbecility  or  childish- 
ness." Although  he  gives  an  opinion  that  **  he  could  not  have 
resisted  control  or  undue  influence,"  he  expressly  says,  **  he 
was  not  treated  as  an  infant ;"  and  that  when  he  yielded  to 
those  about  him,  <<  it  was  altogether  in  the  way  of  affection 
and  persuasion,"  and  under  no  compulsion.   The  matters  on 
which  he  thus  yielded  were  comparatively  unimportant ; 
they  regarded  his  treatment,  and  were  more  or  less  con- 
nected with  his  heavy  bodily  affliction.    Dr.  Comet  sums  up 
his  statement  by  saying  that,  in  his  belief,  he  was  incapaUe 
of  exercising  thought  and  judgment  on  a  serious  matter,  and 
was  in  a  state  rendering  him  easily  imposed  on,  from  bodily 
and  mental  weakness.    This  is  the  opinion  which  Dr.  Co- 
met formed  without  having  seen  any  attempt  made  either  to 
try  his  judgment  or  impose  upon  his  will.   But,  in  continua* 
tion  of  this  summary,  he  asserts,  as  a  fact  of  which  he  has 
no  doubt,  that  he  was  not  imbecile ;  that  a  stranger  coming 
in  and  seeing  him  would  have  termed  him  such,  but  it  was 
not  so;  that  he  answered  all  questions  properly,  though 
slowly ;  apprehended  what  was  said  to  him,  though  slowly; 
was  unable  to  endure  long  conversation,  or  any  thing  re- 
quiring exertion,  but  only  through  physical,  not  mental, 
weakness ;  and  that  though  his  mind,  to  a  certain  extent, 
partook  of  his  bodily  infirmity,   he  always  answered  and 
thought  correctly.    To  this  must  be  added  the  fact,  of  the 
materiality  of  which  Dr.  Comet  says  he  was  aware,  that  Mr, 
Rainier  s  capacity,  when  he  spoke  in  French,  appeared  to 
less  advantage  than  when  he  used  his  mother-tongue.    The 
whole  evidence  of  this  witness  is  given  in  a  manner  to  gain 
confidence.     There  is  in  it  an  absence  of  all  exaggeration, 
and  an  appearance  of  careful  observation.    It  seems  to  be 
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given  more  deliberately,  and  with  more  discrimination,  than  Fkb.  19. 
either  Dr.  McLoughlin's  or  Dr.  Allatt's ;  but  if  we  rely  x)«i»«v!£aiwii. 
more  upon  it  than  upon  theirs,  we  shaU  be  unable  to  believe 
that  theirs  gives  the  correct  account  of  Mr.  Rainier's  capa- 
city. *<  His  articulation  was  affected/'  says  Dr.  Comet, 
*<  but  less  so  when  he  spoke  English."  Dr.  McLoughlin 
says,  **  he  had  the  greatest  difficulty  in  bringing  out  a 
word."  The  nurse  Wylde's  account  of  his  articulation, 
three  months  later,  is  equally  inconsistent  with  this,  and 
Mr.  Capel  says  that,  in  August,  1837,  his  speech  was  not 
affected,  and  that  he  articulated  perfectly.  He  was  not  im- 
becile. Dr.  Comet  says ;  his  answers  to  all  questions  were 
proper;  his  weakness  was  more  bodily  than  mental;  he 
always  thought  correctly.  '^  I  considered  him,"  says  Dr. 
McLoughlin,  **  in  a  state  near  to  complete  imbecility  and 
childishness,  and  quite  incapable  of  judgment  and  reflec- 
tion, from  want  of  mental  powers,  and  not  merely  from 
bodily  weakness.  His  intellect  was  weak  and  impaired  to 
the  extent  of  his  being  in  a  childish  state ;  nay,  you  could 
tell  by  his  look  that  his  brain  was  affected,  without  speaking 
to  him."  But  Dr.  Comet  says  distinctly  that  he  did  not 
consider  his  brain  as  affected,  after  seeing  him  three  hours  a 
day  during  six  weeks,  and  the  whole  evidence  in  the  cause 
supports  this  more  cautious  and  discriminating  opinion. 

Dr.  AUatt  is  not,  perhaps,  so  much  in  opposition  to  Dr. 
Comet  as  Dr.  McLoughlin,  for  he  says  that  Mr.  Rainier,  in 
March  and  April,  18S7,  was  not  in  a  state  approaching  to 
idiotcy,  and  diat  he  could  speak  and  answer  '*  Yea"  and 
*'  No ;"  but  still  his  testimony  cannot  be  reconciled  with  that 
of  the  French  physician,  for  he  describes  him  as  incapable 
of  answering,  and  as  in  a  state  of  mental  imbecility.  Now, 
not  only  were  Dr.  Comet's  opportunities  of  observation  very 
much  more  ample  than  Dr.  AUatt's,  but  the  latter  must 
needs  have  formed  a  very  different  opinion  of  the  testator's 
capacity  at  the  time,  else  he  surely  would  not  have  spoken 
to  him  as  he  did  upon  taking  shares  in  a  speculation  in 
which  he  himself  was  concerned,  recommending  it  as  a 
promising  undertaking,  and  then  asked  Mrs.  Elwyn  to  make 
him  take  the  shares,  which  was  done  accordingly.     It  may 
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Fn.  19.      be  ftirther  noted,  as  somewhat  of  a  refinement^  if  not  m 
2>~"^^P^  inconsistenGyy  in  one  who  is  describing  Mr.  Ramier's  facul- 
ties as  gone,  that  he  should  lend  him  a  book  written  in  old 
French  (P.  De  Comines),  as  a  coriositj,  and  should  give  as 
a  reason^  and  with  a  view  to  reconcile  this  widi  his  opinion 
of  utter  incapacity,   that  Mr.  Rainier  liked  to  hmve  hit 
faculties  supposed  less  impaired  than  they  were.    I>r.  Allatt 
plaitiiy  did  not  when  he  lent  him  the  book,  probably  did 
not  when  he  recommended  the  speculation,  consider  Mr. 
Rainier's  mental  condition  by  any  means  so  low  as  he  now 
thinks  and  deposes  that  he  did. 
The  servant         The  last  witness  examined  by  the  AppeUants,  to  whom  it 
is  necessary  that  I  should  advert,  is  Leduc,  the  servant  who 
attended  on  Mr.  Rainier's  person  for  the  last  five  months  of 
his  life.     His  evidence  is  wholly  inconsistent  with  the  sup- 
position of  incapacity.    He  used  to  read  to  him  a  great 
deal,  or  hold  the  book  for  him  to  read,  and  mentions  the 
kind  of  remarks  which  used  to  fall  firom  him,  both  at  those 
times  and  others  during  his  constant  attendance. 
Result  of  evi-     In  considering  the  testimony  of  the  witnesses  produced  by 
t°  will.'*""'  Je  Appdkm.  i4j«nrt  the  wm.dl  of  themunoannecW^th 
the  El  wyns<— unless  it  be  that  Leduc  may  have  been  hired  by 
them,  and  that  Mr.  T.  N.  Elwyn  is  their  kinsman,  but  kinsman 
**  a  little  less  than  kind  "— «we  have  in  fact  gone  through  the 
Fails  to  shew  bulk  of  the  case  against  the  will ;  for  if  the  evidence  thus 

testator^gTeatly  <^<^u<^  ^^  ^'^^^^  ^  shew  that  the  mind  of  the  testator  was 
impaired.  SO  far  gone  as  to  make  him  a  mere  instrument  in  the  hands 
of  others,  it  fcdlows  that  the  circumstances  attending  the 
execution  of  the  will  have  raised  only  a  suspicion,  which 
rests  on  suggestion,  and  is  unsupported  by  direct  evidence. 
The  account  given  by  Mr.  Oanning  may  be  suspicious  from 
the  contradictions  in  those  parts  of  his  statement  which  are 
not  founded  on  an  argumentative  recollection ;  die  con- 
nection of  the  other  subscribed  witnesses  with  Mrs.  Elwyn 
may  add  to  these  suspicions ;  a  conjecture  may  enter  the 
mind  that  the  whole  was  a  conspiracy ;  a  supposition  may 
be  formed  that  the  will  signed  by  Mr.  Rainier  was  put  upon 
him,  either  by  making  him  adopt  an  instrument  without 
knowledge  of  its  contents,  or  by  substitutiDg  for  his  signa- 
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lure  a  paper  different  from  the  one  read  over^  there  bemg      Fkb.  19. 
only  Mr.  Gannmg's  evidence  to  the  instructions  and  to  the  tu--I*~bl-,-. 
reading.   All  this  may  be  fancied,  as  possible;  and  yet  all 
will  fail  to  warrant  our  concluding  that  it  was  true,  unless  circumstonceB* 
the  mental  condition  of  Mr.  Rainier  be  proved  such  as  to  of  little  force  in 
facilitate  the  execution  of  that  scheme.    We  need  not  lay  iuch^p^f*  °^ 
down  any  general  rule  as  to  the  party  on  whom  the  proof 
lies  in  such  cases,  for  here  there  is  distinct  evidence  of  the     The  onus  of 
Jddumy  which  throws  it  upon  the  party  impugning  theP*^^^' 
transaction  to  shew  that  there  was  a  conspiracy  between  Mr. 
Ganning  and  Mrs.  Elwyn,  either  with  or  without  the  acces- 
sion of  Miss  Rees  or  Mr.  Dickenson ;  and  no  suspicion 
arising  from  the  examination  of  Mr.  Ganning,  or  from  the 
family  connection  of  the  other  two  witnesses,  will  be  suffi- 
cient to  prove  this,  unless  Mr.  Rainier's  mind  be  shewn  to 
have  sunk  into  a  state  approaching  to  diildishness.   This 
proof  being  upon  the  Appellants,  and  their  witnesses  fail-  its  failure, 
ing  to  support  it,  we  are  the  less  required  to  go  minutely 
into  the  testimony  of  the  two  other  classes  of  witnesses, 
those  produced  by  the  Respondent,  though  unconnected 
with  her,  and  those  produced  by  her  who  are  so  connected. 

But  yet  it  is  impossible  to  pass  over  the  important  testi-  Witnesses  in 
mony  which  both  these  classes  of  witnesses  have  borne  to  ^MPI^*^  ^^  ^^ 
the  testator's  capacity,  and  to  his  recognition  of  at  least 
some  will  after  it  was  executed,  and  a  will  very  favourable 
to  Mrs.  Elwyn.  It  will  be  sufficient  to  mention  five,  none 
of  whom  can  be  said  to  stand  in  any  relation  to  Mrs.  Elwyn 
which  can  affect  their  credit,  by  giving  them  even  a  bias  in 
the  cause. 

Mr.  Deam  had  known  the  Elwjrns  for  several  years, 
having  become  acquainted  with  them  at  Paris  in  1829-30^ 
and  called  on  them  as  he  passed  through  Boulogne,  where 
he  saw  Mr.  Rainier  for  the  first  time  in  the  spring  of  1837, 
and  recommended  his  going  to  Paris  in  consequence  of  the 
benefit  he  had  himself  received  from  Dr.  Comet's  treatment, 
and  he  saw  Mr.  Rainier  frequently  at  Paris.  It  is  very  pos- 
sible that  the  estimate  he  formed  of  bis  strength  of  mind  is 
too  high,  or  that  he  states  it  too  strongly  ;  but  he  gives  so 
many  details  in  proof  of  his  mental  capacity  being  entire, 
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Fkb.  19.  notwithstanding  his  bodily  infirmities^  that  we  are  under  the 
Dearev  JEkntu  '^^^^^•'^^y  ®^  believing  him  to  have  sworn  falsely,  if  the  opi- 
nion given,  not  the  facts  sworn  to,  by  Dr.  McLoughlin,  be 
well  (bunded.  That  opinion  of  Dr.  McLoughlin  can  by  no 
possibility  stand  with  the  particular  facts  distinctly  sworn  to 
by  Mr.  Deam,  and  it  does  not  seem  reasonable  to  expect 
that  any  Court  should  embrace  this  alternative*  especially 
after  the  discrepancy  already  pointed  out  between  the  opi- 
nion of  Dr.  McLoughlin  and  the  opinion,  together  with  the 
testimony  to  facts,  of  Dr.  Comet. 

Mr.  LedigUe  only  became  acquainted  with  the  £lwynf 
during  their  residence  in  Paris  with  Mr.  Rainier,  and  he  did 
not  see  the  latter  till  their  return  to  Boulogne.  He  gives  an 
account  of  his  conversation  upon  ordinary  topics  as  being  per- 
fectly rational  and  sensible  in  every  respect  down  to  the  time 
of  his  embarkation,  after  the  execution  of  the  will,  although 
his  infirmities  were  such  as  to  prevent  him  from  talking 
much,  and  he  never  heard  him  discuss  difficult  subjects. 
The  first  time  he  was  at  a  party  at  Dr.  Elwyn's,  at  Boulogne, 
there  were  twenty  or  thirty  persons  present,  and  Mr.  Rainier 
The  testator  continued  in  company  as  late  as  eleven  o'clock.  This  is  one 
from  society.  ^^  ^^  many  proofs  that  he  was  not  kept  concealed  from  so* 
ciety,  and  that  many  others,  besides  those  witnesses  pro- 
duced against  the  will,  might  have  been  examined  touching 
his  mental  condition. 

Mr.  Muldoon  had  known  the  Elwyns  since  1831,  but  was 
not  on  very  intimate  terms,  though  well  acquainted  with 
them  both.  He  had  been  educated  for  the  medical  profes- 
sion, and  having  been  acquainted  with  Mr.  Rainier  in  Loo- 
don,  the  year  he  went  out  to  Boulogne,  and  afterwards  seen 
him  both  at  Paris,  in  the  spring  of  18S7,  and  at  Boulogne 
in  August,  he  says  that  his  conversation  was  always  rational 
and  sensible,  and  that,  comparing  his  state  since  he  first  be- 
came acquainted  with  him,  and  his  condition  in  August,  1837^ 
the  month  before  the  factum,  "  he  perceived  great  bodOy 
change,  but  mentally  he  observed  none.**  Now  the  wit- 
nesses against  the  will  join  in  representing  his  mental  facul- 
ties as  unimpaired  when  he  left  England. 

But,  perhaps,  the  evidence  of  Mr.  and  Mrs.  Brauncber 
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affords  the  most  sitisfactory  confirmation  of  the  view  which  a      Fib.  10. 
consideration  of  the  case  against  the  testator's  capacity  has  led  Ojj|^y,,Eftpiww 
us  to  form  in  its  favour.  They  were  not  only  unconnected  with 
the  Elwjnsy  but  had  a  somewhat  close  connection  with  the 
family  of  the  testator,  with  whom  they  were  well  acquainted. 
Neither  had  any  acquaintance  with  the  Elwyns  in  August, 
1837^  and  at  the  end  of  that  month,  three  weeks  before  the 
will  was  executed,  they  saw  him  for  about  half  an  hour ;  and 
though  they  report  him  as  extremely  infirm  and  helpless  in 
body,  they  descril)e  him  as  perfectly  understanding  all  that 
was  said  to  him;  recognising  all  the  persons  spoken  of; 
giving  reasonable  and  proper  replies  whenever  he  spoke ; 
and  being  in  all  respects  rational  and  sensible.     If  much 
occasion  was  not  given  for  trying  the  strength  of  his  under- 
standing, at  least  it  is  plain,  that  nothing  appeared  to  ex* 
cite  the   least  suspicion  in  the  minds  of  this  respectable 
couple,  among  die  ancient  friends  of  the  family,  that  Mr. 
Rainier  bad  fallen  into  a  state  of  imbecility,  which  exposed 
hsm  to  the  arts  of  those  around  him ;  and  although,  finding 
him  under  the  care  of  persons  who  were  to  them  entire 
strangers,  in  so  helpless  a  state,  was  certainly  calculated  to 
excite  suspidons  of  undue  practices,  those  suspicions  were 
«ther  excluded  by  what  presented  itself  to  them  on  their 
visit;  or,  if  they  had  been  at  first  raised,   were  on  that 
occasion  removed.    Once  more,  it  may  be  observed,  how 
hard  it  ia  to  reconcile  with  the  circumstances  noticed  by 
Mrs.  Brauncher,   at  the  end  of  August,  the  opinion  so 
roundly  asserted  to  have  been  formed  by  Dr.  McLoughlin 
and  Dr.  Allatt  nearly  half  a  year  before. 

Upon  the  whole,  therefore,  it  appears  that  Mr.  Rainier     The  testator 
was  not  in  such  a  rtate  of  mind  as  made  it  possible  for  J^L^'m" to^be 
Mrs.  Elwyn  and  Mr.  Oanning  to  make  a  will  for  him,  and  made  an  imtra^ 
obtain  his  signature,  supposing  them  capable  of  forming '"•"*®^^'**** 
such  a  design,    fiut  this  is  the  case  o(  the  Appellants,  if  Mr. 
Canning's  evidence  is  disbelieved ;  unless  we  take  a  portion 
of  it,  which  relates  to  the  instructions  as  given  by  the  de- 
ceased, and  ascribe  those  instructions  to  the  overruling  and 
controlling  influence  exercised  by  Mrs.  Elwyn  over  his  en- 
feebled understanding  and  his  exhausted  powers  of  resist- 

VOL.  I.  2  z 
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Pkb.  19.      ance.    But,  then,  if  we  believe  he  gave  these  in§truct]an«, 

j^forey'Bwwn.  ^®  ™"®'  *'***  believe  he  did  so  aware  of  their  nature,  and 
conscious  that  he  was  disposing  of  his  property  in  her  £§• 
vour ;  and  if  so,  no  influence  which  she  may  have  gaioed 
over  him  by  making  herself  useful,  nay,  necessary  to  hii 
existence,  or  by  ingratiating  herself  through  any  attractioiis 
Influence  not  which  she  might  possess,  or  by  constantly  watching  his  in- 

pl«cra*^will'*"  cl^"^^®"«>  or  even  turning  his  weaknesses  to  her  account, 
made  bj a  com- w'ould  be  sufficient  to  displace  a  will  made  under  the  in- 
petent  testator,  flyence  of  such  appliances,  provided  there  existed  the  dis- 
cerning understanding  and  the  willing  mind. 
Pkobabilities     It  is  never  to  be  lost  sight  of,  in  this  case,  that  the  pro- 
dC^  *^ti^^  ^^  babilities  were  by  no  means  against  some  such  disposition  of 
his  property  having  been  consistent  with  his  ultimate  inten- 
tions, even  supposing  the  most  perfect  mental  health  to 
have  continued  on  his  part,  and  the  most  entire  abstinence 
from  interfering  on  the  part  of  those  about  him.    Dr.  EUwyn 
was  his  oldest  and  most  intimate  friend»  at  school,  at  col- 
lege* and  in  all  his  after-life  ^a  connection  enduring  unin- 
terruptedly for  above  half  a  century.     His  infirmities  had 
thrown  him  upon  the  protection  and  support  of  Mrs.  Clwyn 
to  a  degree  of  which  there  can  hardly  be  found  a  second 
example.   Accidental  circumstances  had  separated  him  from 
all  his  own  relations,  towards  only  one  of  whom  he  had 
ever  shewn  at  any  time  a  particular  regard,  and  that  one 
had  scarcely  come  near  him,  perhaps  been  unable  to  ccmie 
near  him,  for  many  months,  during  which  his  health  was 
quickly  wearing  away.    At  a  time  when  no  suspicion  is  pre* 
tended  to  have  existed  of  his  perfect  capacity,  his  firm  will, 
A  Isigebene-  and  his  uninfluenced  disposition  of  his  property,  be  had 

Ei4m"^  thS  ™*^®  ^  ^^^  «^^  ^"  ^*^**"'  ®^  *®  Elwyns.  That  he  after- 
will  of  1896.  wards,  as  they  became  more  essential  to  his  existence,  con- 
ceived an  intention  to  alter  this  original  disposition,  is  clearly 
proved ;  and  though  it  is  only  shewn  with  this  d^ree  o£ 
deamess  that  he  was  minded  to  make  some  new  will,  it  is 
in  the  highest  degree  improbable  that  the  change  should  not 
have  been  in  one  direction,  namely,  to  increase  the  amount 
of  their  former  bequests. 
Recognitioni.       If  the  evidence  of  recognitions  be  held  defective,  as 
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such,  on  the  ground  of  those  declarations  being  by  possibi-  Fsb.  IS. 
lity  applicable  to  another  will  than  the  one  set  up  in  this  2>«rr«vjE&n« 
cause,  at  least,  they  can  hardly  apply  to  the  original  will, 
because  it  is  proved  that  he  intended  to  make  some  new  onei 
and  the  declarations  are  connected  with  that  new  one,  unless 
Mr.  Dickenson,  as  well  as  Miss  Rees,  has  sworn  falsely  ;  to 
say  nothing  of  the  subsequent  declarations  to  the  like  effect 
sworn  to  by  unconnected  witnesses,  who  saw  him  imme- 
diately before  his  death*  The  probability,  then,  is,  that  he 
should  have  altered  his  will  so  as  to  increase  his  bounty  to- 
wards Mrs.  Elwyn ;  and  the  evidence  is,  that  he  intended 
to  alter  it,  and  believed  he  had  altered  it,  most  probably  so 
as  to  execute  that  probable  intention. 

It  is  in  these  circumstances  that  the  will,  sworn  to  have  ConcliinoB. 
been  executed  by  him  after  he  had  given  instructions  for 
preparing  it,  comes  before  us,  and  it  must  be  admitted  that 
a  consideration  of  them  materially  aids  us  in  arriving  at  the 
conclusion  which  rejects  alike  the  hypotheses  of  conspiracy 
and  of  overruling  influence  or  control :  for  sustaining  either 
of  which  hypothesesy  a  far  more  impaired  mind  than  is 
proved,  even  by  the  case  against  the  will,  to  have  existed, 
is  a  necessary  foundation.  Upon  a  careful  consideration  of 
the  evidence,  we  have  arrived  at  the  conclusion  to  which 
the  learned  Judge  in  the  Court  below  came,  after  a  most 
able  and  elaborate  examination  of  it — that  whatever  might 
appear  suspicious  or  mysterious  in  the  first  instance,  is^ 
upon  closer  inspection,  sufficiently  cleared  away,  and  that 
effect  must  be  given  to  the  will  propounded  by  the  Respon- 
dent 

Their  lordships,  therefore,  pronounce  against  the  appeal,     Decree  of  die 
affirm  the  decree  appealed  from,  and  remit  the  cause  to  the  Court  below  af- 
Prerogative  Court ;  but  their  lordships  do  not  consider  that 
any  costs  ought  to  be  given,  either  of  the  proceedings  be-  without  costs, 
low,  or  in  this  Court.* 

Proctors  : — Pitcher y  for  the  Appellants  ;  Smule^  for  the  Respon- 
dents. 

*  The  Committee  consisted  of  the  Lord  President,  Lord  Wynford, 
Lord  Brougham,  Lord  Campbell,  Mr.  Justice  Erskine,  Dr.  Lushingtoii, 
and  Sir  A.  Johnston. 
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Feb,  19.  Hbmfrb  Y  «•  Hknfrb  ¥••— ilfyiAi/.— ^/  om  PHtikm. — ^.Thii 

AppeaI.~Tlie  ^"^  ^"^  appeal  from  the  Prerogative  Court  of  Cftntertuiry,  in 
later  of  two     a  cause  citing  Mary  Ann  Henfrejy  relict  anil 


pl!^!n!!^  with  will  annexed,  of  Mr.  Henry  Henirey  deoeaaed,  to  bring 
no  executor,  in  the  Letters  of  Administration  granted  by  that  Coiut,  and 
PHMslv*^^  ^  ^  ^^^  cause  why  they  should  not  be  revoked,  and  probate 
ing  the  prior  of  the  will  of  the  deeoued,  contained  in  two  teatamentaiy 
^c^'' an  '''"''  ^^"  ^^^^^  reflectively  i4th  July,  18S8,  and  26th  Febra- 
pointment    of  ^9  1839,  granted  to  Charles  Henfrey  and  Charles  M. 

ezecucors,  he]d  Stretton,  the  executors  therein  named ;  promoted  by  Charles 
to  DC    a   sub-  •,     ^  .         ,-■  M.        w     ^  r«i        «  * 

stantive  will,   Henfrey  against  Mary  Ann  Henfrey.    The  deoeaaed  was 

*^<^^orevoke,  contingently  entided,  under  the  will  of  his  father,  to  certain 
the  foinneraad  Property  on  attaining  the  age  of  25,  or  marrying  previously. 
the  appoint-     He  married  under  25,  but  doubts  being  raised  whether  the 
tor^'^kT''''  ^rn^^  was  vaUd,  an  arrangement  was  made  between  him 
tence  of  Prero-  and  the  trustees  under  his  father's  will  that  the  property  ahould 
^^ed"""^     be  retained  Ull  he  reached  25.     In  July,  18S8,  about  a  year 
after  his  marriage,  he  went  to  reside  at  Havre  de  Grace,  io 
France,  but  just  prior  to  leaving  England,  he  executed  a 
will,   dated  14th  July,    1838,  whereby  he  bequeathed  a 
moiety  of  £2,000,  to  which  he  was  entitled  in  reversion, 
under  his  marriage-settlement,  to  his  wife,  together  with 
his  household  furniture ;  and  the  residue  of  hia  estate  and 
effects,  including  his  contingent  interest  under  his  father's 
will,  he  bequeathed  to  his  brother  Charles,  whom  he  ap- 
pointed executor,  with  his  brother-in-law»  Charles  M.  Stret- 
ton.    He  continued  to  reside  at  Havre  till  his  death*  on  the 
27th  February,  1889,  on  the  day  preceding  whidt*  he  exe- 
cuted a  testamentary  paper  in  the  following  words : — 

I  here  by  Leave  all  1  posens  in  this  World  to  my  Wife,  Macy 
Ann  Henfrey,  Containing  Household  Furniture,  Books,  ftc.  I 
likewise  wish  to  be  paid  to  Miss  Diana  Maddoz  the  sum  of  Fiire 
pounds,  which  money  was  borrowed  for  my  use.  this  26  day  of 
February  1839. 

This  paper  was  attested  by  two  witnesses,  and  executed  in 
conformity  to  the  Statute* 

.    In  the  Court  below,  Mr.  Henfrey  alleged  that,  as  the  paper 
of  1839,  whatever  might  be  its  effect  as  a  testamentary  dis« 
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pDsition,  fKd  not  appoint  executors,  or  revoke  the  appoint-      Fsb.  1^ 
ment  of  duMe  named  in  the  will  of  1838,  they  were  entitled     jjZ^  y; 
to  probate  of  both  papers.    On  the  part  of  the  widow,  it      Mtfivy. 
was  alleged  that  the  paper  of  1839  was  the  last  will  of  the 
deceased,  who  thereby  intended  to  make,  and  did  make,  an 
entire  disposition  of  his  property,  without  reference  to,  or 
c<ynnection  with,  any  other  paper. 

The  Judge  of  the  Court  below  (Sir  Herbert  Jenner)  1840. 
held  that  the  paper  of  1889  was,  on  the  iace  of  it,  a  sub-  ^^^  ^' 
stantive  will,  not  being  a  part  of  the  former  will  nor  a 
codicil  to  it :  there  could  not  be  two  substantive  wills,  and 
although  the  latter  contained  no  express  revocation  of  the 
former,  it  was  a  revocation  of  it  ex  necesniaiey  and  conse* 
quemly  a  revocation  of  the  appointment  of  the  executors. 

AddafM,D.9  for  the  Appellant ;  Sir  F.  Pollock,  A.  G.^for 
the  Respondent. 

Db«  Lushikoton  delivered  the  judgment  of  their  Lord-  Judombht. 
ships,  pronouncing  against  the  appeal,  and  affirming  the 
sentence  of  the  Court  below. 

Proctors :— B/aAre  for  tbe  Appellant ;  Coif  for  the  Respondent 


Thb  "  Diana." — Appeal. — Act  on  Pe<»/toii.— This  was  an     Appeal. In 

appeal  from  a  judgment  of  the  High  Court  of  Admiralty,  colliiion,  the 
given  ra  a  cause  of  damage  by  collision,  between  the  own-  ressel  doing  the 
ers  of  two  vessels,  the  Diana  and  the  LiiUe  Hampton*  Thq  damage  is  not 
former,  a  West  Indiaman,  going  up  channel^  the  latter,  a  responsibility, 
small .  schooner,  working  down«  about  nine  in  the  mom-*  under  the  Pilot 
ing  of  the  5th  September,  1839,  met  between  Broadetairs  groJnd^of  a  pi- 
and  Ramsgate,  when  the  LiitU  Hampton,  being  struck  by  lot  being  on 
the  Diana's  cutwater  amidship,  was  sunk.  The  Diana  was  ^i^^  owner  ^^ 
in  charge  of  a  licensed  pilot,  and  the  owners  contended  that  prove  that  the 
if  any  blame  were  imputable  to  that  vessel,  the  pilot  was  in  ^^.J^^d^ot^ 
fault,  and  they  were  exempted  in  such  a  case  from  responsi-  duriv^  from 
bility  under  6  Geo.  4,  c  1 25.  On  the  part  of  the  LUtle  Hamp-  ^^^^^'!l^^j^^^ 
ion,  it  was  alleged  that  the  collision  arose  from  a  want  of  ment  of  Admi. 
look-out  on  board  the  Diana,  whose  duty  it  was,  by  the  ^^^^^""  ^' 
rul^  of  navigation,  to  have  given  way  to  the  schooner,  and 
that  this  neglect  was  not  imputable  to  the  pilot  alone,  the 
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FxB.  19. 
1%»  Diana. 


1840. 
Feb.  18. 


JODOMEMT. 


crew  being  in  pari  delicto.  The  Trinity  Masters,  who  as- 
sisted, the  Judge  of  the  Admiralty  Courts  having  been  of 
opinion  that  the  accident  was  attributable  to  the  default  of 
the  pilot  on  board  the  Dianas  and  likewise  to  the  neglect  of 
the  master  and  crew  in  not  keeping  a  good  look-out  (the 
Little  Hampton  not  being  at  all  in  fault),  the  Court  held* 
that  the  owners  of  the  Diana  had  not  brought  themaelTes 
within  the  exception  provided  by  the  Act,  to  do  which  it 
was  necessary  for  them  to  prove  that  the  accident  arose  en* 
tirely  and  exclusively  from  the  default  or  incapacity  of  the 
pilot ;  that  such  exception  must  be  construed  strictly,  and 
that,  if  the  damage  happen  through  the  joint  misconduct 
of  the  pilot  and  of  the  master  and  crew,  the  liability  under 
the  general  law  still  attaches  to  the  owners  of  the  vessel 
doing  the  damage ;  for  a  pilot  being  on  board  a  vessel,  pur- 
suant to  the  Acty  does  not  discharge  the  master  and  crew 
from  their  proper  responsibility,  in  respect  to  the  manage- 
ment of  the  ship,  the  keeping  a  good  look-out^  as  well  as 
the  execution  of  the  pilot's  orders. 

Their  Lordships  pronounced  against  the  appeal^  affirm- 
ing the  judgment  of  the  Ck>urt  below,  with  costs. 

Proctors : — Addams  for  the  .Appellants ;  Pott  for  the  RetpondenL 


184S. 
April  S5. 


JUDOHEMT. 


In  the  Court  below,  an  action  had  been  commenced  by  the  own- 
ers of  the  cargo  on  board  the  LitUe  Hampton,  which,  after  the  Act 
on  Petition  had  been  brought  in,  was  stayed  till  the  action  by  the 
owners  of  the  ship  bad  been  decided  ;  the  former  then  daimed 
their  costs. 

Da.  Lu8BiiroTON.*^The  only  question  is,  whether  the  owners 
of  the  cargo  are  or  are  not  entitled  to  their  costs ;  because  it  was 
agreed  by  the  Proctor  for  the  owners  of  the  vessel  proceeded 
against,  that  whatever  was  the  decree  made  in  the  case  of  the  ship, 
a  like  decree  should  be  made  in  the  case  of  the  cargo,  with  the 
exception  of  the  costs ;  that  question  seems  to  have  been  reserved 
for  the  judgment  of  this  Court.  Now,  in  all  ordinary  cases,  it  b 
quite  clear  that  the  party  so  proceeding  to  recover  damages  for  the 
loss  or  injury  sustained  by  him,  would  be  entitled  to  his  coata  also; 
and  therefore  the  point  is  narrowed  to  this :  whether,  in  the  prot 

*  See  7  MmdUy  Law  Mag,  83. 
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ceeding  on  the  part  of  the  owners  of  the  cargo,  there  has  heen  any  Pu.  19. 
thing  of  culpable  delay  or  vexation  in  conducting  it,  that,  ought  to  m^Ty 
deprive  them  of  their  costs.  Undoubtedly,  the  action ,  was  com- 
nienced  at  a  very  late  period ;  but  I  think  the  circumstances  of  the 
case  satisfactorily  account  for  the  delay  ;  and  I  must  also  observe, 
that  where  the  owners  of  a  cargo,  and  the  owners  of  a  ship,  which. 
is  run  down,  are  different  persons,  I  am  not  aware  that  this  Court 
has  any  authority  to  compel  the  owners  of  the  cargo  to  proceed  at 
one  and  the  same  time,  or  to  say  that  they  are  not  entitled  to  pro- 
ceed at  a  later  period,  if  they  think  it  their  interest  so  to  do.  The 
Court  would  be  extremely  sorry  to  see  vexatious  proceedings,  and 
double  suits ;  and  where  it  perceived  parties,  without  just  cause, 
resorting  to  such  courses,  it  would  not  allow  them  the  benefit  of 
costs.  But  I  do  not  in  this  case  see  that  there  was  any  attempt 
at  such  vexation ;  on  the  contrary,  it  appears  to  me  that  if  the 
Proctor  for  the  owners  of  the  vessel  proceedtd  against  had  con- 
sented, in  the  first  instance,  that  the  decree  with  respect  to  the 
ship  should  be  binding  with  respect  to  the  cargo,  the  small  costs 
that  had  already  accrued  (with  the  exception  merely  of  the  arrest 
of  the  vessel )  would  altogether  have  been  saved.  I  see  no  reason 
for  not  giving  the  owners  of  the  cargo  their  costs,  and  therefore  I 
•hall  pronounce  for  the  motion,  with  the  costs. 


Prnrogatibf  orourt  of  tSantivbuvv. 

February  19. 

In  tbb  Goods  of  Susannah  Harb,  Spinster,  dec* —     A  paper  at- 

Afcrfiw.— The  te«totrix  died   26th  January.  1842,  having  *«.V«**  ^^  ^^ 

^  °  witnesses,  one 

made  a  wiU  dated  4th  August,  1841,  in  her  own  hand-  of  whom  was 
writing,  and  which  purported  to  have  been  executed  by  her  "°*^'*  j^*?  f^ 
in  the  presence  of  two  witnesses,  workmen  employed  in  the  signature    was 
house.    There  being  no  attestation-clause^  the  affidavit  of  ""^de    *"^^ 
the  witnesses  was  required,  one  of  whom  deposed  that  the  mitted  to  pro- 
deceased  came  into  the  room  where  they  were,  and  desired  ^'*^* 
him  to  see  her  sigti  her  will,  which  she  did  in  the  presence 
of  himself  and  co-witness,  who  was  about  three  yards  off. 
This  other  witness,  however,  did  not  recollect  that  he  saw 
the  deceased  sign  her  name  to  the  paper,  though  he  was  in 
<the  room  at  the  time. 
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judomimt. 

Motion 
gxunted. 


R*  PhiUmorty  D.»  moved  for  probate. 

Sir  H.  Jbnnbr  Fust. — One  of  the  witnesses  deposes 
that  the  testatrix  signed  the  will  in  the  presence  of  both,  and 
they  subscribed  their  names  in  her  presence.  I  think  the 
requisites  of  the  Statute  were  complied  with.  Decree  pro- 
bate of  the  paper* 

9r.  Towmetid^  Proctor. 


Administra* 
tion  with  will 
annexed  ((rant- 
ed to  the  widow 
of  a  testator,  on 
behalf  of  a  mi- 
nor son,  ap- 
pointed execu- 
tor, in  the*  ab- 
■eiice  of  a  party 
having  a  pre- 
ferable claim. 


JaoTiow. 


JUDOMXKT. 


In  thb  Gooob  of  Richard  WiDOBm,  bbo.— ilfo^ans.—* 
The  deceased  died  7th  September,  1841,  having  executed  a 
will  dated  4th  February,  1837,  whereby  he  appointed  his 
second  son,  by  his  first  wife,  sole  executor.  He  bequeathed 
the  interest  of  dC500  Three  and  a  half  per  Cents,  to  his  wi- 
dow (his  second  wife,  by  whom  he  had  no  children)  for  life, 
and  after  her  death,  or  upon  her  re  marriage,  the  money 
was  to  go  to  the  executor,  in  trust  to  pay  a  portion  of  it  to 
some  other  members  of  the  family^  but  there  was  bo  spe- 
cific disposition  of  the  residoe.  The  executor  being  a  minor 
of  17,  it  was  necessary  for  some  person  to  take  admiiiistrs' 
tion  with  will  annexed  on  his  behalf.  The  other  next  of  kin 
were  the  eldest  son  and  two  daughters,  one  married,  the 
other  a  spinster.  The  eldest  son  (who  was  of  age)  had  gone 
abroad  in  18S3,  and  seuled  at  Valparaiso ;  but  he  had  not 
been  heard  of  by  his  family  since  1835,  and  it  was  doubtful 
whether  he  was  living.  The  two  sisters  had  renounced  their 
right  to  administration,  but  the  husband  of  the  married  sis- 
ter had  gone,  as  mate  of  a  merchant-vessel,  to  the  Eaat 
Indies,  and  his  return  was  uncertain. 

Jmner,  D.,  moved  for  a  gi*ant  of  administration,  with 
will  annexed,  on  behalf  of  the  minor,  to  the  widow,  as  his 
guardian. 

Str  H.  Jbnnbr  Fi78T.<— The  renunciation  of  the  married 
sister  is  not  sufficient  without  a  proxy  from  her  hu^Mind ;  but 
it  is  necessary  that  there  should  be  a  representation,  other- 
wise the  widow  would  be  deprived  of  wliat  was  intended 
for  her,  namely,  the  interest  of  the  £500  stock ;  and  aV 
though  the  Court  would  be  unwilling,  under  any  drcmn^ 
stances,  to  depart  fVom  the  usual  course  of  proceeding,  to 
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protect  the  interest  of  an  obtent  party;  in  diia  oaae^  that  Pn.  19. 

party  would  be  entitled  to  the  grant,  not  fiir  bis  own  use  y^T^  ^^ 

and  benefit,  bat  for  that  of  the  minor.    If  the  Court  can, 

under  special  civcumstancesy  depart  from  the  ordinary  prao-  Under  tbe 

tice,  there  is  no  reason  why  it  should  not  do  so  in  this  pe-  ■P*^**  ««««• 

stances* 
cuHar  case,  which  is  a  fit  case  for  the  exercise  of  its  discre* 

tioa.  Decree  administration  with  wiU  annexed  to  the  widow  motion  granted. 
of  the  deceased)  who  has  been  elected  by  her  son-in-law  as 
his  guardian  for  taking  the  administration  for  his  use  and 
benefit  till  he  is  of  age; 
Jennet^  Proctor. 


In  thb  Goods  of  John  Mii<K8  BiDOWAy,  dcc— Mo<Joik     A  paper  rs- 

-^The  testator  died  5th  September,  1841,  haTing  made  his  ^^  ^  \^^ 

wilU  dated  the  5th  October,  18S8,  thereof  appcnnting  his  written  at  the 

cousin  T,  R-  and  H.  W.  executors,  and  on  the  27tb,  he  *ily  ^^  e^utod*! 

executed  the  same*    In  this  mill  is  a  bequest  to  his  wife  of  not  proved  to 

''  Siicb  axtides  of  hoi^iehold  fornitttre  as  are  specified  in  a  ^^®  ^'l^^ 

*  ten  prior  to  ttie 

written  Ust,  herewith,  and  Mgned  by  me  and  by  one  or  both  date  of  a  later 

of  my  executors.:"  and  on  the  third  side  of  the  sheet  o^J^J'*^;,^  '^^ 

pafier  appeared  such  a.  list,  signed  by  the  testator  and  the  thereto,— le- 

twe  executors.    At  tbe  condusien  of  the  list  are  the  follow-  ^^^"^  probate, 
1       .,  T  11.  A  1  .      ,     as  part  of  the 

11^  words :  "  i  bequest  also  roat  a  quarter  of  the  anmitty  be  ^m. 

paid  her  regularly  in  advance :"  referring  to  a  bequest  in  his 
will  of  an  annuity  of  £80^  |o  his  wife  for  life.  Upon  inquiry 
of  the  executors,  as  to  wheu  the  list  was«  signed,  it  appeared 
thai  die  wiU  was  written  by  H.  W.,  one  of  them,  who  resi- 
died  in  London,  and  waa  sent  by  him  to  the  testator  in  Oc* . 
tober,  1838,  with  a  list  of  artidea  of  furniture  on  a  separate 
pieoe  of  paper,  at  which  time  there  waa  uodiing  written  oo- 
the  third  side  of  the  wilL  H.  W.  could  not  remember  the 
precise  time  when  he  sigaed  his  name  to  the  listt  nor  whe- 
ther T.  R.,  the  other  executor,  was  then  present.  T.  R.,  in 
his  affidavit,  stated  that  the  testator,  in  July,  1841^  produced . 
the  paper  to  him  ;  that  it  had  the  testator'a  and  H*  W/s 
names  subscribed  to  it,  and  that  the  testator  declared  it  to 
be  his  act  and  deed^  and  he  (T.  R.)  thereupon  signed  it ; 
b^t  that  H*  W.  was  not  present  at  that  time.  Oa  the  22nd 
VOL.  I.  3  a 
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[Hii-  T. 


MOTIOW. 


JVDOMniT. 


FiB^.      July,  1841,  the  testator  duly  executed  a  codicil,  merelj  rc- 
Bidgwt^^tUe,  ▼o^^'^g  the  appointment  of  H.  W*  as  executor. 

Whiley  D.,  moved  for  probate  of  the  ^ill  and  the  last^ 
mentioned  codicil  to  the  remaining  executor. 

Sir  H.  Jbnnkr  Fust. — ^When  the  list  was  written  does 
not  exactly  appear ;  it  was  not  written  at  the  time  when 
the  will  was  executed,  in  October,  1838 ;  H.  W.,  the  execu- 
tor, who  wrote  the  paper,  says  that  when  he  sent  it  to  the 
deceased,  there  was  nothing  written  on  the  third  side  of  the 
will,  and  it  is  stated  by  T.  R.,  that  the  testator  produced  it 
to  him  in  July,  1841,  when  it  had  the  tesUtor's  and  H.  W/s 
names  to  it.     Now  this  list  is  signed  by  the  testator  and  by 
the  two  executors ;  but  they  do  not  sign  it  as  witnesses,  but 
merely  as  identifying  the  paper,  as  that  which  the  testator 
referred  to  as  '^  a  written  list,  herewith,  and  signed  by  me, 
and  by  one  or  both  of  my  executors.**    On  the  22nd  July, 
1841,  the  testator  executes  a  codicil,  the  purport  of  which  is 
to  revoke  the  appointment  of  H.  W.  as  executor,  and  there- 
fore,   the  supposition  and  the  presumption  is,  that  this 
codicil  was  executed  after  the  list  was  signed  by  the  testa- 
tor, as  H.  W.  signed  that  list  as  one  of  the  executors  of  his 
will.    But  the  effect  of  this  codicil  is  not  only  to  revoke  the 
appointment  of  the  executor,  but  to  confirm  the  wiU  of  Oc- 
tober, 18S8.    The  codicil  of  22nd  July,  1841,  is  signed  by 
a  mark— -I  presume,  because  the  testator  was  ill,  as  the  list 
is  signed  by  him  very  well ;  but  there  is  no  evidence  that 
the  list  was  written  on  the  will  previous  to  the  execution  of 
the  codicil,  or  it  is  probable  that  there  would  be  some  re> 
cognition  of  that  paper ;  but  there  is  no  reference  to  it,  and 
it  should  seem  that  it  did  not  then  form  part  of  the  testa* 
mentary  dispositicm  of  the  deceased.    Probate  is  asked  of 
the  will  and  codicil,  and  that  is  the  proper  form,  omitting 
the  list,  as  it  was  not  in  existence  at  the  time  the  will  was 
written,  and  is  not  referred  to  in  the  codicil  of  the  22Dd 
July,  1841. 

Jennety  Proctor. 


A  paper  at-      InthrGooos  ofJamb8Man8fibld,dbc.— Mortem. — ^The 
witnesKt,   ^  deceased,  who  bad  been  a  pensioner  sergeant  in  ihe  serrice 
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of  the  East-India  Company,  died  2nd  October,  1841,  a  ba-      Fb&  19. 
cbelor,  on  board  the  ship  City  of  Poonah,  at  sea.    On  the  jfajJZw  |^ 
27th  SepteDdber,  his  friend,  W.  D*,  at  his  request,  drew  up  a   . 
will  for  him,  which  he  executed  in  the  presence  of  W.  D.,  Jj  j^f "-  Jnme 
no  other  person  being  at  that  time  present.    The  deceased  occasion    pro- 
wishing  that  R.  B.  and  W.  R.  G.»  should  also  witness  the  ^"s^cd^haf^ng 
will,  he  (W.  D.)  left  a  space  at  the  bottom  of  the  pap^r  for  signed  the  pa- 
their  signatures,  inserting  their  descriptions,  signing  his  own  ^'^"i,  gjll 
name  beneath,  in  the  presence  of  the  deceased,  delivering  niture  thereto, 
the  will  to  him.     On  the  same  or  the  following  day,  R,  B.  "^  onViritaw! 
being  present  with  the  deceased,  and  W.  D.  being  also  pre-  only,  — refused 
sent,  the  deceased  produced  the  will,  and  gave  it  to  R.  B.»  re-  P^^*^^- 
questing  him  to  witness  the  same,  which  he  did  in  the  pre^ 
sence  of  the  deceased  and  of  W.  D.,  by  signing  his  name  in 
the  blank' left  for  it.    On  a  subsequent  occasion  (when,  was 
not  remembered),  W.  R.  G.  being  present  with  the  deceased 
and  R.  B.  and  W.  D.  being  also  present,  R.  B.  requested 
W.  R.  6.  to  witness  the  will,  which  he  delivered  to  him,  but 
no  remark  was  then  made  by  the  deceased.    W.  R.  G.  then, 
in  the  presence  of  R.  B.  and  W.  D.,  and  in  that  of  the  de* 
ceased,  signed  his  name  to  the  will  in  the  blank  left  for  it. 
These  facts  were  stated  in  the  affidavit  of  W.  D.,  the  only 
evidence  produced*    The  effects  were  under  £300. 

Prait,  D.,  moved  for  Letters  of  Administration,  with  will  Motiom. 
annexed  (no  executor  being  named  therein),   to  the  de- 
ceased's father',  the  principal  legatee,  expressing  his  fear  that 
the  Court  could  not  accede  to  the  motion. 

Sir  H.  Jbnnsr  Fust. — The  difficulty  4s  to  know  whether  Judqmsmt. 
there  has, been  a  sufficient  execution.  The  father,  the  only 
person  entitled  to  the  property,  in  case  of  intestacy ,  is  willing 
to  take  administration  with  the  will  annexed ;  but  the  ques- 
tion iS|  whether  the  Statute  has  been  complied  widi ;  that  is, 
whether  the  deceased  made  or  acknowledged  his  signature 
in  the  presence  of  two  witnesses  present  at  the  same  time. 
There  have  been  one  or  two  cases  coming  pretty  near  to  this  Similar  cases., 
in  the  circumstances.   A  very  slight  circumstance  may  make 

*  R.  B.  was  a  lieutenant  in  the  49th  regiknent;  W.  R.  G.  was  the 
surgeon  of  the  ship. 
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Fxi.  19.  all  Ihediferenoe.  In  one  cMe/  a  lady  mrole  a  will  herself, 
jlfy^^^^  aixl  sent  for  two  wltiieues  to  attest  it,  and  when  lold  that  tliey 
had  arrived*  expressed  joy :  this  was  held  to  be  an  acknow- 
ledgment sufficient  to  satisfy  the  Act.  IPrati^  In  Wkiie  ▼. 
The  BrUM  Musetm,i  it  was  held  (under  the  Statote  of 
Frauds)  that  the  production  of  the  will  simply  was  auffi- 
eient.  In  the  case  ^  Ann  AUm%X  where  the  deoeaaed  eie- 
cated  the  will  in  the  presence  of  -one  witness,  who  atteated 
it,  and  afterwards  acknowledged  her  mark  to  another  witr 
ness»  in  the  presence  of  the  former,  and  the  latter  witness 
subscribed  the  will  in  the  presence  of  both,  the  Court  de- 
clined to  grant  the  motion  for  probate*]  The  Court  in  thst 
case  gave  no  eiqsress  decision  upon  the  point.  In  this  case, 
I  have  not  heard  what  information  the  other  witneaaes  esa 
Motkm  re-  givey  as  to  what  did  actually  take  place.  I  shall  "reject  the 
^^  motion.    I  do  so  on  the  ground  that  no  acknowledgment  by 

the  deceased  to  two  witnesses  present  at  die  aame  time  is 
proved :  he  merely  produced  the  paper,  and  the  witneases 
subscribed  their  names  to  it. 

TM8y  Proctor. 


Ootttt  or  iburrogatM  or  t%t  SluHtoial 
(Sommtttff  or  ti^t  pritis  €roHmii« 

Februaby  22. 

Appeal.—  Fife  o.  Blunt.— Jlfo<ttMi.«-*-This  was  an  appeal  from  a 
LIbd '^not^rel  •e^^nce  of  the  Arches  Coart,$  in  a  suit  for  subtractioB  of 
quired  to  be  tithes.  The  Appellant  (who  conducted  the  proceedings  in 
^^^^^  person),  in  obedience  to  the  assignation,  brought  m  his  Liiid 
Court  sot  com-  of  Appeal. 

SSJSt^to' bJ     TA«  Proctor  for  the  Respondent  objected  ihat  die  Libel, 
gi?«i  for  costs,  as  well  as  the  Inhibiticm^  was  not  signed  by  Counsel^  as  re- 
quired by  the  96th  Canon. 

*  Imlht  Good*  of  Mary  Warden,  2  Curt  334.  t  6  Biug.  310. 

\  2  Curt  331.  §  See  ante,  p.  173. 
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Dr.  Burkabt  held  that  the  Canon*  did  not- apply  to  prcK      Ful  St. 
ceedings  in  this  Court,  and  admitted  the  Libel.  jWr^fiftotf 

The  Proctor  for  the  Respondent  then  applied  for  an  order      Motion  for 
of  Court  that  the  Appellant  should  give  security  for  costs.    Becuricy  for 

Db.  Bornaby  declined  to  entertain  the  application  unless  ^^^^  ^  ^^^^ 
made  by  Counsel.  by  Counsel. 

AdtUtms,  JXy  for  the  Respondent. — 1  am  ready  Co  move  Abgumint. 
that  Mr.  Fife  be  required  to  give  security  for  the  costs. 
Thwe  have  been  two  appeals  already^  both  of  whtdi  were 
rejected ;  the  case  has  been  going  on  for  foor  or  five  years, 
and  the  appeal  is  evidently  for  the  purpose  of  vexation  and    Appeal  vexa- 
delay,  and  nothing  else.  *  ^'^"^ 

Dr.  Burnaby. — ^I  cannot  take  upon  myself  to  grant  tiie  Judgmint. 

motion ;  I  must  refer  it  to  the  Judicial  Committee ;  it  is      This   Court 

more  than  a  Surrogate  can  take  upon  himself  to  do.    I  sit  "°^  competent 
,  ,  to    grant    the 

here  to  expedite  prooeedings,  and  I  could  not  delay  them  on  motion. 

account  of  a  collateral  matter. 

Motion  refused.  Refused. 

7W$,  Proctor  for  the  Respondent 


WtnoiMOot  Court  of  eanutbuvtf* 

February  S2. 

Im  thb  Oooob  op  Louisa  £i«izabetr  Countbss  of     Probate  of  s 

Durham,  widow,  DBC.*-Mo<tt>ji  — The  testatrix,  relict  of  "^©l^^*  ^U  of 

ftnother    iMurtv 
the  late  Earl  of  Durham,  died  at  Genoa^  26th  November,  deceased  giuiu 

1841,  having  executed  her  will  in  duplicate,  dated  Sid  Go-  ed  as  part  of 
tober,  1640,  appointing  her  brother,  Uie  Hon. Charles  Grey,  testatrix,  which 
and  the  Hon#John  G.B.  Ponsonby,  executors.    The  will,  Bpecifically  re- 
after  reciting  that  the  late  Earl,  by  his  wiU,  dated  29th  Sep-  ^^"^  ^*'*"*^' 
tember^  18S7,  had  devised  and  bequeathed  to  her  all  his  read 
and  personal  estate,  and  apfxmited  her  wAe  executrix  and 
residuary  legatee,  devised  and  bequeathed  all  her  real  and 

*  The  Canon   directs  "that  no /jiAi&t^ioii  shall  be  granted  out  of  • 

any  Qmrt  h^mgitig  to  the  Archbiahop  of  Canterbury,  at  the  instance  of 
anj  party,  unless  it  be  subscribed  by  an  Advocate  pnietishig  in  the  said 
Court." 


966  PREROGATIVE  COURT.  [Hil.  T. 

FsB.  82:  personal  estate  to  her  executors^  upon  trust  for  her  onlj  sod, 
^^y^^^y  ^  the  present  Earl  (a  minor,  aged  13),  his  heirs,  executors,  ad> 
^wtham^  die,  ministrators,  and  assigns,  to  be  conveyed  to  him  when  he 
should  attain  the  age  of  21,  or,  in  case  of  his  previous  death, 
to  the  eldest  of  his  issue  male»  when  21,  or  if  he  should  die 
under  21  without  leaving  issue  male  living  at  his  decease, 
then  '*  upon  the  trusts,  intents,  and  purposes  expressed  and 
declared  in  and  by  a  will  (afterwards  revoked  by  the  will  of 
29th  September,  1837),  executed  by  the  late  Earl,  bearing 
date  12th  April,  1826,  or  such  of  the  said  trusts,  intents, 
and  purposes,  as  shall  be  then  existing  and  capable  of  taking 
effect ;"  and  after  providing  for  the  maintenance  and  edu- 
cation of  her  son,  or  of  such  his  issue  male  as  should  be 
presumptively  entitled  under  the  trusts,  during  his  minority, 
and  also  of  her  other  children,  the  testatrix,  in  case  her  son 
should  die  before  21,  charged  her  real  and  personal  estate 
with  £20,000  to  each  of  her  three  daughters,  in  addition  to 
their  portions  under  her  marriage-settlement.  By  the  will 
of  the  late  Eari,  dated  12th  April,  1826,  referred  tain  the 
will  of  the  testatrix^  his  real  estates  are  directed  to  be  held 
(in  the  event  of  his  not  leaving  any  son,  or  issue  male  of  any 
son)  in  trust  for  his  brother  (subject  to  certain  conditions), 
with  divers  remainders  over,  the  trustees  to  stand  possessed 
of  the  leasehold  mines,  collieries,  and  other  premises,  apon 
the  same  trusts  as  the  freehold  hereditaments  therein  men- 
tioned. After  the  testatrix  had  executed  her  will,  and  pre- 
viously to  her  ladyship  leaving  this  country,  in  October, 
1841,  she  informed  Mr.  Stephenson,  her  confidential  adviser, 
who  wrote  and  attested  her  will,  that  she  had  deposited  one 
part  thereof  in  the  strong-room  at  Lambton  Castle,  with  the 
said  former  will  of  the  late  Earl,  and  upon  search  in  such 
room  after  the  funeral  of  the  Countess,  a  packet,  tied  up  and 
sealed  with  her  seal,  and  endorsed  with  her  initials,  was 
found  by  Mr.  Stephenson,  and  being  opened  by  him  in  the 
presence  of  the  Hon.  Mr.  Grey,  one  of  the  executors,  and 
others,  contained  one  part  of  the  will  of  the  Countess  and 
one  part  of  the  former  will  of  the  late  Earl ;  the  other  part 
of  the  will  of  the  testatrix  was  in  her  own  possession  at  Grehoa, 
and  had  been  brought  to  England  by  the  Hon.  Mr.  Pon« 
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8onby«  the  other  executor ;  a  duplicate  of  the  former  will  of      Fa.  22, 
the  late  Earl  waa  enclosed  in  a  separate  envelope,  and  depo-     rujZZL  ^f 
sited  in  the  same  strong-room  at  Lambton  Castle.  Durhim,  dee, 

Addams^  D.,  in  support  of  the  motion  for  probate  of  the  Feb.  19 and  82. 
will  of  the  Countess  and  of  the  former  will  of  the  Earl,  as  AacoiaiiT, 
together  containing  the  will  of  the  testatrix. — The  rule  has        Rule    in 
been  repeatedly  recognized  which  is  laid  down  inHabergham  j^^^^  ^' 
V.  Vincent,*  that,  if  a  testator  refers  in  his  will  to  any  paper, 
describing  it  so  that  there  is  no  doubt  of  its  identity,  such 
paper  becomes  a  part  of  his  will.     The  present  Will  Act     Not  altered 
does  not  alter  that  rule ;  it  provides  that  a  revoked  will  l^theWiUAct 
may  be  revived  by  a  codicil ;  but  it  does  not  require  that 
the  revoked  will,  in  order  to  be  revived,  shall  be  present,  if 
tbe  codicil  refers  to  it  so  specifically  that  it  is  impossible 
there  can  be  a  mistake*    Here  there  cannot  be  a  more  spe-      The    paper 

dfic  reference  than  is  made  to  the  Earl's  will  of  1826  ;  in  JpecificaUy  re- 

feixed  to. 
addition  to  which,  the  papers  are  found  together  sealed  up 

in  the  same  envelope.     [Pbb  Curiam. — ^I  should  like  to  be  Pia  Cua. 

satisfied  as  to  whether  the  trusts  created  would  be  carried 

into  effect  by  the  Court  of  Chancery.     There  are  minors 

whose  interests  would  be  affected.]     Their  interest  depends 

upon  the  present  Earl  dying  in  his  minority.     If  Lord  Dur-      Inoonveni- 

ham  should  die  under  21,  leavinir  no  male  issue,  the  trusts  ^^^^^tnfaaal 

"*  ,  of  motion, 

of  the  former  will  of  the  late  Earl,  relating  to  personal  as 

well  as  real  estate,  cannot  be  carried  into  effect  unless  pro- 
bate of  it  be  granted  as  part  of  the  will  of  the  Countess, 
whose  testamentary  intentions  may  otherwise  be  defeated;  at 
all  events,  without  an  expensive  Chancery  suit.  On  the 
other  hand,  no  inconvenience  could  arise  from  probate 
being  granted  of  a  document  expressly  referred  to  in  the 
executed  paper,  and  so  clearly  identified.  QPbr  Curiam.—  Per  Cur. 
The  difficulty  is  to  know  what  to  do  in  case  of  opposition. 
The  Court  could  not  compel  the  production  of  the  revoked 
will  of  Lord  Durham.  It  is  a  difficult  question,  not  so  much 
with  reference  to  this  case  as  to  other  cases  which  it  will 
govern,  where  the  paper  is  not  before  the  witnesses  at  the 
time  of  execution.  At  the  same  time,  I  do  not  know  how  I 
can  refuse  the  motion.    In  Smart  v.  Prujean,'^  it  was  held 

•  2  Ves.  iua  209.  t  6  Vei^  505. 
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FsB.  as.      that,  in  order  to  incorporate  an  unattested  paper  with  the 

CoyfUen  of    ^^^*  ^^^  rantt  be  so  identified  that  there  can  be  no  mistake.^ 
Durham^  dec.  Which  is  the  case  here. 

JuDGifxirt.  Sir  H.  Jbnnbr  Fust.— -There  can  be  no  doubt  that  tiie 

revoked  will  of  the  late  Earl  of  Durham  is  the  identical  paper 
referred  to  by  Lady  Darham  in  her  will,  and  diat  it  waa  her 
Difficalty.  intention  that  it  should  form  part  of  her  will.  Great  diffi- 
culty might  arise  in  such  a  case  if  the  paper  were  in  the 
hands  of  a  third  person  who  could  not  be  compelled  to  pro- 
duce it  But  still  I  cannot  refuse  probate  to  a  paper  ao  dis- 
Such  cases   tinctly  referred  to.     In  such  cases,  however,  these  papers 

brought  before  "^^'^  "^  P^^  without  the  knowledge  of  the  Oourt,  uidess  it 

the  Court        is  a  very  special  case.    I  do  not  mean  to  lay  down  the  rule 

so  strictly  that  no  papers  can  pass  except  in  open  Court, 

because,  under  special  circumstances,  I  would  hear  a 

^ted"*         camerd.    Decree  probate  of  bodi  papers. 

StokeSf  Proctor. 


«ran»i«tairv  <Eraurt  af  lUnHotu 

February  23. 

A  fiieulty  can-      Turnbr   v,   thr  Rcctor    and   Churchwabubms    in 
not  be  ffranted    .  n 

for  a  church  re- ^^^'^^)  ^^^  '''^^  Parishioners  in  obnbral,  op  tbb 

building,  where  Parish  of  Hakwrll.-— Afa^sofi. — Thia  was  an  applicatioa 

U^l^ftili  ^  ^^«  P**"^  ®^  *  parishioner  of  Hanwell,  Middlesex,  for  a 
it  take  place.--  fatuity  for  the  making  of  a  bttrial-f^ace  for  himself  and  his 

^t^^^teS-  ^«™'^  *«  ^"^  P*"*^  ^"^^'  ^  ^  exchisioo  of  others. 
risdiction    de-  There  was  at  the  time  of  the  motion  no  parish  churchy  the  old 

W^r^Snu'hcL   ^^^""^^  having  been  almost  entirely  taken  down,  and  a  new 
one  in  the  course  of  being  built.    There  was  a  proxy  of  con- 
sent f^om  the  rector  and  churchwardens^ 
AddamSy  D.,  in  support  of  the  motion. 
JoDOKxira.   '        Dr*  LvsHiNOTON. — I  cannot  grant  such  a  faculty.    How 
If  altar  taken  can  I  grant  a  faculty  for  a  chmrcb  not  built?    If  the  ahsr 
seoatlonn^sl  ^  ^^^^  taken  down,  there  most  be  a  re^cansccratiep',  and 
sarj.  my  jurisdiction  depends  entirely  ratimu  locu     [Addams.'^ 
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Could  not  the  Court  gnuit  a  faculty  prospectivelyj  upon  con-      Fsb.  83. 
secradon?]     If  I   had  juritdiction :   but  no  consent  will  XunayJReciar 
create  a  jurisdiction  where  there  is  none.  ^c.  ofBatuodL 

Motion  refused.  Till    then, 

^^^^  Court   haa  no 

"  jurisdiction. 

On  the  first  Session  of  Trinity  Term,  the  motion  was  re*  May  31. 
newed^  and  (the  church  having  been  re-built  and  conse- 
crated) a  faculty  was  granted. 


Vbrb  t;.  VbAb.— -CaKM*— This  was  a  suit  for  divorce,  by       Practice.— 

reason  of  adultery,  by  the  husband  against  the  wife.  ^^  •  ^'  ^"^^  ^^' 

.    ^  ^  ,  vorce  by  reaaon 

Thb  Court  noticed  that  the  divernty  of  one  of  the  par*  of  adultery,  the 

ties  had  not  been  proved  by  direct  evidence,  and  that  the  fact  ^^  of  diverai^ 

^  'f  '  must  be  proved 

could  only  be  collected  by  travelling  through  the  whole  evi-  by  direct  evi- 
dence;  and  required  that,  in  all  such  cases,  the  rule  of^^^^* 
Court  should  be  strictly  observed,  by  establiflhing  the  iden- 
tity and  the  diversity  by  direct  evidence. 

(The  Court  was  satisfied  with  the  proof  in  this  case,  and     Indirect  evi- 
pronoonced  for  the  divorce.)  ^f^JJ^  ttcm^t^ 


February  26. 

■  . 

Gox#i<tbb  o.  Lanobbbar,  Conwat,  and  RiVAX.>^Alle»  Probate  of 
galfofi. — This  was  a  business  of  proving  in  solemn  form  of  ^l^h^  to^be 
law  certain  bequests  cootained  in  a  paper  purporting  to  be  obtained  as  re- 
tbe  will  of  Mary  Ryan,  spinster,  dee.,  dated  2nd  Decern-  fomfng  p^'of, 
ber,  1B22,  as  being  a  supplement  to,  and  to  be  taken  as  part  the  will  of  ano- 
of,  the  sixth  codicil  to  the  wiU  of  PhUip  Ryan,  late  of  Brus-  JJj,der^5lJ^cii. 
sels,  dec. ;  promoted  by  Mr.  John  Collier,  executor  of  the  cumstancea,  re* 
will  and  six  codicils  of  Mr.  Ryan  (of  which  probate  had  been  ^^^^^^  ^ 
granted  by  this  Court),  against  Susan  Langebear^  spinster,  yond  all  doubt 
and  Sarah  Conway  (wife  oi  Mr.  £•  Couway),  the  residuary 
legatees  named  in  the  said  sixth  codidli  dated  96th  May, 

VOL.  I.  3  b 
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Fbb^6.      1829,  and  against  Mr.  Francis  Rivaz,  an  executor  of  the 
C^ir  Y,     ^'^^  ^^^  A  codicil  of  Miss  Mary  Ryan,  dated  respectively 
LangAetar.     9th  October,  18S4,  and  SOth  July,   1885.    The  AlU^an 
propounding  the  portion  of  the  paper  in  question  pleaded 
that  Mr.  Philip  Ryan,  by  his  will  (dated  10th  September, 
1824),  proved  in  this  Court,  with  six  codicils,  in  August, 
1841,  bequeathed  the  residue  of  his  property  to  his  niece, 
Mary  Ryan,  absolutely ;  that  by  the  sixth  and  last  oodidl 
to  the  will,  he  confirmed  certain  legacies  by  Miss  Ryan  then 
before  purported  to  have  been  bequeathed  to  certain  of  her 
Irish  relations,  and  gave  the  residue  of  his  property  to  her 
for  her  life  only,  and  after  her  decease  to  his  great  nieces, 
Susan  and  Sarah  Langebear,  in  the  following  words: — ^''•By 
my  said  will,  I  have  left  residue  of  my  property  to  said  Mary 
Ryan,  which  she  has  bequeathed  certain  sums  of  to  reladoos 
in  Ireland :  Now  I  do  hereby  confirm  those  bequests  or  le- 
gacies, but  hereby  order  that  part  of  the  residue  of  my  for- 
tune, to  the  amount  of  JE400  sterling,  shall,  at  Miss  Eyaa'i 
death,  be  paid  to  said  Francis  Rivas,  his  heirs  or  exe- 
cutors, and  the  total  remains  of  said  residue  Inow  bequeath 
to  my  grand-nieces,  Susan  and  Sarah  Langebear,  thdr  bein 
or  executors;"  that  Miss  Ryan  died  in  1837,  having  i^ 
pointed  Mr.  John  Collier  (the  executor  of  Mr.  Ryan's  will) 
and  Mr.  Francis  Rivaz  her  executors ;  that,  after  her  death, 
search  was  made  in  her  repositories  for  papers  connected 
with  her  property,  and  the  only  papers  found  of  a  testamen- 
tary nature,  dated  prior  to  1829,  were  two  (A  and  B),  both 
dated  2nd  December,  1822 ;  that  the  paper  A  (purporting  to 
be  the  draft  or  pattern  from  which  B  was  transcribed)  vis 
(with  the  exception  of  two  Christened  names)  in  the  hand- 
writing of  Mr.  Philip  Ryan ;  that  the  paper  B  was  transcribed 
by  Miss  Ryan  from  A ;  that  the  bequests  of  dC2,000  to  J. 
MacLaughlin  and  £2,000  to  Ann  Kennedy  are  the  very  be- 
quests referred  to  by  Mr.  Philip  Ryan  in  his  sixth  codidl, 
who,  by  the  clause  of  confirmation  therein  recited,  adopted 
that  portion  of  Miss  Ryan's  will,  and  that  such  portion  was 
entitled  to  probate  as  part  of  Mr.  Ryan's  sixth  codidl.   The 
contents  of  paper  B  (almost  literally  the  same  as  A)  were  as 
follows  :•*- 
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I,  Mary  Ryan,  residing  stBruxelleB,  in  the  kingdom  of  Holland,       Fib.  28* 
do  declare  this  to  be  iny  last  will  and  testament,  having  as  yet      f^^Z 
made  no  other  will,  and  for  the  execution  of  tenour  and  substance      'Laiutb§ar. 
of  said  last  will  and  testament,  I  do  appoint  my  friends  V.  F.  R., 
A.  R.,  and  F.  R.  jun.,  of  London,  or  any  two  of  them,  as  they      ^ 
shall  agree  to  accept  the  charge,  to  be  my  lawful  executors  to  this 
my  last  will  and  testament ;  by  which  I  bequeath  to  my  sister, 
Susan  Langebear,  wife  of  Richard  Langebear,  of  Plympton,  Devon, 
the  sum  of  £3,000  sterling,  to  be  placed  by  my  said  executors  in 
the  public  government  funds,  or  upon  solid  security :  said  sum  to 
be  held  for  her  whole  :and.  sole  use,  and  not  to  be  subject  to  any 
debts  contracted  or  any  other  engagements  made  by  her  above-said 
husband :  Still,  in  case  of  her  decease,  said  Richard  Langebear  to 
enjoy  during  his  natural  life  interest  of  profit  arising  from  above 
legacy  bequeathed  to  his  wife,  and  upon  said  Richard  Langebear's 
decease,  said  sum  of  £3,000  to  his  son  and  daughters,  Robert, 
Marianne,  and  Jane.     I  bequeath  to  Jo8ipt(^)  MacLaughtin  (^), 
of  Neneagh,  in  the  county  of  Tipperrary  (m'c),  in  Ireland,  who 
was  married  to  my  sister  Catherine  Ryan,  the  sum  of  £2,000 
sterling,  to  be  paid  him  upon  my  decease,  deducting  duties,  com- 
mission, and  other  charges,  or  in  case  of  his  decease  prior  to  me, 
the  said  sum  to  be  paid  to  whom-  ever  he  shall  have  appointed  to 
receive  the  said  sum,  to  be  equally  divided  between  the  children 
of  him  and  my  said  sister.     I  also  bequeath  to  my  sister  Ann 
Kennedy,  of  Killanaul,  the  sum  of  £2,000,  to  be  paid  her  upon 
my  decease,  subject  to  same  conditions  as  my  above  legacy  to 
Josipt  MacLaughtin.    The  residue  of  my  estate  and  effects  to  be 
equally  divided  between  the  son  and  daughters  of  my  sister  Susan 
Langebear  and  Richard  Langebear  her  husband,  and  the  children 
of  my  sister  Ann  Kennedy,  of  Kellinnaul  (Wc),  and  my  sister 
Catheren  (nc)  MacLaughtin,  wife   of  Josipt  MacLaughtin.     I 
hereby  positively  order  that  any  one  or  more  of  my  said  legatees 
for  this  will  and  testament  that  shall  dispute,  trouble  by  law-suits, 
against  the  opinion  of  my  said  executors,. and  in  case  of  need,  the 
decision  of  two  arbitrators,  and  a  third  as  umpire,  shall  be  cut 
off  from  any  legacy  or  claim  upon  any  part  of  my  property,  and 
such  legacy  or  legacies  to  be  equally  divided  between  the  others 
above  non-disputing  legatees.    As  at  present,  my  property  is  in 
the  public  funds,  and  in  case  of  a  war  with  any  power  may  be  sub- 
ject to  losses,  upon  paying  said  legacy  or  legacies,  such  legatee 
or  legatees  must  bear  their  proportion  of  loss  upon  sales  of  stock 
or  other  securities  in  which  said  property  may  be  placed  at  the 
time  of  my  decease.   Witness  my  hand-writing,  the  2nd  Decembre, 
at  Bruxelles,  in  the  year  of  our  Lord,  1822.    Mary  Ryan. 
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FsB.  88.  Harding,  D.,  for  the  redduary  legatees  in  the  eizth  codi- 

Qfgfgy  ^      dl  ef  Mr.  Ryan,  against  the  admission  of  the  All^atioD^— 

ZtrngAtar.    In  the  case  of  Smart  ▼•  Prujeaih*  the  Lord  Chancellor  said: 

Abgumkht.      **  '^^^  ^^^^  ^^  ^^  ^^9  ^^  *°  instrument  properly  attested, 
in  order  to  incorporate  another  instrument  not  attested,  mnit 
describe  it  so  as  to  be  a  manifestation  of  what  the  paper  is 
which  is  meant  to  be  incorporated,  in  such  a  way,  that  the 
Court  can  be  under  no  mistake."    "  Judging  as  a  priTstc 
individual,  there  can  be  no  doubt  thatf  when  he  executed 
the  willy  he  meant  that  instrument  and  these  two  letters 
should  have  their  effect ;  but  unlets  the  rule  of  law  alkvwt 
me,  I  cannot  establish  the  letters."    **  The  rule  and  my  opi* 
nion  are,  that  the  will  has  not  by  its  contents  sufficiently 
identified  these  papers  to  enable  me  to  say  they  are  neces- 
sarily incorporated/'    And  in  a  leading  case,  that  of  Haber* 
gham  V.  Vinceniff  the  Lord  Chancellor  says :  **  I  cannot  con- 
ceive but  that  a  will  may  be  good  by  reference  to  some  other 
paper,  no  matter  what.     When  the  thing  referred  to  is  as* 
certained,  it  is  as  much  a  part  of  the  will  as  if  it  waa  within 
the  sheets.    I  remember  one  case  where  a  woman  devised 
her  estate  to  the  same  uses  to  which  her  hnsbsnd  had  devised 
by  his  will :  the  consequence  was»  his  will  became  hov;  her 
will  passed  her  estate ;  but  to  know  what  was  done,  it  was 
necessary  to  refer  to  the  other  will.**    And  in  the  same  case, 
Mr.  J.  Wilson  says :  **  I  believe  it  is  true,  and  I  have  found 
no  case  to  the  contrary,  that,  if  a  testator  in  his  will  refien 
expressly  to  any  paper  already  written,  and  has  so  described 
it  that  there  can  be  no  doubt  of  the  identity,  and  the  will  is 
executed  in  the  presence  of  three  witnesses,  that  paper, 
whether  executed  or  not,  makes  part  of  the  will ;  and  aach 
reference  is  the  same  as  if  he  had  incorporated  it."*     In 
Wilkinson  v.  Adam^X  the  Lord  Chancellor  said :  "  The  cases, 
as  far  as  they  have  gone,  have  raised  doubts  even  as  to  a 
paper  antecedently  existing,  but  clearly  and  undeniably  re> 
ferred  to  in  a  will ;  but  I  take  it  to  be  decided*  and  there  is 
no  doubt,  that  a  paper  made  afterwards  could  never  be  s 
part  of  the  will."    '*  It  is  not  necessary  to  examine  how  far 
the  dida  to  be  found  where  a  will  attested  by  three  wib 
*  0  Ve8.  565.  t  2  Vet  jnn.  209.  f  1  Ves.  &  B.  4i& 
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nesses  rfifere  to  ikn  antecedent  paper  can  be  supported ;  but      Fbi.  20. 

there  waB  no  period  of  this  testator's  life  in  which  it  could      CoiHgr  v. 

be  asserted  that,  if  he  had  died  at  that  moment^  any  book     JLangtbear, 

whatsoever  would  have  formed  part  of  his  will.    The  book 

was  ambulatory  to  the  last  moment  of  his  existence,  and  it 

is  impossible,  upcm  the  principle  of  the  case  of  JSmart  v. 

PrujeaUf  to  maintain  that  this  book  was  part  of  his  will  as 

to  the  real  estate."    The  Court  must  reject  this  Allegation; 

first,  because  the  paper  is  not  sufficiently  identifiedt  fisr  the 

paper  of  18S2,  signed  by  Miss  Ryan,  so  far  as  the  Court  can 

collect  from  the  documents,  cannot  be  that  referred  to  by 

Mr.  Ryan  J  ''by  my  will,"  which  he  did  not  execute  till 

1824,  ''  I  have  left  residue  of  my  property  to  Mary  Ryaui 

which  she  has  bequeathed  certain  sums  of  to  relations  in 

Ireland;  now  I  hereby  confirm  those  bequests  of  legacies;" 

in  the  next  place,  at  least  it  was  as  ambulatory  as  the  book 

in  WUkitutm  v«  Adam,    In  the  case  of  Lady  Durham^*  the 

document  was  so  clearly  identified,  that  there  could  be  no 

possible  doubt;  whereas  here,  on  the  lace  of  the  document, 

it  cannot  be  the  one  alluded  to,  for  it  would  appear  that  Miss 

Ryan  had  bequeathed  in  a  document,  dated  in  1822,  pro* 

perty  which  was  not  bequeathed  to  her  till  1824. 

Bumabyf  D.,  appeared  for  Mr.  Rivaz,  the  executor  of  Miss 
Ryan's  will. 

Addanu,  D.,  for  the  parties  interested  in  the  bequests,  in 
support  of  the  Allegation.-— If  the  case  stood  oxily  upon  the 
codicil  and  paper  B,  there  might  not  have  been  a  sufficient 
identification  in  law,  though  no  moral  doubt;  but  paper  A  was 
written  by  the  deceased,  and  given  by  him  to  his  niece  to  copy, 
and  which  she  does  copy,  and  therefore  it  is  made  part  of  his 
will,  B  being  a  literal  copy  of  A.  Though  dated  in  1822,  non 
conHai  that  it  might  not  have  been  copied  afterwards.  When 
he  refers  to  bequests  made  by  his  niece  to  her  relations  in 
Ireland,  which  he  confirms,  and  when  we  find  this  paper  of 
1822  in  the  hand-writing  of  Miss  Ryan,  which  is  a  literal 
transcript  from  a  paper  in  the  hand«>writing  of  Mr.  Ryan, 
there  can  be  no  moral  or  legal  doubt  that  it  is  a  part  of  his 
will :  as  far  as  he  could,  he  adopted  the  bequests  as  his 

*  See  snCr,  p.  305. 
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own,  and  incorporated  them  into  his  sixth  codicil*  [Psa 
Curiam.—- Mnst  I  not  consider  these  bequests  as  part  of 
Miss  Ryan's  existing  will,  which  is  not  proved,  before  I  cm 
pronounce  for  them  as  part  of  Mr.  Ryan's  will  ?  Suppose 
she  had  revoked  them,  or  destroyed  the  paper  ?]  Mr.  Ryan 
took  away  from  her  the  power  of  revoking;  had  she 
destroyed  the  paper,  if  the  legacies  could  be  ascertained, 
they  would  be  pronounced  for.  [PxR  Curiam. — ^Tfae  case 
is  left  short.  Miss  Ryan,  in  this  paper,  dispoaes  of  her 
own  property,  and  the  provision  at  the  end,  that  the  lega- 
tees are  to  bear  a  proportion  of  any  loss  on  sales  of  stock,  ii 
most  nuterial.  There  is  no  reference  there  to  her  unde's 
property,  only  to  her  own  property  in  the  funds :  how  can  I 
assume  that  it  has  reference  to  property  forming  part  of  her 
uncle's  will  P]  It  is  word  for  word  as  her  unde  wrote  it  for 
her.  [Per  Curiam. — But  you  must  shew  me  that  Miss 
Ryan  had  no  property  of  her  own  to  dispose  of.  Her  will 
is  made  in  1828,  and  his  will  not  till  1824;  therefore,  primi 
Jaciey  her  will  does  not  dispose  of  his  property,  but  only  of 
her  own»  I  cannot  understand,  under  the  circumstances,  how 
I  am  to  consider  her  will  as  part  of  the  sixth  codidl  of  Mr. 
Ryan,  by  which  he  confirms  the  disposition  she  had  made 
of  part  of  the  residue.  At -present,  I  cannot  say  that  this 
is  the  document  referred  to  by  Mr.  Philip  Ryan  in  hia  sizth 
codidl.  It  is  possible  that  Miss  Ryan  had  no  property  of 
her  own.  In  order  to  justify  the  Court  in  incorporating  one 
paper  with  the  other,  the  paper  must  be  identified  beyond  sU 
doubt,  and  the  Court  must  be  satisfied  that  it  is  the  identi- 
cal paper  referred  to  by  the  deceased.] 

Sir  H.  Jbnnbr  Fu8T.^The  bequest  of  the  residue  bj 
Mr.  Ryan  to  his  niece  is  contained  in  his  will,  dated  in  1824, 
and  he  is  supposed  to  refer  in  his  codicil  of  1829  to  her  be- 
quest of  a  part  of  the  residue  in  a  paper  of  1822,  that  is, 
before  she  had  the  property  bequeathed  to  her  by  the  will 
of  which  probate  has  been  taken.  Primd  facte f  thia  is  not 
the  paper  which  could  have  been  referred  to  by  Mr.  Ryan, 
since  it  is  not  to  be  presumed  that  Miss  Ryan  could  have 
disposed  of.  the  property  before  it  .was  left  to  her,  and  there- 
fore it  must  be  some  qther  property  that  the  paper  refers 
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to.    And  I  am  rather  confirmed  in  this  impression  by  the      Fsb.  26. 
fact  that  she  disposes  of  property  to  a  considerable  amount^      f^ML 
none  of  which  can  be  considered  as  part  of  that  in  the  will  of     Langebear. 
Mr.  Ryan,  as  he  only  confirmed  that  part  of  her  will  which 
referred  to  her  relations  in  Ireland.    This  seems  to  be  a  com- 
plete disposition  of  the  whole  of  her  property,  not  of  the  pro* 
perty  derived  from  her  unde,  for  she  says :  *<  As,  at  present, 
my  property  is  in  the  public  funds,  and  in  case  of  a  war  with 
any  power,  may  be  subject  to  losses,  upon  paying  said  legacy 
or  legacies,  such  l^atee  or  legatees  must  bear  their  propor- 
tion of  loss  upon  sales  of  stock  or  other  securities  in  which 
said  property  may  be  placed  at  the  time  of  my  decease."    So 
that,  in  fact,  she  disposes  of  the  whole  of  her  own  property* 
There  is  only  the  circumstance  that  this  paper  B  was  copied 
from  paper  A,  which  is  in  the  hand- writing  of  Mr.  Ryan,  and 
which  he,  for  some  purpose  or  other,  gave  as  a  form  to  her. 
The  paper  is  a  formal  will.  It  is  true,  there  are  persons  named 
in  it  who  are  relations  resident  in  Ireland ;  but  the  bequests 
are  two  sums  of  £2,000,  not  part  of  Mr.  Ryan's  residue. 
[^(Maifw.— -The   ''residue**    would  be  the  residue  of  her 
effects  generally.]    Why  not  refer  to  that  residue  P    [^Addams. 
— She  could  not  separate  them.]    He  gave  her  the  residue : 
either  she  had  the  property  or  not ;  if  she  had,  she  has  dis- 
posed of  the  whole  of  her  property,  and  not  merely  of  that 
she  had  from  Mr.  Ryan.    I  cannot  hold  that  this  is  the  paper      Psper    not 
(on  the  present  shewing)  referred  to  by  Mr.  Philip  Ryan,  identified  be- 
heymd  all  doubt.    1  am  of  opinion  that  the  facts  pleaded  in 
this  Allegation,  with  the  contents  of  the  papers  themselves, 
are  not  sufficient  to  enable  the  Court  to  hold  that  the  por-     Allegation 
tion  of  Miss  Ryan's  will  is  incorporated  as  part  of  Mr.  Ryan's  '^^cted. 
will,  and  I  reject  the  Allegation. 

Proctors : — Cow  for  the  executor  of  Mr.  Ryan  ;  Abbot  for  the 
legatees ;  Heales  for  the  executor  of  Miss  Ryan. 
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Salfage.— A  TVB  *' WiLHKLMIVB."— iie<  Oil  Pe<i<i0ii.-«-Thu 
pensation  °  not  cl*^m  by  the  master^  owficn»  and  crew  of  the 
sustained,  on  Robert  Bwns^  heloogiog  to  the  Comineroial  Steam  Naviga- 
ibe  f^!!d  M^'  ^^  Gomiiany,  of  salvage  for  tervkea  raxkced  to  tke  IFiU. 
reigneOwasnot  hdmim,  •  Haaoverkm  gaUiot,  on  the  12th  Oetolier,  between 
^mK"rf  ^  N«edJe8  P«nt  «>d  H«.t  Cide,  Ue  of  Wiglift.  The 
appraisement    ewuen  of  the  galliot  restated  the  demand,  on  the  gimuid 

uken  outf       ^^^^  ^  ^^*^^  ^^ *" ''^  danger,  andthai  the  maater  DDcrdy 

wanted  ft  pilot    The  owner  of  the  galliot  bad  alleged  die 

rakie  of  the  property  to  be  £400.    The  aalTora  lepieaented 

it  at  £620.    A  commiMien  of  appraiaement  waa  ibereupon 

Jan.  31.        taken  out,  which  returned  the  value  at  £S80* 

AaouMXNT.  Addamty  D.,  and  Eoberitonj  D^  appeared  for  the  aalverv ; 

March  2.      and  Haggmrdf  D.,  and  Harding^  D.»  for  the  ownera. 

JaDOKEiiT.  j)||,  LusHiNGTON.— When  I  originally  read  the  papers  in 

this  ease,  it  appeared  to  me  to  be  one  of  some-  difficulty ; 

not  on  account  of  conflicting  evidence  only,  bat  becaaae 

some  of  the  disputed  questions  were  of  a  nature  ao  purely 

The  questions  nauticaly  that  I  could  not,  with  entire  satisfibctioa  to  my 

character.  ^^°  mind,  form  my  opinion  of  them.  My  difficultiea  were 
not  removed  by  what  passed  at  the  hearing;  and  rqgrettiftg 
the  want  of  the  asnstance  of  Trinity  Masters,  I  felt-  it  n^ 
duty  to  take  time  to  oonsideri  and  to  endeavour  to  obtain 
from  the  best  sources  some  information  upon  local  imd  nau* 
tical  points  which  it  was  impossible  I  oould  possess. 

It  appears  that  the  JtoftrH  Bmnu  steamer  left  Southamp- 
ton on  the  1 1th  October,  bound  to  Plymouth,  with  between 
twenty  and  thirty  passengers;  that,  in  consequence  of  a 
gale  from  the  S.  and  W*,  the  steamer  anchored  off  Yarmouth 
for  the  night,  and  in  the  morning  set  sail.  In  a  subsequent 
part  of  the  proceedings,  it  is  alleged*  on  behalf  of  the 
Robert  Bume,  that  another  steamer,  the  Trmmt^  suggested 
to  the  Robert  Bums  to  go  to  the  assistance  of  a  vesad  said 
to  be  in  distress  on  a  lee  shore ;  and  the  reason  assigned  why 
it  was  suggested  that  the  Robert  Bums  should  go,  in  pre- 
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ferenoe  to  the  Transit^  was,  that  the  former  was  of  lighter     Maecb  2. 
draught.    Certdnly,  ntiless  the  master  of  the  Robert  Bums  j^^Ji^j^awc 
had  verily  believed  that  this  vessel  was  in  want  of  assistance, 
it  is  difficult  to  suppose  that  he,  with  so  many  passengers  ig^^y  j^g^y^  |^. 
on  board,  would  voluntarily  have  delayed  her  voyage,  with*  lieved  the  ves- 
out  necessity ;  but»  assuming  this  to  have  been  the  honest  nsistance!  but 
conviction  of  the  master,  it  is  still  the  duty  of  the  Court  to 
consider  and  determine  whether  the  fVUhelmine  really  stood 
in  need  of  any  aissbtance  be3rond  that  of  a  pilot.     And  this 
brings  me  to  the  first  and  most  material  point  in  eontro^ 
▼ersy— whether  the  WUkeimme,  when  riding  at  anchor,  was 
in  a  dangerous  situation,  requiring  salvage  assistance?  What 
was  her  distance  from  the  ihore  ?     The  salvors  say-— 4md 
here  is  a  very  great  discrepancy  in  the  evidence— >that  she  was 
dose  to  the  shore ;  another  expression  is,  that  she  was  about 
a  cable's  length  from  the  shore.    The  evidence  for  the  own* 
ers  of  the  Wiihelmme  states  that  the  distance  war  from  three- 
quarters  of  a  mile  to  a  mile.    The  best  solution  of  this  diffi* 
enlty,  where  the  evidence  is  so  conflicting,  and  where  I 
should  most  reluctantly  impute  wilful  and  corrupt  mis- 
statement to  either  party,  is,  to  take  the  actual  distance  as 
between  the  two  statem^its. 

Before  deciding  whether  this  vessel  was  in  a  state  of  dan« 
ger  or  not,  it  would  be  wdl  to  consider  whether  the  master 
of  the  galliot  believed  she  was  in  danger,  and,  acting  on  that 
belief  whether  the  flag  hoisted  was  for  a  pilot  or  for  assist* 
Mice ;  for  if  the  latter,  it  would  at  least  prove  that,  in  his 
own  judgment,  he  deemed  his  vessel  to  be  in  some  d^;ree 
of  peril.  Upon  this  part  of  the  case  I  think  the  evidence 
strongly  preponderates  in  favour  of  the  owners.  The  ba-  the  master  did 
leace  of  disinterested  evidence  is  in  their  favour,  and  the  ^^^  *"^ 
master  has  positively  sworn  to  the  fact ;  and  on  the  princi-* 
pie  I  have  before  adverted  to,  of  not  hastily  imputing  per- 
jury to  any  one,  I  should  not  be  justified,  unless  absolutely 
compelled,  in  attributing  to  him  a  wilful  mis*>statement;  and 
of  the  fact,  whether  he  hoisted  a  signal  for  a  pilot  or  for 
assistance,  he  must  have  been  cognisant.  Looking,  there- 
fore, to  the  positive  evidence  from  him,   and  those  who 

VOL.  I.  3  c 
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Hakcu  2.     formed  the  coast-guard  on  the  station^  it  is  established^  to 
TheWUkelmme^  my  satisfaction,  that  the  flag  was  a  signal  for  a  pilot  only. 

Coming  back,  then,  to  the  question  whether,  in  fact,  and 
apart  from  the  opinion  of  either  party,  and  assuming  the 
distance  to  be  the  medium  between  the  conflicting  state- 
ments, and  taking  the  wind  to  be,  as  stated  by  the  salvors, 
from  the  W.  and  S.W,,  and  the  tide  to  be  on  the  ebb^  which 
is  undeniablcy  and  the  vessel  drawing  seven  feet  water — 
taking  these  to  be  the  facts,  and  I  think  it  is  a  just  and  fair 
statement  to  both  parties,  was  the  vessel  so  circumstanced 
in  danger,  and  did  she  require  assistance  ?  Not  at  all  doubt- 
ing that  the  masters  of  the  steamers  who  have  given  evi- 
dence are  possessed  of  reasonably  competent  knowledge  to 
enable  them  to  give  an  opinion  upon  the  question^  yet  I 
the  salvors  must  recollect  that  the  oniu  probandi — ^the  onus  of  proving 
this  fUct.^"*  ^^®  danger  which  they  allege,  and  which  is  the  very  foun- 
dation of  their  claim  to  salvage — ^lies  strongly  and  justly  on 
the  salvors ;  and  if  the  question  stood  on  balanced  evidence, 
I  cannot  say  that  the  salvors'  averment  is  proved.  Now, 
looking  at  the  oppomng  evidence — that  of  the  lieutenant  oi 
the  coast-guard,  a  person  most  competent,  from  his  local 
knowledge  and  nautical  skill,  to  give  a  correct  opinion ;  per- 
fectly disinterested,  and  against  whom  I  cannot  find  even 
the  slightest  ground  for  imputing  bias;  the  light-boose 
keeper  at  Hurst  Castle,  a  witness  deserving  great  weight  in 
a  matter  of  this  kind,  which  must  be  within  his  knowledge 
and  nautical  experience ;  and  adding  to  these  the  coast-guard 
boat-men,  who  depose  to  facts  of  importance,  of  which  they 
had  the  means  of  forming  an  accurate  opinion — ^looking  at 
the  whole  of  the  evidence,  I  have  no  hesitation  in  sapng 
that  the  balance  preponderates  greatly  against  the  vessd 
being  in  any  danger  whatever. 

But  I  was  reluctant  to  leave  such  a  question  as  this  npon 
the  mere  comparison  of  weight  and  credit  due  to  atatetnenti 
so  conflicting  on  such  a  subject,  and  more  especially  as  local 
knowledge  and  nautical  skill  might  throw  light  upon  it,  and 
enable  me  to  adjudicate  between  the  parties  with  greater 
security  and  more  to  my  own  satisfaction.  I  therefore 
caused  inquiries  to  be  made  as  to  the  nature  of  the  ground 
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iUelfj  with  reference  to  the  given  circumstances  already     March  2, 
stated^  of  the  wind,  tide,  distance,  and  draught;  and  I  am  y^^ifafiefinmf. 
perfectly  satisfied,  from  the  result  of  these  inquiries,  made 
of  persons  who  have  great  local  experience,  and  knew  no- 
thing of  this  case,  nor  the  purposes  for  which  the  ques* 
lions  were  asked,  that  the  weight  of  evidence  in  the  cause 
and  the  truth  coincide,  and  I  am  enabled  with  confidence 
to  say,  both  with  regard  to  the  evidence  itself  and  such 
local  information  as  I  have  been  enabled  to  obtain,  that  this    "^^  venel  in 
vessel  was  not  in  any  danger  whatever.  * 

In  further  corroboration  of  this  view  of  the  case,  I  am 
well  satisfied  that  the  master  and  crew  of  the  Wilhelmine  did» 
in  the  conviction  that  there  was  no  danger,  voluntarily  re* 
fuse  the  proffered  aid  of  a  rope,  which  the  steamer  attempted 
to  send  on  board,  and  of  which,  had  they  been  disposed, 
they  might  have  availed  themselves ;  nor  can  I  believe  that 
the  ^Uiot's  people  laid  themselves  along  the  bowsprit,  jib, 
and  flying  jib-boom,  with  the  intention  of  catching  the  rope. 

With  regard  to  the  galliot's  slipping  from  her  cables,  that 
undoubtedly  is  a  circumstance  which  weighed  very  strongly 
with  the  Court  at  the  time  of  hearing,  and  is  not  lightly  to 
be  passed  over ;  but,  so  far  as  I  am  capable  of  forming  a 
judgment,  it  is  not  a  proof  of  actual  danger ;  it  is  a  mea- 
sure of  precaution,  frequently  resorted  to,  for  the  sake  of 
convenience  and  expedition,  and  that  at  a  small  expense ; 
for  it  is  well  known  that,  by  attaching  a  buoy  to  anchors 
and  cables,  they  may  easily  be  recovered.  I  am  not,  there- 
fore, justified  in  considering  that  circumstance,  standing 
alone,  as  the  least  proof  of  the  vessel  being  in  a  state  of 
peril. 

Now,  I  do  not  think  it  necessary  to  enter  into  detail  with 
respect  to  the  further  facts ;  for,  if  there  was  no  danger 
when  the  vessel  was  lying  at  anchor,  undoubtedly,  there  has 
been  no  salvage  service  performed.  When  the  galliot  was 
proceeding  with  a  fair  wind  to  Cowes,  it  is  impossible  to 
contend  that  the  putting  two  men  on  board  could  support  a 
claim  for  salvage  reward.  I  entertain,  indeed,  very  consi- 
derable doubt  whether,  when  a  pilot  was  at  hand,  this  pro- 
ceeding was  even  justifiable.    The  Court  has  also  to  regret 
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March  2.     that,  in  tuch  a  case  as  thia^  the  salvors  should  have  taken 
TlJgTFiftffrwmf  ^^^  ^  Commission  of  Appraisement-«-a  proceeding,  in  anj 

view  I  can  take  of  the  case,  wholly  unjustiOable. 
Claim  fails.  I  am  of  opinion  that  the  daim  for  salvage  has  whollj 

failed ;  that  there  is  no  just  ground  for  the  demand  ;  and 

I    must  dismiss  the  gallioty   and    condemn  the   asserted 

salvors  in  the  costs. 


Costs. 


No  bail  had  been  given,  and  on  the  Proctor  for  the 
Wilkelmine  praying  a  st^persedeM  of  the  warrant  of  arrest, 

March  4.  the  Court  decreed  it ;  but,  on  a  subsequent  day,  it  thought 
there  was  a  difficulty  in  issuing  the  mpersedetu  immediately, 
and  allowed  a  week  (as  a  reasonable  time)  to  elapse. 

June  89.  In  the  sittings  after  Trinity  Term,  the  Proctor  for  the 

owner  moved  the  Court  that  the  adverse  Proctor  might  be 
assigned  to  set  forth  his  clients*  names,  with  special  reference 
to  the  owners  of  the  Robert  Buma.  The  Proctor  for  that  vet* 
sel  submitted  that  he  was  not  now  bound  to  do  so,  and  stated 
that,  in  fact,  he  did  not  know  who  the  owners  were,  the 
action  being  entered  in  thdr  behalf  as  matter  of  ooursr. 
The  Court,  however,  held  that  the  Proctor  was  bound  to 
know  all  the  parties  for  whom  he  appeared,  and  to  state 
their  names,  otherwise  proxies  would  be  required. 

Proctors: — Deacon  for  the  foreign  owners;  Addams  for  the 
asserted  salvors. 


Proceeding 
underd&4Vict. 
c.  65,  to  recover 
the  amount  of 
an  anchor  and 
cable  supplied 
to  a  foreign 
ship — not  sus- 
tained, by  rea- 
son of  absence 
of  all  proof  by 
plaintiffs  that 
a  third  anchor 
and  cable  were 


March  9. 

Thb  "  Albxander." — Act  en  PelitioH.^^ThiB  was  a  pro- 
ceeding against  a  foreign  vessel,  the  Alexander^  belonging 
to  Drobak,  in  Norway,  by  Messrs.  Mitcheson  and  Son,  ef 
Limehouse,  anchor-smiths,  to  recover  the  sum  of  £46.  ISi. 
for  an  anchor  and  cable  furnished  to  that  vessel  in  the  yev 
1835.  The  proceeding  was  under  the  Stat.  3  and  4  Vict 
c.  65,  and,  at  the  commeneement  of  the  suit,  the  owner  of 
the  vessel  (John  Martin  Burchardt)  appeared  under  protest, 
alleging  that,  as  the  Statute  passed  in  1640,  and  the  debt  hsd 
been  incurred  in  1635,  this  Court  had  no  jurisdiction.    The 
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protest,  however,  was  overruled^*  and  the  case  now  came     Mascb  9. 
€Hi  for  hearing  upon  its  merits.    The  Act  on  Petition  alleged  TUMaanJer 

that  the  articles  were  supplied,  as  necessaries  for  the  ship, 

*    necessary  for 

at  the  desire  and  request  of  Sorenson,  the  master ;  that  the  such  a  sbip.— 
account  was  made  out  against  the  owner,  to  whom  repeated  ^^  9^  P"'^ 
applications  had  been  made  for  payment  without  effect  plying  a  ship.— 
In  reply,  the  owner  denied  that  the  articles  were  supplied  ^'^   evidence 
to  the  ship,  and  alleged  that  the  master  purchased  them  for  cessity  in  case 
his  own  private  account  and  use,  informing  the  plaintiffs,  at  o^  anchor  and 
the  time  of  purchase^  that  they  were  not  for  the  use  of  tlie  q^„  ^ases  • 
ship,  which  was  not,  at  the  time  the  anchor  and  cable  were  hot  some  evi- 
sent  on  board,  in  want  thereof,  she  being  furnished  with  her  p^^u^    '* 
proper  number ;  that  the  owner  never  authorized  the  master 
to  purchase,  nor  was  he  on  the  return  of  the  vessel  in- 
formed by  him  that  he  had  been  compelled  to  purchase,  or 
that  he  had  purchased,  an  anchor  and  chain  cable,  and  that 
the  said  anchor  and  cable  were  never  used  on  board  the  ship, 
nor  ever  taken  into  the  stores  of  the  owner,  but  were  sold 
by  the  master,  on  his  next  subsequent  voyage,  at  Havre  de 
Grace,  for  his  own  aocountand  benefit.  The  plaintiffs,  in  their 
rejoinder,   denied  that  the  articles  were  supplied  to  the 
master  for  his  own  private  account,  or  that  he  stated  that 
tfaey  were  not  for  the  use  of  the  vessel,  for  that  they  were 
ordered  by  him  in  his  capacity  of  master,  and  agent  of  the 
owner,  and  were  put  on  board  tho^vessel  for  its  service,  and 
ailer  being  so  put  on  board,  the  ma&ter  called  at  the  count- 
ing-house of  the  plaintiffs  for  the  account,  when  he  admitted 
to  the  clerk  who  drew  it  out  that  the  articles  had  been  sup- 
plied for  the  use  of  the  ship  and  were  chargeable  against 
the  owner,  and  the  account  was  accordingly  drawn  out 
against  the  owner,  in  duplicate,  one  being  given  to  the 
master,  and  the  other,  signed  by  him,  was  exhibited. 

AddamSf  D.,  for  the  plaintiffs. — There  was  no  disclaimer,  AacoicsxT* 
on  the  part  of  the  owner — although  he  has  been  repeat- 
edly applied  to,  as  well  as  the  master  who  succeeded 
Sorenson — ^till  November,  1840,  after  the  Statute  had 
passed,  and  after  the  bankruptcy  of  Sorenson,  who  is  his 
brother-in-law.   What  are  the  necessaries  in  question?    Not 

*  See  ante,  p.  185. 
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Makch  9.     provisions,  but  an  anchor  and  cable ;  can  these  have  been 

ThMAJegander  ^^^  ^^^  private  use  of  the  master?    The  bill,  dated  11th 

July,  1835,  is  headed,  <*  The  owners  of  the  ship  Alexander, 

Capt.  Sorenson ;  bought  of  Wm.  Mitcheson  and  Sons ;"  and 

this  is  signed  by  Sorenson  himself*    The  owner  swears  that 

Owner    re-  the  vessel  did  not  want  a  third  anchor  and  cable :  bat  the 

miutex's^cts  ^  master  is  his  agent,  and  he  is  responsible  for  his  acts*  The 
affidavits  on  behalf  of  the  plaintiffs  prove  that  the  articles 
were  ordered  by  Sorenson  in  his  capacity  of  master  and 
agent  of  the  owner,  and  were  put  on  board  the  ship,  for  its 

No  intimation  use ;  that  no  intimation  was  given  to  them  that  they  were 

dered  on  idmI  ^°''  ^'*  ®^^  private  account;  that,  on  the  contrary,  the  mas- 
ter*! private  ter  stated  that  they  were  supplied  for  the  use  of  the  ship, 
account.  ^^  j  ^^^^  chargeable  to  the  owner,  and  that,  although  Moroe, 

who  succeeded  Sorenson  in  command  of  the  vessel,  had 
been  several  times  applied  to  personally  by  the  plaintiffs  for 
a  settlement,  neither  he  nor  the  owner  had  intimated  that 
the  debt  was  due  by  Sorenson,  prior  to  the  letter  from  the 
owner  of  the  10th  November,  1840,  repudiating  the  daim. 
A  question  might  arise,  whether  some  articles  so  furnished 
were  necessaries ;  but  there  can  be  no  doubt  in  the  case  of 
Tradesmen   an  anchor  and  cable :  it  is  not  incumbent  upon  a  person  sup- 
not  .^^"<^  ^o  plying  such  articles  to  go  on  board  the  ship  and  see  whether 
articles   were   they  were  actually  required. 

*dr*d!*'^  ""  J^^^p  ^•y  ^or  the  owner.— Notwithstending  the  articles 
may  have  been  supplied  by  desire  and  at  the  request  of  the 
Unless  arti-  master,  unless  they  were  absolutely  necessary  for  the  use  of 
cles  were  aliso-  th^  gjjip^  he  had  no  authority  to  order  them,  and,  having 
sary,  master  exceeded  his  authority,  the  owner  is  not  responsible  ;  and 
had  no  autho-  the  onus  of  proving  them  to  be  necessary  is  upon  the  party 
owner ;  uid  "  setting  up  the  claim.  The  master  is  not  the  general  agent 
ofiif«  on  party  of  the  owner,  but  his  agent  for  a  particular  purpose^  namely, 
prove'°nece8^  as  master  of  the  vessel.  "  The  authority  of  the  master  is 
lity.  to  provide  necessaries  ;  if,  therefore,  a  person  trusts  him  for 

a  thing  not  necessary,  he  trusts  him  for  that  which  it  is  not 
within  the  scope  of  his  authority  to  provide,  and  conse- 
quently has .  no  right  to  call  upon  his  principal  for  pay- 
roent."*    And  "  in  order  to  constitute  a  demand  against  the 

*   Abbott,  Shipp.,  P.  2,  c.  3. 
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owner,  it  is  necessary  that  the  supplies  furnished  by  the     Makcb  9« 
master's  order  should  be  reasonably  fit  and  proper  for  the  77^^^/^^,^^^ 
occasion  ;*'*  and  such  as  a  prudent  owner  would  order,  if  he 
were  present.  That  these  articles  were  not  necessary  appears     'j^^  articles 
from  the  affidavits.     It  is  not  because  they  are  an  anchor  shewn  not  to 
and  cable,  that,  therefore,  they  must  have  been  necessary —  cessary. 
that  would  be  a  good  reason  for  supplying  twenty  anchors. 
If  one  anchor  was  supplied  more  than  the  vessel  required, 
it  must  be  held  to  have  been  supplied  on  account  of  the 
party  who  ordered  it.     The  affidavit  of  the  owner  shews 
that  the  vessel  was  provided  with  two  anchors  and  cables, 
which  were  sufficient  for  its  purposes,  and  that  the  anchor  and 
cable  furnished  never  came  into  his  possession.    Sorenson 
himself  swears  that  they  were  taken  for  his  own  account, 
which  he  intimated  to  the  plaintiffs,  and  were  sold  by  him 
without  the  privity  of  the  owner,  and  the  mate  and  boat- 
swain swear  that  the  articles  were  never  used  in  the  ship. 
That  the  anus  of  proving  the  necessity  is  upon  the  creditor, 
was  decided  in  the  case  of  Cary  v.  White,-};  as'  in  analogous 
cases  of  supplies  of  necessaries  to  an  infant,  or  a  wife  living 
apart  from  her  husband.    On  the  other  hand,  it  is  not  even       Not  even 
averred  expressly  that  the  articles  were  necessary  for  this  S[*"*^«  ?*' 
vessel.     The  notion  of  making  the  owner  responsible  was  were  necessary 
an  afterthought,  for  in  the  plaintiffs*  letter  to  Sorenson,  the  ^^^  ^"  ^»«'' 
master,  in  May,  I8S7,  they  appear  to  hold  him,  not  the 
owner,  responsible  for  the  debt.    The  owner  must  be  dis** 
missed,  with  costs. 

Addams,  D.,  in  reply. — The  line  of  defence  set  up  in  the  Rsplt. 
Act  on  Petition  was,  that  the  articles  were  supplied  to  the 
master  for  his  own  private  use ;  now  it  is  shifted,  and  it  is 
said   the  articles  are  not  necessaries.     But  although  the    Although  the 

vessel  had  two  anchors  and  cables,  was  not  a  third  almost  ^®"*^  *****i72 

.  '  anchors,  a  third 

absolutely  necessary  ?     Is  it  not  usual  for  a  vessel  of  240  almost  abso. 

tons  to  have  a  third  anchor  ?     Do  we  not  hear  this  doctrine  ^"*«*y  »«<»■- 

sarr. 
constantly  urged  in  salvage  cases  ?     When  a  master  comes 

to  an  anchor-smith,  and  orders  an  anchor,  is  it  incumbent 

on  the  tradesman  to  go  on  board  the  vessel,  and  overhaul 

•  Abbott,  SMpp.^  P.  2,  c,a 

t  1  Bro.  P.  C.  884^     Abbott,  Shipp.^  ut  sap. 


coon.         'H^; 

*Vktc65,Ilmi 
both  opoBt^ 

atfaer.Isidt 
^Ido  not  lK:kR 

r 

atimih 
pot  <m  bomiL! 

^^  *e  ouster  adosink. 

^  ■«*  fir  the  iii( «' 
■■■«*  «li«dnpa»- 

in  cwrtant  a«,  both  on  Iwroat^^*?"**^  ^-Wb,  be« 
•  '  «»  the  morn  of  the  •«,«.|TT  *°  P*»«**». 
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-  ;  ^b/t  that  he  bad  been  eomt>eUed  to  purdiase,  or  that  be    Mabch  ^ 

-  ^.  .^urduued,  an  anchor  and  chain  cable  for  the  use  of  the  TJuAlexmnder. 
.  .  ^  .  and  that  the  anchor  and  cable  were  never  uaed  on 

.  ^  .  d  the  ship."    It  appears  to  me  that  this  statement  di- 

iy  puts  in  issue  the  point,  namely,  vbetber  the  anchor 

^      cable  were  necessary  for  the  use  of  the  vessel* 
.    ^  /ith  respect  to  the  first  ground  of  defence,  it  is  expressly  ^t,  credit  not 
~"  "ied;  and  the  question  ist  whether  it  is  proved  by  the-^J^Jo^a^^J^' 
ience ;  for,  if  established,  it  is  clearly  a  sufficient  de^ 
~  ]ce  against  the  present  claim-'-that  is,  if  the  master  in- 
med  the  plaintiffs,  at  the  time  he  ordered  the  anchor  and 
4e,  that  they  were  for  his  own  |Hrivate  account,  and  not 
*  the  use  of  the  ship.    The  principle  on  which  the  owner 
'    a  ship  is  made  responsible  for  necessaries  furnished  to 
^     by  order  of  the  master,  is  that,  for  such  purposes,  the 
BsCer  is  an  agent  of  the  owner,  and  must  be  presumed  to 
--    t  under  his  authority  and  for  his  benefit.   .  But  if  a  trades*^ 
am  or  material^man  were  distinctly  informed  that  the  arti- 
^  les  were  not  for  the  use  of  the  ship,  but  ordered  on  the 
3le  account  and  credit  of  the  master,  the  whole  legal  by* 
iothesis,  upon  which  the  responsibility  of  the  owner  de« 
-  lends,  is  gone  and  utterly  extinguished.    In  law,  there- 
'  Vire,  the  defence  is  perfectly  well-founded,  if  it  is  supported 
by  the  facts. 

With  respect  to  the  facts,  I  must  observe  that,  a  priori^  it     The  fact  im. 
is  not  very  probable,  though  it  is  undoubtedly  possible,  that  probable, 
'     an  anchor  and  cable  should  be  taken  as  an  article  of  mere 
^    merchandize ;  but  it  is  still  more  improbable  that  the  mate- 
rial-man in  this  country  should  trust  a  foreign  master,  dis- 
claiming the  liability  of  the  owner,  and  for  the  purpose  of 
assistmg  the  master's  speculation  in  such  articles  of  mer- 
chandize.    But  if  such  a  transaction  be  a  priori  improbable, 
the  very  first  document  in  the  cause  renders  it  infinitdy 
vuffe  so.    The  account,  rendered  at  the  time,  of  which  a  and  inconsis- 
;    copy  is  annexed  to  Mr.  Mitcheson's  affidavit,  distinctly  bears  ^TncT^  "^ 
to  be  an  account  against  the  owner,  and  it  is  signed  by 
Sorenson  himself.    Now,  if  the  present  version  of  the  deal- 
ing be  true,  Messrs.  Mitdiesoo  were  guilty  of  what  might 
justly  be  termed  a  fraud;  for,  having  given  credit  to  the 
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MAjfccii  9.     her  stores,  before  he  eseeutes  the  order  ?     No  more  than  it 

Thu  /ihrandfr  ^*  obligatory  upon  a  taildr  or  dress-makery  who  supplies 

dothes  to  an  in&nt  or  a  wife^  to  ransack  their  wardrobea. 

The  owner  The  owner  should,  at  once,  and  from  the  first,  have  repo- 

XtS'ir  <«•»«>  *«  «=»""».  •»<*  «P^»y  ««d  that  the  au»t«  luui  «- 

claim  at  first,     ceeded  his  authority. 

JuDOMnrr.  Db.  LusHiNGTON.-— This  being  the  first  contested  case 

which  has  arisen  under  the  Act  3  and  4  Vict  c.  65,  I  have 
felt  it  my  duty  to  bestow  my  best  attention  both  opoB  the 
facts  and  upon  the  law  ;  and  if  I  entertained  any  dmibts  mm 
to  the  judgment  I  ought  to  pronounce,  or  imagined  that  any 
further  investigation  would  tend  to  elucidate  eiUier,  I  shoidd 
take  time  for  further  consideration :  but  I  do  not  believe 
that  any  benefit  could  arise  from  delaying  my  judgment. 

There  are  some  material  fiicts  which  are  most  satisfactorily 
proved.  First,  that  the  chain  and  cable  were  ordered  by 
Sorenson,  the  then  master,  and  actually  put  on  board  the 


Defence  two-  vessel.     The  defence  is  twofold :  first,  that  the  frfaintiffs  did 
'  not  give  credit  to  the  owner,  but  to  the  master  ezdiisivelj, 

who  informed  them  that  the  anchor  and  cable  were  to  be 
supplied  to  him  on  his  own  account,  and  not  for  the  use  of 
the  ship.  Second — and  this  has  been  much  relied  upon — 
that  the  anchor  and  cable  were  wholly  unnecessary  for  the 
use  of  the  ship,  because  she  was  already  well  and  sufficiently 
equipped  with  anchors  and  cables,  having  two  of  suffident 
sise  on  board.  And  here  I  may  observe  that  I  cannot  agree 
with  the  learned  counsel  who  last  addressed  the  Court,  that 
this  defence  has  not  been  spedfically  pleaded  and  set  Ibitfa ; 
lor  I  find  in  the  Act  on  Petition,  on  behalf  of  the  owner, 
the  following  words :  '*  And  he  further  aUeged  that  the  ship 
was  not,  at  the  time  the  anchor  and  cable  were  aent  on 
board,  in  want  thereof,  she  being. furnished  with  her  proper 
number — to  wit,  two  andiors  of  the  respective  weights  of 
IS  cwt.  and  12  cwt,  and  which  were  the  same  that  were  on 
board  when  the  ship  sailed  from  Drobak,  in  the  preceding 
month  of  June,  and  when  she  returned  thereto,  having  been 
in  constant  use,  both  on  her  outward  and  homeward  voyages; 
that  the  said  party  never  authorised  the  master  to  pitrdiase, 
nor  was  he,  .on  the  return  of  the  vessel,  informed  by  the 
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maaCer  th«t  he  bad  been  ocmipdled  to  purdiaae,  or  thai  be    Mabch  fk 
had  purduued,  an  anchor  and  chain  cable  for  the  uae  of  the  TksAkJrmidir. 
ship»  and  that  the  anchor  and  cable  were  never  uaed  on 
board  the  ship."    It  appears  to  me  that  this  atatement  di- 
rectly puts  in  issue  the  pointy  namely,  vhether  the  anchor 
and  cable  were  necessary  for  the  use  of  the  vessel* 

With  respect  to  the  first  ground  of  defence^  it  is  expressly  fifst,  credit  not 
denied;  and  the  question  ist  whether  it  is  proved  by  the^J^J^^^^^J' 
evidence;  for,  if  establisbedy  it  is  clearly  a  sufficient  de- 
fence against  the  present  claim-«-that  is,  if  the  master  in- 
formed the  plaintiffs,  at  the  time  he  ordered  the  anchor  and 
cable»  that  they  were  for  his  own  private  aecountt  and  not 
for  the  use  of  the  ship.  The  principle  on  which  the  owner 
of  a  ship  is  made  responsible  for  necessaries  furnished  to 
it  by  order  of  the  master,  is  that,  for  such  purposes,  the 
master  is  an  agent  of  the  owner,  and  must  be  presumed  to 
act  under  his  authority  and  for  his  benefit.  .  But  if  a  trades-* 
man  or  material^man  were  distinctly  informed  that  the  arti- 
cles were  not  for  the  use  of  the  ship,  but  ordored  on  the 
sole  account  and  credit  of  the  master,  the  whole  legal  hy- 
pothesis, upon  which  the  responsibility  of  the  owner  de- 
pends* is  gone  and  utterly  extinguished.  In  law,  there* 
fore,  the  defence  is  perfectly  weU-fiuinded,  if  it  is  supported 
by  the  facts* 

With  respect  to  the  facts,  I  must  observe  that,  a  priori^  it     The  fact  im- 
is  not  very  probable,  though  it  is  undoubtedly  possible,  that  probable, 
an  anchor  and  cable  should  be  taken  as  an  article  of  mere 
merchandize ;  but  it  is  still  more  improbable  that  the  mate- 
rial-man in  this  country  should  trust  a  foreign  master,  dis- 
claiming the  liability  of  the  owner,  and  for  the  purpose  of 
assisting  the  master's  speculation  in  such  articles  of  mer- 
chan<tize.     But  if  such  a  transaction  be  a  priori  improbable, 
the  very  first  document  in  the  cause  renders  it  infinitely 
more  so.    The  account,  rendered  at  the  time,  of  which  a  and  inconsis- 
copy  is  annexed  to  Mr.  Mitcheson's  affidavit,  distinctly  bears  ^^^t^  ^^ 
to  be  an  account  against  the  owner,  and  it  is  signed  by 
Sorenson  himself.    Now,  if  the  present  version  of  the  deal- 
ing be  true,  Messrs.  Mitdieson  were  guilty  of  what  might 
justly  be  termed  a  fraud ;  for,  having  given  credit  to  the 
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March '9.  master  solely,  they  would  seek  to  charge  the  owner  with 
TheAtexa$ukr  ^^^  ^^ht,  against  all  good  oonscienoe  and  fair  dealing.  This 
is  not  hastily  to  be  presumed ;  nor,  though  the  master  be  a 
foreigner,  should  I  be  justified  in  assumingy  independently 
of  what  is  sworn,  that  he  would  be  so  incautious  as  to  take 
a  document,  according  to  his  present  account,  entirely  the 
reverse  of  truth  ;  for  his  present  statement  is,  that  he  bought 
the  anchor  and  cable  on  his  own  account ;  and  yet  the  do- 
cument, which  he  has  signed,  purports  to  be  a  pordiase  on 
account  of  the  owner.  It  was  attempted  to  be  argued,  that 
it  was  not  a  fair  inference  from  this  document  that  the  owner 

Master  and  was  intended  to  be  solely  charged :  but  this  is  wholly  im* 
^^^^1^]^  ^^'  material  to  the  decision  of  this  case,  because,  I  apprriiend, 
both  the  master  and  the  owner  may  be  responsible — ^not 
jointly,  but  severally ;  that  it  is  in  the  power  of  the  trades- 
m'an  to  resort  to  either  one  or  the  other,  as  he  may  think 
most  convenient. 

The  next  document  is  the  letter  of  the  5th  May,  1837, 
addressed  to  Captain  A.  Sorenson : — 

Sir, — ^We  have  been  for  a  long  time  past  expecting  a  remittance 
from  you  for  the  amount  of  anchor  and  chain  supplied  in  July, 
1835,  two  years  since — amount  £46.  139.  If  not  immediately 
paid,  we  shall  be  obliged  to  send  the  account  to  our  agent  in  Nor- 
way, to  recover  the  same.  The  goods  were  sold  at  six  mooth»* 
credit  only ;  and,  farther,  it  is  quite  inconsistent  to  think  we  cao 
allow  such  long  credit  as  you  have  taken.  Annexed  is  a  copy  of 
the  account;  and  expecting  to  hear  from  you  by  return  of  post. 

We  remain,  Sir,  yours  obediently, 

W.  MiTOHBsoN  and  Son. 

In  my  opinion,  that  document  standing  alone  goes  a  very 
little  way  to  support  the  case  of  the  owner ;  for  the  master 
was  liable  as  well  as  the  owner,  and  it  was  not  at  all  unna- 
tural that  they  should  apply  to  him  in  the  first  instance. 
But,  contrasting  it  with  the  account  made  out  and  delivered 
to  the  master  himself,  I  think  it  is  impossible  to  contend 
that  the  letter  proves  that  credit  was  given  solely  to  the 
master,  in  entire  exoneration  of  the  owner. 

The  letter  of  November  10,  1840,  addressed  from  Mr. 
Burchardt,  the  owner,  at  Drobak,  to  Messrs.  Mitcheson  and 


18420  ADMIRALTY  COUBT.  967 

Son,^  is  a  mere  disdaimer  on  the  part  of  the  owner^  and,  Makch  ^. 
whether  it  be  trae  or  false,  can  in  no  degree  whatever  affect  1%^  Alexander. 
this  case ;  for  Mr.  Barchardt's  liability  cannot  depend  upon 
any  thing  he  says  now,  but  upon  what  was  done  at  the  time 
the  anchor  and  cable  were  supplied.  With  a  similar  obser- 
vation I  may  dismiss  the  memorandum  or  endorsement  of 
the  master  :t  a  bankrupt  assuming  a  debt,  in  exoneration 
of  his  brother-in-law,  is  no  evidence  upon  which  any  Court 
could  rely,  and  this,  too,  at  the  expiration  of  five  years  after 
the  transaction,  I  am  well  satisfied  that  the  documentary 
evidence  does  not  support  the  defence. 

Then  what  is  the  defence  upon  affidavit  ?  Mr.  Burchardt 
cannot  speak  to  any  material  fact ;  for  the  concealment  of 
the  master,  or  the  sale  of  the  anchor  and  cable  elsewhere, 
cannot  per  se  affect  the  question  to  whom  credit  was  given. 
The  master's  affidavit  is  the  only  other  applicable  to  this 
part  of  the  case ;  for  the  mate  only  speaks  to  what  he  under- 
stood* If  the  master's  statement  were  uncontradicted,  it 
might  go  far  to  establish  the  defence ;  but  let  us  look 
at  the  evidence  on  the  other  side*  Mr*  Mitcheson,  sen., 
states  expressly,  that  the  articles  were  ordered  by  the 
master  in  such  capacity,  and  as  the  agent  for  the  owner ; 
that  they  were  debited  to  the  owner;  that  they  made 
repeated  applications  to  the  owner,  to  his  brother-in-law, 
Sorenson,    and    to  Moroe,    who    succeeded  him   In    the 

*  The  letter  is  to  this  effect:  "  Gentlemen,—!  haye  dulyreceiyed 
yours  of  the  24th  u]t.,  by  which  I  observe  that  Captain  Sorenson  is 
indebted  to  you  in  the  sum  of  jC46.  ISs.  I  have  nothing  to  do  with  the 
payment  of  said  amount,  as  I  Icnow  my  ship  Alexander  has  never  got 
any  of  the  goods  mentioned,  but  the  captain  savs  he  bought  them  for 
accompt  of  Mr.  N.  Carlsen,  of  this  place.  Said  Mr.  Sorenson  is  declared 
bankrupt,  to  your  information.  X  am  highly  dissatisfied  by  being  de- 
nuinded  to  pay  an  amount  which  does  not  concern  me,  and  beg  you  not 
to  trouble  me  with  further  correspondence  on  the  subject.** 

t  The.  memorandum  was  endorsed  on  the  owner's  letter,  in  the  Swe- 
dish language,  to  this  effect :  **  My  debt  to  yon,  £4/5.  ISs.,  I  have 
always  acknowledged ;  but  this  matter  does  not  at  all  concern  my  owner, 
Mr.  J.  M.  Burchardt.  When  I,  in  the  course  of  this  year,  was  con- 
strained to  surrender  my  estate  to  the  Bankruptcy  Court,  I  at  the  same 
time  notified  your  claim,  and  you  will  derive  equal  privilege  with  the 
other  creditors.** 


-(' 
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•Mamm'^    command  of  the  veMel;  but  never^  until  the  10th  Noveni' 
HkM^emi^  b«r,  18*0,  was  the  least  intimation  giv«n  to  him  that  the 
account  was  owing  by  the  roaster,  and  not  by  the  owaer. 
Mr.  Mitcheson,  jun.,  dhrecdy  contradicts  Sorenson;  and 
I   may  here  observe  that  the  allegation  in  the  Act  on 
Petition  is,  that  Mitcheson  and  Son  were  ''informed'*  that 
the  andior  and  cable  were  not  for  the  use  of  the  ship ;  but 
the  master,  in  his  affidavit,  merely  says  liiat,  when  pni^ 
chasing  the  articles,  he  **  intimated  to  Mr«  Mitcheson,  jmn^ 
that  they  were  not  Intended  to  be  used  on  board  the  barque." 
Mr.  Forbes,  the  clerk,  speaks  to  the  admission  of  the  mas- 
ter.   It  is  impossible,  I  think,  under  these  circumstances, 
to  doubt  the  condosion  to  which  the  Court  must  come  as 
This  defence  to  this  fact ;  namdy,  that  this  deface  wholly  fails. 
sl^ondirroand,     "^^  second  ground  of  defence  still  remains  to  be  consi- 
—that  articles  dered,  viz.  that  such  anchor  and  cable  were  not  wanted  for 
not  necessary,  ^heuseof  the  ship;  and  I  greatly  regret  to  find  that,  in  the 
reply  to  the  Act  on  Petition,  no  notice  has  been  taken  of 
this  averment,  as  if  it  were  not  most  material  to  the  issue 
of  the'  cause.      That  averment,  however,  involves  a  most 
important  question  of  law,  and  I  bave  deemed  it  my  duty 
-to  investigate  it  as  minutely  as  possible. 
Jurisdiction     When  the  recent  statute  conferred  on  this  Court  a  juris- 

stotnotto aLr ^"**®^  *"  ******  mattert,  or  rather,  perhaps  I  should  say, 
law,  but  to  giye  revived  an  aiddent  jurisdiction  long  disused,  it  never  was 

a  new  remedj,  ^p  couJd  \^  intended  to  alter  the  law,  but  merely  to  mve  s 

under   condi-  ^  .        . 

tion.  new  remedy,  necessary  from  the  peculiar  circumstances  of 

foreign  ships,  and  confined  to  that  necessity.  I  will  state 
in  one  sentence  what  I  apprehend  to  be  the  condition  neces- 
sarily imposed  uppn  the  Court.  This  Court  must  not  make 
the  ship  liable  for  any  article  for  which,  under  similar  cir- 
cumstances, the  owner,  if  resident  here,  would  not  be 
responsible  in  a  Court  of  common  law :  I  believe,  however, 
that  there  is  no  real  distinction  upon  this  point  between  that 
law  and  the  law  administered  in  the  Court  of  Admiral^. 
Meaning  of  In  common  parlance,  it  is  said  that  the  owner  shall  be  re- 
^m^  „  neces-  gponaible  for  necessaries  furnished  to  a  ship ;  but  if  an  erro- 
neous meaning  be  put  on  the  word  '' necessariee,"  great 
confusion  will  arise.     In  one  sense,  an  anchor  and  cable  is  a 
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neoesMfy,  for  a  Mp  cannot  do  withodt  them ;  but  it  does    Mabcb  91 
not,  therefere,  Iblbw  tfaat»  at  all  tinea)  or  that  at  any  par«  xUAUamder 
ticular  time,  a  new  andior  and  cable  are  necessary  for  the 
use  of  the  ship.    It  is  not  sufficient  to  say  that  they  are  ne» 
oessariesi  but  they  most  be  necessary  at  the  time,  and  under 
the  existing  drcnmstanoes^  in  the  sense  the  law  requires. 

Looking  to  authorities,  the  first  I  shall  advert  to  is  the  Authorities. 
€aBeo£Webii9rr.Seekam[k*  I  may  first  observe  that,  in  aH 
cases  of  tiiis  desoription^  it  is  necessary  to  bear  in  mind 
the  distinction  between  the  advance  of  money,  and  doing 
repaira  or  furnishing  articles  for  the  ship's  use.  With  re* 
spect  to  the  advance  of  money,  not  only  does  the  cnus  pr^ 
handi  lie  on  the  party  who  advances  it,  to  shew  that  it  was 
necessary  for  the  use  of  the  ship,  but  it  is  absolutely  incum- 
bent upon  him  to  shew  that  it  was  applied  to  such  purpose. 
With  rJegard  to  repairs  and  articles  fumished>  I  am  of  opi- 
nion that  the  mus  probatuU  still  lies  upon  theperacm  doing 
the  repairs  or  fiimi^ng  the  articles^  but  in  a  less  stringent 
degree,  and  under  the  limitation  shewn  by  the  case  I  have 
referred  to.  It  was  an  action  of  aimmprii,  by  the  plaintift,  WAuar  v. 
bras8«foundet«,  to  recover  their  charge  for  coppering  the  ^^^'"'V- 
vessel  (which  was  bound  from  Liverpool  on  a  voyage  to 
Newfoundland  and  the  Mediterranean),  by  order  of  die 
master.  It  was  proved  on  the  trial' that,  although  it  was 
extremely  useful  to  copper  vessels  bound  to  the  Mediterra- 
nean, it  was  not  absolutely  necessary,  and  the  Judge  (Mr. 
Justice  Best)  left  it  to  the  jury  to  say  whether  coppering 
was  usefol  and  proper  for  a  vessel  bound  on  such  a  voyage, 
and  what  a  prudent  owner  would  have  ordered.  The  jury 
found  that  it  was,  and  the  plaintiffs  obtained  a  verdict.  On 
a  rule  nisi  for  a  n^w  trial,  Lord  Tenterden  said :  *'  It  was 
contended  at  the  trial,  that  the  liability  of  the  owners  was 
ecmfined  to  what  waa  absolutely  necessary:  I  think  that  rule 
too  narrow ;  for  it  would  be  extremely  difficult  to  decide, 
and  often  impossible,  in  many  cases,  what  is  absoimiefy  ne- 
cessary. I  am  of  opinion  that,  whatever  is  fit  and  proper 
for  the  service  on  which  a  vessel  is  engaged ;  whatever  the  Definition  of 
owner,  as  a  prudent  man,  would  have  ordered,  if  present  at  JI^J^'^' 

*  4  Ham.  and  Aid.  354.  toiden ; 
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March  9.     the  timey  comea  within  the  meaning  of  the  term  '  neceaaaiy,' 

TkeAkxaider.  ^  ^PP^^^  ^  those  repairs  done  or  things  provided  lor  the 

ship,  hj  order  of  the  master,  for  which  the  owners  are  lia- 

andperBest,!.  ble."    Mr.  Justice  Best  said:  ''The  mode  of  ascertaining 

what  is  necessary  is  to  ask  what  a  prudent  man  himself 

would  do  if  he  were  present.    The  case  of  Cary  v.  Wkiie  is 

very '  distinguishable  from  the  present;  for  there,  money 

was  supplied  to  the  captain,  and  be  had  the  opportunity  of 

applying  it  to  any  purpose  he  thought  proper,  which  is  a 

very  different  case  from  that  of  necessary  repairs  done  to  a 

Principle  of  ahip."    The  principle  which  I  extract  from  this  case  seems 

that  case;—-     ^  ^^^  ^^^  dearly  laid  down  by  the  Court,  and  to  be  very 

simple,  very  just,  and  consistent  with  the  interests  of  aU 
**  What  apru-  parties,  namely,  **  What  a  prudent  man  himself  would  do, 

w^dd^^^'    if  he  were  present." 

The  doctrine  laid  down  by  Lord  Tenterden,  in  hia  book 

On  Shipping,  which  was  referred  to  in  the  argument,  is 

the  same  as  that  stated  in  Webster  v.  Seekamp;  and  there 

are  many  other  cases  which  illustrate  the  doctrine  of  the 

personal  responsibility  of  the  owner,  and  shew  that  the  ammt 

is  upon  the  creditor  to  prove  the  actual  existence  of  the 

necessity  of  the  articles  which  give  rise  to  his  demand. 

BMnmm  ▼.  Thus  in  Robinson  v.  Lyall,*  which  was  a  case  of  money  ad- 

^  vanced  to  the  master  of  the  ship,  the  Court  held  that,  so  fsr 

as  the  money  was  proved  to  have  been  advanced  for  the 

.necessary  purposes  of  the  ship,  the  owners  were  liable.    In 

Rocher  v.     Rocher  v.  Busher,f  and  in  Palmer  v.  Gooch^X  the  same  doc- 

PabnerT^      trine  was  held,  that  it  is  necessary  to  prove  the  advance  of 

Gooch.  the  money;  that  it  was  necessary  for  the  use  of  the  diip, 

and  that  it  was  so  applied. 
Result ;— ofitu     The  result  of  these  authorities  is,  that  in  both  cases— in  the 
pli^itiff    ^^     advance  of  money,  and  in  the  supply  of  necessaries  or  do- 
ing repairs — ^the  onus  pi'obandi  lies  on  the  plaintiff  to  shew 
that  such  money  was  advanced  for  the  necessary  purpoaes  of 
the  ship,  or  that  the  supplies  or  articles  furnished  were 
requisite  and  proper,  such  as  a  prudent  owner,  if  on  the 
Distinction    spot,  would  have  ordered :  the  difference  is  only  as  to  the 
of  *  adyancTof  ^*^"^  ^^  P'^^  required.    A  person  who  advances  money  to 
money;  and         *  7  Price,  Qd2.  f  1  Stark.  27.  \  2  Sta^  4SSl 
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a  master  of  a  ship  ought  never  to  rely  upon  the  secnrity  of    Hakch  9. 
the  owner  unless  he  takes  precautions  to  ascertain  that  tlie  T^^^Bxand^ 
money  so  advanced  is  applied  to  the  benefit  and  use  of  the 
owner.    The  doctrine  laid  down  by  a  very  learned  writer  JJJjJJ  '^ly^'^ 
upon  American  law,  I  mean  Mr*  Justice  Story,  in  his  work  extent  of  proof 
on  Principal  and  Agent,"*^  appears  to  me  in  no  respect  to  ^  con^rrent 
difier  from  the  decisions  of  our  own  legal  authorities  ;  nor  opinion  of  Mr. 
can  I  find  any  case  in  our  own  law,  which  in  the  slightest  ^^^^^  ^^'y- 
d^^ee  militates  against  it*    The  only  case  which  has  come   Adverse  deei- 
to  my  knowledge,  in  which,  to  a  certain  extent,  a  contrary  p**"^°  f^  a? 
doctrine  was  laid  down,  is  that  of  Craigie  v*  Ogilvy,  in  miralty. 
1707,    decided  in  the  Court  of  Admiralty  in  Scotland, 
during  the  time  that  jurisdiction  subsisted,-!-  which  would 
tend  to  establish  a  distinction  between  furnishing  for  the 
use  of  the  ship  articles  which  are  prima  Jacie  necessaries, 
and  lending  money  for  the  purchase  of  articles*    But  this 
distinction,   though  to  a  certain  extent  founded  in  good 
sense,  is  contrary  to  a  whole  current  of  decisions,   and 
wholly  unsupported  by  any  authority  in  English  law* 

I  so  far  agree,  that,  in  the  case  of  an  anchor  and  cable^   Less  evidence 

less  evidence  miffht  suffice  to  prove  necessity,  in  the  leiral  ™^7  suffice  to 

,        .        1  .,<!  -r  1.  prove  necessity 

sense  of  the  term,  than  m  other  cases ;  but  still  I  cannot  di-  of  anchor  and 

vest  myself  of  the  conviction  that  the  law  requires  some  ^^^^* 

*  "  So,  the  authority  of  the  master,  as  to  repairs  of  the  ship,  even  in 
a  foreign  port,  is  limited  to  those  which  are  necessary  repairs ;  but  by 
necessary  repairs  we  are  not  to  understand  such  repairs  only  as  are  in- 
dispensable  for  the  safety  of  the  ship,  or  the  due  performance  of  the 
voyage ;  but  such  as  are  reasonably  fit  and  proper  for  the  ship  or  for  the 
voyage,  under  the  circumstances  of  the  case.** 

f  **  Ogilvy  and  Izett,  owners  of  the  OUve  Branchy  vreie  sued  by  Crai- 
gie, a  ship-master  in  Montrose,  who,  at  a  port  in  Norway,  hadfumisbed^ 
at  desire  of  the  master  of  the  Olive  Branch,  a  cable,  value  £36  :  defence ; 
no  cable  necessary,  and  so  the  question  was,  whether  necessity  must  be 
shewn  in  such  a  case.  The  Judge- Admiral  recognized  a  distinction  be^ 
tween  the  furnishing  of  naval  stores,  and  the  loan  of  money ;  holding  it 
requisite  only  in  the  former  case  to  look  to  the  necessity :  be  also  recog- 
nized a  distinction  between  articles  of  ordinary  use  and  necessity  to  the 
vessers  safety,  and  articles  manifestly  superfluous,  as  mere  luxuries 
(a  Turkey  carpet,  ex,gr,,  for  the  cabin):  he  repelled  the  defences,  re- 
serving all  questions  between  the  owner  and  the  ship-master."  Belt. 
Comm,  on  Laws  of  Scatbmd,  i.  431. 
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Hakch  fli     such  evidence;  and  I  diink  that  this  doctrine,  of  casting  the 
ThoMttoMda'  ^^^P"^^^^  upon  the  plaintiff*  the  tradesman  pr  material- 
man furnishing  the  articles,  is  founded  upon  a  great  and  im- 
portant  principle,  and  that  the  rules  resulting  therefirom 
have  been  framed  with  much  wisdom,  to  prevent  great 
abuses.    To  diarge  one  man  for  the  acts  or  dealings  of  ano* 
ther  is,  primd  Jacicy  contrary  to  natural  law ;  but  when  it 
iq>pears  that  such  other  person  is  entrusted  by  him,  and  an* 
thorized  to  a  given  extent ;  when»  in  short,  the  relation  of 
principal  and  agent  is  established ;  then  it  becomes  reasonable 
to  affix  the  principal  with  responsibility,  but  a  respoosibi- 
lity  properly  guarded  and  restrained*  by  requiring  the  cre- 
ditor to  use  reasonable  diligence  to  ascertain  that  the  want 
of  the  articles  is  such,  that  the  owner  himself,  if  present, 
would  have  sanctioned  the  purchase* 
Plaintiffs  have     Then,  do  the  facts  of  this  case  bring  the  plainti&  within 
na^tiTre  o/^i^i-  ^^  principle  ?    They  have  contented  themselves  with  sim* 
cles ;  ply  stating  the  nature  of  the  articles  furnished,  not  attempt- 

ing to  answer  the  defence  by  any  evidence  whatsoever ;  and 
the  case  resolves  itself  into  this— -that  the  de(eoce  is  support- 
ed  by  evidence  wholly  and  entirely  unoontradictecL  If  this 
defence  had  been  deooied  to  exist  in  point  of  fact,  though  k 
might  have  been  difficult  at  the  present  moment  to  supply 
evidence  as  to  the  precise  state  and  condition  of  the  vessel 
at  the  time  the  anchor  and  cable  were  had  ;  yet  it  might 
have  been  a  matter  of  no  difficulty  (seeing  it  is  stated,  on 
behalf  of  the  owner,  that  the  vessel  is  of  the  burthen  of 
240  tons,  and  had  but  two  anchors  and  cables)  to  have 
proved  by  the  evidence  of  persons  accustomed  to  these  mat* 
ters  and  acquainted  with  nautical  affairs,  that,  going  upon 
the  voyage  upon  which  she  was  going,  pursuing  the  avoca- 
tions to  which  she  was  accustomed,  a  third  anchor  and  cable 
were  articles  which  the  owner,  if  a  prudent  man,  would,  if 
present,  have  sanctioned.  But  there  is  no  such  evidence; 
and  it  is  impossible  that  the  Court  can,  in  lieu  of  such  evi-* 
dence,  take  the  argument  of  Counsel  that,  in  salvage  cases, 
much  has  been  said  as  to  the  propriety  of  having  three  an- 
chors and  cables.  I  cannot  pretend  to  a  judgment  so  accu- 
rate in  regard  to  what  is  requisite  for  the  safety  of  a  vessel, 
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as  to  take  upon  myself  to  say  what  is  the  proper  namber  of    Mabcr  o; 

anchors  and  cables  with  which  such  a  vessel  ought  to  be  j^jn^^gg,^ 

furnished.    I  think  that  the  onus  pn^andi  rests  upon  the 

plaintiff,  and  has  been  absolutely  deserted  altogether,'  not 

an  atom  of  evidence  being  offered.     On  the  other  hand,  the  whereas,  defen- 

defence  is  supported  by  the  affidavit  of  the  owner,  ^ho'*^*"' *"*  *^.*^" 
t^i^f,        ,,,  ,  «,        non-necessity, 

swears  that  he  had  on  board  the  proper  number  of  anchors 

required  for  the  voyage,  and  that,  in  fact,  the  anchor  and 
cable  purchased  by  the  master  were  never  used.  The  affi- 
davits of  the  master,  mate,  and  boatswain  are  to  the  same 
effect. 

I  am  of  opinion,  therefore,  that  I  am  bound  to  pronounce   FlaintifiiBhaTe 
that  the  pldntiffs  have  failed  in  their  proof,  and  further,  ^«^  "  P«»^ 
that  the  owner  has  established  his  defence.     The  plaintiffs 
were  fully  warned  of  what  the  defence  would  be,  and  they 
have  not  attempted  to  answer  it.    The  defendant  has  not 
only  proved  his  case  according  to  the  law,  but  I  think  the  and   defence 
defence  is  complete  both  in  law  and  in  fact.    I  think  the  ^^,^4|.'^ 
defendant  has  gone  to  the  full  extent,  for  he  has  proved  a 
negative  where  the  plaintrffs,  who  were  bound  to  prove  the 
affirmative,  have  offered  no  evidence  at  all.    Under  these  Claim  rejected, 
circumstances,  I  must  pronounce  against  the  claim,  and  my 
decree  must  be  fbllowed  by  a  condemnation  in  costs,  ex-  with  costs, 
cept  those  of  the  protest,  with  which  I  cannot  saddle  the 
plaintiffs. 

On  the  Default  Day,  the  principle  of  the  aforegoing^  decision  March  16. 
was  applied  by  the  Court  to  the  case  of  an  advance  of  money  to  a  The  Sophie. 
foreign  master.  The  SophU^  a  Danish  vessel,  having  received 
damage  in  a  collision  with  another  vessel  in  the  Mersey,  put  back 
to  Liverpool,  where  the  master  (who  was  likewise  the  owner)  ap- 
plied to  a  firm  there  for  advances  to  get  the  damages  repaired. 
They  accordingly  furnished  the  requisite  sum,  £133,  and  subse- 
quently arrested  the  ship.  Ab  no  bail  had  been  given,  after  the 
usual  defaults,  the  Court  was  moved  to  sign  the  primum  decretum, 
that  the  ship  might  be  sold.     Some  of  the  items  in  the  account      Advance    of 

were  advances  of  money  to  the  master  allesred  to  be  for  the  ship's  ^oney  to  mas- 

■^  °  ter  and  owner, 

use. 

Dr.  LU8HINOTON4 — I  have  considered  this  subject  very  atten-  Judoxixt. 

ti vely  since  my  jadgment  in  the  Ahxander^  and  I  am  satisfied  that     '- 

VOL.1.  3  s 
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Marcb  9«      I  nerer  can  make  a  ship  responsible  for  that  for  which  an  owner 
Thti  JuT'otulm'  ^^^^  "^^  ^  responsible ;  and  therefore  it  is  absolutely  eaaentialf 
'  in  order  to  found  a  claim  in  this  Court,  not  merely  that  the  arti- 
cles should  be  called  necessaries,  but  that  the  ship  should  really  want 
them  at  the  time.    The  difficulty  that  arises  under  the  Act  3  and 
4  Vict,  c.  65,   is  with  reference  to  the  word  "  neceasaries.*' 
This  term,  used  iu  the  ordinary  sense,   would  mean   anchors, 
cables,  rig^gin^,  and  matters  of  that  description.     I  have   already 
restricted  it  to  what  is  wanting  at  the  time,  and  I  consider  myself 
as  enlarging  it  by  applying  it  to  money  expended  for  necesaarr 
purposes.    But  I  must  be  satisfied  that  the  money  was  wanted  for 
such  necessary  purposes.    On  the  present  occasion,  it  appesra  ta 
me  that,  so  far  as  relates  to  the  articles  specified,  as  no  doubt  the 
owner  himself  would  be  responsible,  he  having  been  present  and 
given  the  order,*  I  am  justified  in  making  the  ship  responsible. 
But  I  have  a  difficulty  with  respect  to  the  money,  because,  anle;:^ 
that  was  absolutely  wanting  at  the  time,   although    the   owner 
would  be  responsible  at  common  law,  it  never  could  be  intended 
Proof  required  to  give  this  Court  jurisdiction  to  make  the  ship  responsible  for  the 
mc^^fiwr^  iwl  ™*'^  ^®^*  ^^  ****  owner.    I  must,  therefore,  require  a  further  ex- 
cessary  pur-     planation.    I  must  have  an  affidavit  to  shew  that  the  money  m 
poses  of  ship,  advanced  for  the  necessary  purposes  of  the  ship,  and  that  it  was 
and  so  applied,  actually  so  expended. 

April  19.  (Subsequently,  such  proof  was  furnished,  and  the  Court  signed 

May  10.        the  primum  decretum,  and  ultimately  decreed  the  aale  of  tbe 
vessel.) 


Vtrrogatibr  eontt  ot  eantttbntp. 

March  15. 

Probate  of  In  the  Goods  of  William  Hogg,  dec. — Moiion. — The 
bera"  te£?"^  deceased  died  24th  February,  1801,  having  executed  his 
out  in  a  vill,  dated  Srd  October,  1799^  appointing  his  sons  T.  !!• 
n^^t^  and  W.  H.  executors,  of  whom  W.  H.  was  also  named  resi- 
property  admi- duary  legatee.  In  May,  1801,  W.  H.  proved  the  will  in 
roclTJ^d"""^"  ^^  Archdeaconry  Court  of  Bucks,  the  effects  being  sworn 
application     '  under  £5,000,  power  being  reserved  of  making  the  like 

th'  Co*rt^rth"  ^*"*  ^  ^**®  ®^®'  executor.     The  tesUtor  was,  at  the  time 
proper  fanm),  of  his  death,  beneficially  entitled  to  £850f  seemed  od  mort- 
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gage  of  certain  lands  and  premises  situated  in  the  Archdea-     Mabch  15. 
conry  of  St  Albans,  in  the  diocese  of  London— the  Arch*     „      \, 
deaconry  of  Bucks  being  in  the  diocese  of  Lincoln.    This 
sum,  with  the  interest,  after  the  death  of  the  tesUtor,  was  ^^^    ^^^I!!^ 
paid  to  the  executors,  who,  by  indenture  of  assignment,  the  effects  be- 
dated  8th  July,  1822,  acknowledged  the  receipt  of  the  prin-  je^"^^*  * 
dpal  gum  firom  the  parties  entitled  to  the  freehold  of  the  pre-  than  that  of  the 
mises,  to  whom  the  executors,  by  the  said  indenture,  assign-  ^^^^  "*"'" 
ed  over  the  mortgage  and  all  their  interests  therein.    On 
the  15th  January,  1828,  W.  H.,  one  of  the  executors  and 
the  residuary  legatee,  died  intestate,  in  the  life-time  of  his 
co-executor,  who  afterwards  died  without  having  proved 
the  will.     The  effects  of  the  testator  were  got  in  and  admi- 
nistered under  the  probate  granted  by  the  Archdeaconry 
Court  of  Bucks,  and  all  the  accounts  had  been  closed  many 
years  since.    In  order  to  make  the  assignment  of  the  mort- 
gage valid,  it  was  necessary  that  the  original  will  of  the 
testator  should  be  proved  and  placed  upon  record  in  this 
Court,  for  which  purpose  the  will  was  transmitted  from  .the 
Archdeaconry  Court  of  Bucks,  the  effects  (in  respect  of 
which  administration,  with  will  annexed^  was  prayed)  be- 
ing sworn  to  be  under  £100. 

Addams,  D.,  moved  for  administration,  with  will  annexed.  Motion. 
of  the  effects  unadministered,  of  Wm.  Hogg,  the  father,  to 
be  granted  to  the  representative  of  Wm.  Hogg,  the  son,  de- 
ceased, intestate. 

Sib  H.  Jennbr  Fust.— -It  is  clear  that  the  grant  obtain-  Dxc&n. 
ed  in  the  Archdeaconry  Court  of  Buckingham  is  a  void  grant  Original  gnuit 
to  all  intents  and  purposes,  and  that  all  acts  done  under  it  l^ndaH^acts vn-! 
were  void.    Nowy  application  is  made  to  this  Court  for  a  der  it  void, 
grant  of  administration,  with  will  annexed,  to  the  represen- 
tative of  the  son  of  the  testator,  his  executor  and  residuary 
legatee  (and  he  undoubtedly  would  be  entitled  to  the  grant), 
to  enable  a  party  to  make  a  legal  and  valid  title  to  a  mortp 
gage,  and  it  is  said,  it  is  only  necessary  to  have  the  will 
proved  here,  and  placed  upon  record  in  this  Court.    But  I 
want  to  know  how  it  is  possible — if  the  testator  had,  at  the 
time  of  his  death,  bona  notabUia  in  the  province  of  Canter- 
bury sufficient  to  found  the  jurisdiction  of  this  Court*  and  if 
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Masch  15.  oD  the  face  of  the  papers  there  was  property  in  one  dioceae 
Hogg^d^  amounting  to  £850 — that  I  can  permit  the  party  to  svear 
,^  that  the  property  is  under  £100,  the  grant  having  been  a 

exceeded  the  ▼^^^  grant,  and  all  acts  done  under  such  a  grant  being 
amount  in  the  yoid.  The  very  ground  of  asking  for  this  administmtion 
is,  that  the  testator,  at  his  death,  possessed  a  property  worth 
£860.  The  grant  under  which  the  effects  have  been  admi- 
nistered is  not  a  voidable  grant,  but  a  grant  absolutely  void, 
and  therefinre  it  is  that  administration»  with  will  annexed  of 
the  testator,  to  the  representative  of  the  residuary  legatee,  is 
sought,  for  the  purpose  of  enabling  the  party,  to  whom  the 
executors  assigned  the  mortgage,  to  make  out  a  title  to 
£850.  How  can  I  then  allow  the  property  to  be  sworn 
under  £100?  {^The  RegiiUr,  It  is  contrary  to  practice.] 
The  Court  would  be  willing  to  make  the  grant  if  it  could 
get  rid  of  the  difficulty,  the  property  bdng  all  disposed  of, 
and  the  accounts  closed ;  still,  as  there  has  been  a  void  grant, 
and  all  acts  done  under  it  being  void,  I  cannot  say,  where 
there  is  a  property  worth  £850,  that  the  effects  are  under 
Duty  due  on  £100.  [The  Procior.  The  duty,  under  £5,000,  was  then 
full  amount.  ^^^^  £S0 ;  now  it  is  £80.3  ^^  «>g^  to  be  paid  to  the  fuD 
amount,  under  £5,000. 

Motion  re-        Motion  rejected, 
jected. 

/Vjp,  Proctor. 


An  addition  In  thk  Goods  of  Robert  Jonbs,  dbc*— A/olaon. — The 
toinlng^Ae'l^'  testator  died  26th  February,  1842.  On  the  8th  August, 
pointmentof     1889,  being  at  the  Reform  Club  House,  in  Pall  Mall*  of 

Sn^bdow"The  ^^^  ^^^  ^®  ^"^  *  member,  he  requested  two  servants  of 
attestation  of  the  house  to  witness  the  execution  of  his  will,  which  be 
the  witneflses,  ^^^  produced  to  them,  the  whole  being  in  his  handwriting, 
ble  to  depose  and  he  duly  executed  the  same  in  their  presence,  and  thej 

whether  it  was  subscribed  their  names  as  witnesses  at  the  same  time,  in  the 
there   at   the  ^    ,  .      ,     ^  „      .  a     u 

time  of  execu-  presence  of  the  testator,  m  the  followmg  manner.    At  tne 

^**^  bate^"**^  end  of  the  will  appears  the  tesUtor's  signature,  on  the  left- 
hand  side  of  which  are  the  names  of  the  two  witnesses, 
described  as  "  servants  to  the  club,"  but  there  are  no  words 
of  .attestation.    Then  follows  (in  the.  hand  writing  of  the  tes- 


I84&}  PREROGATIVE  COURT.  S§7 

tator)  an  addition,  to  this  effect :  **  I  name  O.  O.,  P.  G«  W;,  March  15. 
and  my  blpother,  E.  J.,  executors  of  this  my  will,  and  be-  j"~V 
-  queoth  nineteen  guineas  to  each  for  their  trouble  in  executing 
the  same."  Then  follows  the  signature  of  the  testator^  and 
on  the  left-hand  side  of  it  are  the  words :  **  Witnessed  by  the 
above  persons/'  but  there  are  no  signatures.  Throughout 
the  will,  the  testator  speaks  of  his  executors,  directing  them 
to  do  various  acts ;  but  their  names  are  not  mentioned  ex- 
cept in  the  addition  underwritten.  The  witnesses  are  un- 
able to  say  whether  such  addition  was  or  was  not  in  the  will 
when  executed,  nor  have  they  any  recollection  of  the  testa- 
tor's having  acknowledged  more  than  his  signature. 

AddamSf  D,,  in  support  of  the  motion  for  probate  of  the  Motion. 
whole.    As  the  testator  contemplated  having  executors,  and 
speaks  of  their  acts  in  the  body  of  the  wiil,  it  is  probable 
that  the  addition  was  made  to  the  will,  and  signed  by  him, 
before  the  execution  was  attested,  though  the  witnesses  do 
not  recollect  whether  it  was  so  or  not,  and  though  he  did  not 
see  them  subscribe  their  names  to  the  addition  as  well  as 
to  the  will  itself.     [Per  Curiam.   There  is  no  doubt  about  Psa  Cur. 
his  intention  to  appoint  executors.  ]     The  question  is,  whe- 
ther, on  the  face  of  the  paper,  these  two  persons,  being  both 
present  together,  and  required  to  sign  both  the  will  and  the 
addition,  may  not  have  subscribed  their  names  to  the  first 
signature  only,  and  not  under  the  words  **  witnessed  by  the 
same  persons,"  by  a  mere  oversight.     [Prr  Curiam.   No  Pu  Cub. 
doubt,  it  is  not  improbable ;  the  addition  might  have  been 
there  at  the  time,  and  they  may  have  forgotten  it,  two  yesrs 
and  a  half  ago.    But  what  can  I  do  ?]     The  Court  would 
be  rather  astute  to  grant  probate  in  such  a  case^    [Pkr  Cu-  Pm  Cur. 
RiAM.*   So  I  would  if  I  could— -if  I  was  not  bound  by  the 
Statute.] 

Sir  H.  Jbnnbr  Fust. — I  am  afraid,  in  this  state  of  the  Drcrki. 
facts,  I  cannot  grant  probate  of  the  addition.  The  will  is 
regularly  attested  in  the  presence  of  two  witnesses,  and  in 
this  addition  the  testator  appoints  executors,  and  c^  his  inten- 
tion to  do  so  there  is  very  little  doubt,  and  I  think  it  is  not 
improbable  that  the  addition  was  in  the  will  at  the  time  it 
was  attested ;  but  the  witnesses  do  not  say  so,  and  the  words. 
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March  15.    «  witnessed  by  the  above  persons,**  may  have  been  written 
Jones  dec     ^^^  ^^^  execution.    It  is  not  a  part  of  the  wiU ;  it  is  not 


. .  in  the  body  of  the  will.  I  am  afraid  I  cannot,  with  refer- 
not  part  of  the  ^^^^  ^  ^®  -^^  ^^  Parliament,  grant  probate  of  the  addi* 
willy  nor  at-  tion.  It  is  not  attested  by  the  two  witnesses  who  attested 
the  wiU,  who  cannot  say  that  it  was  there  at  the  time  the 
will  was  executed,  though  it  u  probable  that  it  was  so,  and 
that  the  deceased  had  signed  his  name  to  it.  I  presume  the 
testator  thought  that  sufficient,  and  there  is  no 
that  it  was  added  after  the  execution. 

Motion    re-      I  must  reject  the  motion :  I  am  sorry  fbr  it. 
jected.  ^..         « 

AddamSf  Proctor. 


A  deed  of  In  thb  Goods  of  Thomas  Dickiks,  DBC^-Mo^sm.— 
mftt^  to^?^  The  testator  died  ISth  February,  1842,  having  made  his 
bate  as  part  of  will,  dated  24th  August,  1840,  appointing  his  eldest  son, 

refCTredtokl—  '^*  ^'^  ^^^  executor.    He  left  two  sons  and  two  daughters. 
A  notarial  copy,  By  his  will^  he  devised  and  bequeathed  all  his  real  and  per- 

ceived,  instead  other  children,  in  equal  .shares,  the  shares  of  the  three 
onuie  original  younger  to  be  held  by  the  eldest,  T.  D^  his  heirs,  executcn, 
administrators,  and  assigns,  upon  the  same  trusts^  and  for 
the  same  purposes,  and  subject  to  the  same  provisoes  and 
restrictions,  as  are  mentioned  in  an  indenture  of  settlement, 
dated  20th  November,  18S0,  made  between  the  testator  and 
his  son  T.  D.,  or  upon  so  many  of  the  said  trusts,  intents, 
and  purposes,  as  were  then  subsisting,  or  capable  of  taikiii^ 
effect.  In  an  affidavit,  the  executor  deposed  that  the  deed 
referred  to  in  the  will,  and  which  was  in  his  posaesdon,  re* 
lates,  amongst  other  things,  to  freehold  and  copyhold  estalesi 
which  are  thereby  assigned  to  him,  upon  the  trusts  therein 
mentioned,  and  that  upon  the  sale,  or  mortgage,  or  other 
conveyance  thereof,  it  would  be  absolutely  necessary  for  hini 
to  produce  the  said  deed,  especially  at  the  Courts  of  Manors 
to  which  such  estates  belong,  and  therefore  it  is  not  in  his 
power  to  leave  the  original  deed  in  the  R^istry  of  the 
Court* 
Motion.  Haggard,  D.,  moved  for  probate  of  the  vrill  of  the  tes- 
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tator  to  the  executor,  with  the  Betdement,  but  without  the    Marcs  15. 
original  deed  referred  to  therein*  DiM^dee 

Sib  H.  j£NNBB  Fust. — The  paper  referred  to  in  the  will  Dbcru.' 
18  sufficiently  identified,  and  was  in  existence  at  the  time 
when  the  will  was  executed,  and  therefore^  upon  the  same 
principle  upon  which  the  Court  decided  the  case  of  Lady 
Durham's  wiU^*  it  will  hold  this  deed  to  be  a  part  of  the  The  deed  held 
testator's  will,  although  not  executed  in  the  manner  required  ^^^^iji  ^'^'^  ^ 
by  the  Statute :  because  the  paper  is  sufficiently  identi* 
fied  for  the  Court  to  be  certain  that  the  deed  of  settlement 
of  20th  November,  1830,  is  the  paper  referred  to  in  the 
will,  and  contains  the  trusts  upon  which  the  executor  was 
to  hold  the  shares  bequeathed  to  the  three  other  children* 
The  Court  is  asked  to  decree  probate  of  the  will  without 
the  original  settlement,  on  the  ground  (admitting,  therefore, 
that,  under  ordinary  circumstances,  the  settlement  should 
form  part  of  the  probate)  that  the  deed  is  necessary  to  be 
retained  in  the  possession  of  the  trustee,  to  enable  him  pro* 
perly  to  execute  his  trust.  The  Court  is  always  unwilling 
to  put  parties  to  the  expense  and  inconvenience  of  parting 
with  papers  of  importance,  and  as  it  will  be  in  the  power  of 
the  Court  to  require  the  original  settlement  to  be  brought 
into  the  Registry,  I  think  if  a  notarial  copy  be  now  brought  A  nottfial 
in,  and  form  part  of  the  probate,  it  will  be  sufficient,  ^y^^?  jq  . 
[^Haggard, — We  have  no  objection.]  Circumstances  may 
arise  in  which  it  may  be  extremely  difficult  to  get  at  the  ori- 
^nal  settlement,  and  yet  the  parties  interested  under  it 
should  have  the  opportunity  of  knowing  the  nature  of  the 
interest  .they  possess* 

Let  a  notarial  copy  of  the  settlement  be  brought  in  and  snd  to  form 
form  part  of  the  probate,  as  incorporated  with  the  wilL         ^[^         P™' 

Dermef  Proctor. 


In  thb  Goons  of  Maby  Ann  Pennington,  spinstbb.    Alterations  in 

mc^Motiofu— The  testatrix  died  suddenly,  in  May,  1841,  ^\^  ^ 

possessed  of  property  amounting  to  about£8,500.     Afler  her  unnumied  tes- 

death,  there  was  found  in  a  trunk,  sealed  up  in  an  envelope,  ^^^^  ^*'*1  ^^ 
'  '  r  *   '  a  power  of  ap- 

*  Ante,  p.  aes. 
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March  15. 

Penmngton^ec. 

pointment, 
thereby  exe- 
cuted,— the  al- 
terations   hav- 
ing relation  to 
the  power,-* 
ttoder  the  cir- 
cumstance8,not 
excluded  firom 
probate. 


Motion. 


Dbcrbi* 


a  will  made  by  her  in  ISSS,  dtily  executed  and  attested  by 
two  witnesses,  which  purported,  amongst  other  things^  to 
dispose  of  certain  money  (£2,000  Three  per  Cents.)  over 
which  she  had  a  power  of  appointment,  under  a  deed  of  set* 
tlement.  In  the  first  and  second  sheets  of  the  will  were 
alterations,  the  intention  of  which  was  to  reduce  a  legacy 
to  a  niece  from  £2,000  to  £1,000.  They  were  bdleved  to 
be  in  the  testatrix's  handwriting,  but  there  was  no  evidence 
as  to  the  time  when  they  were  made,  beyond  the  aflidovit  of 
the  attesting  witnesses  (the  drawer  and  his  clerk),  who  de- 
posed that  they  were  not  made  at  the  time  of  execution. 
The  alterations  occurred  in  the  execution  of  the  power  of 
appointment,  which  was  originally  a  good  executioii.  The 
executorsy  being  also  the  residuary  legateeSf  would  be  bene- 
fited by  the  alteration,  if  esteblished ;  but  they  were  desirous 
of  probate  as  the  will  originally  stood. 

Addams,  D.,  in  support  of  the  motion  to  that  effect— The 
power  having  been  originally  well  executed,  and  the  altersp 
tions  being  without  the  formalities  required  by  the  indenture 
of  settlement,  they  are  inoperative,  and  the  tenor  of  the  for- 
iner  words  being  apparent,  the  alterations  can  have  no  efiect 
under  the  Act. 

Sib  H.  Jbnnbr  Fust.— The  will  having  been  found  sealed 
up,  it  must  be  presumed  that  any  alterations  therein  musl 
have  been  made  by  the  testatrix  or  by  her  direction ;  I  ahoald 
very  much  doubt  whether  they  were  in  the  deoeaaed'a  hand* 
writing.  The  witnesses  depose  that  the  alterations  were  not 
in  the  will  at  the  time  of  execution ;  and  not  being  made  in 
the  presence  of  and  attested  by  witnesses,  they  csnnot  be 
operative  under  the  power.  Of  the  time  when  they  woe 
made,  there  is  no  account ;  and  there  is  nothing  to  lead  to 
the  presumption  that  it  was  before  or  alter  January,  18S8. 
But  this  lady,  being  unmarried,  had  a  right  to  make  her 
will  and  to  dispose  of  her  own  property,  in  any  way  she 
pleased.  The  Court  must  decree  probate  of  the  will  in  its 
present  state,  leaving  a  Court  of  Equity  to  say  what  shaU  be 
ite  construction  and  effect.  It  is  a  very  different  case  IVom 
alterations  under  the  new  Act ;  and  if  this  had  been  the  will 
of  a  married  woman,  anodier  question  might  have  arisea 
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Here  she  was  entitled  to  make  her  will  in  any  form  she    Maecb  15. 
pleased.  „    TT    . 

Probate  with  the  alterations  and  interlineations. 

Ow,  Proctor. 


In  thb  Goods  op  Edward  Jacob,.  Esq.*  dec. — Motion*.    Ui»tu«ted 
— The  testator  (an  eminent  member  of  the  Equity  Bar)  Jh^'^iu'**of"8 
died  at  Malta,  15th  Dec.  1841^  having  made  a  will,  where-  barrister,  with- 
of  be  appointed  thi^e  executors.     He  gave  the  residue  of  ^  Vhin^mute 
his  {NToperty  in  equal  shares  to  his  four  sisters,  for  their  on   presamp- 

lives,  and  after  the  death  of  either,  he  directed  her  share  J'®"'  admitted 

to  probate. 
to  be  divided  in  equal  shares  amongst  her  children  on  their 

attaining  twenty-one ;  and  that  if  any  of  the  sisters  should 
die  without  leaving  issue  obtaining  a  vested  interest,  the  in- 
come of  her  share  should  be  divided  amongst  her  sisters  who 
might  be  living,  till  the  death  of  the  survivor,  and  the  prin- 
cipal sum  so  ccmstitttting  the  residue  was  given  to  such 
of  his  nephews  and  nieces  as  should  attain  twenty^one. 
The  words  in  this  bequest,  ''  and  nieces,"  are  interlined  in 
the  second  side  of  the  will,  and  there  is  also  an  interline- 
ation of  *'  in  equal  shares,"  and  an  obliteration  of  the  words 
**  of  the  age  of  twenty-one  years."  The  two  subscribed 
witnesses  (domestic  servants  of  the  deceased)  depose,  in 
their  affidavit,  that  they  saw  only  the  third  side  of  the 
will.  The  will,  which  was  in  the  testator's  handwriting, 
was  found  sealed  up  in  an  envelope,  and  was  dated  4th 
June,  1841  ;  the  envelope  was  endorsed  "  The  will  of 
E.  J.,  June,  1841."  The  testator  had  one  nephew,  and  no 
niece,  at  the  date  of  the  will,  and  at  his  death. 

Addams,  D.,  moved  for  probate  of  the  will  as  it  stood,  Motioh. 
with  the  alterations.  There  is  no  direct  evidence  to  shew 
that  the  testator  made  them  before  execution,  but  it  is 
highly  probable  that  he  did  so,  the  whole  appearing  to  have 
been  written  uno  eontexiu,  and  with  one  and  the  same  pen. 
The  testator  well  knew  what  the  law.  required.  It  is 
singular  that  Mr.  Jacob  should  not  have  had  the  altera- 
tions attested ;  but  it  would  be  still  more  singular,  and 

VOL.  I.  3  F 
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March  Ifi. 

Jacob,  dee. 
Dec&is. 


The  circum- 
stancen  lead  to 
presumption 
that  the  altera- 
tioiiii  Were 
made  in  writing 
the  will; 


no  circum- 
stance  to  the 
contrary. 


Motion 
granted. 


qaite  improbable,  that  he  should  have  made  them  after 
execution. 

Sir  H.  Jbmnbr  Fdbt. — The  deceased  was  a  gentleman 
whom  we  all  knew  and  all  lament  From  the  tenour  and 
context  of  the  will,  it  would  appear  that  he  made  these 
alterations  as  he  wrote  it.  Looking  to  the  contents  of  the 
paper,  and  to  the  character  of  Mr.  Jacob, — a  gentleman 
high  in  his  profe8siony-«-wmd  to  the  manner  in  which  the 
attestation  clause  is  expressed,  I  cannot  suppose  that  the 
alterations  were  made  after  execution,  knowing,  as  he  muit 
have  done,  what  was  required  by  the  Act*  I  am  dearly  of 
opinion  that  they  were  made  by  him  at  the  time  the  will 
was  written,  and  th^e  is  no  one  circumstance  which  leads 
to  the  presumption  that  they  were  done  afterwards.  Under 
these  drcumstancesy  the  Court  is  bound  to  decree  probate 
of  the  paper  in  the  form  in  which  it  now  af^pears  ;  and 
there  can  be  no  doubt  that,  as  he  went  on,  and  read  what 
he  had  written,  he  made  these  alterations. 

Probate  of  the  will  decreed  in  the  form  in  which  it  then 
stood. 

Townsend^  Proctor^ 


Probate  of  a 
will  granted  to 
a  person  not, 
under  the  cir- 
cumstances, 
answering  the 
precise  descrip- 
tion given  by 
the  testator,  but 


In  thb  Goods  of  William  Hatnbb,  dsc. — Matitm,-^ 
The  testator  died  at  Mirxapore,  in  the  East-Indies^  Snd 
December,  1834.  By  his  will  he  appointed,  as  ezecuton  in 
the  East^lndies,  J.  S.  P.,  of  Mirzapore,  and  R.  C.  P.,  of  Cal- 
cutta, and  the  Archbishop  of  Tuam  aa  executor  in  Irdand  ; 
and  he  directed  his  two  executors  in  India  to  realise  and 
collect  his  property,  and  remit  the  proceeds  by  bills  to  the 
Archbishop  of  Tuam  for  the  time  being,  to  whom  he  gan 
full  power  and  authority  to  dispose  of  the  whcde  estate 
amongst  his  (the  testator's)  fiimily,  who  lived  in  and  near 
the  city  of  Tuam,  in  such  portions  as  should  appear  to  the 
Archbishop's  discretion  fair  and  just,  and  they  were  required 
to  abide  by  his  decision  therein.  The  two  Indian  execaton 
proved  the  will  in  India  in  December,  1834»  and  on  1st 
August,  1835,  a  probate  was  granted  by  tins  Court  to  the 
Archbish(^  of  Tuam,  he  being  sudi  i^t  the  time  of  the  tes- 
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tator*s  death,  power  being  reserved  to  the  other  executors.     Makoh  15. 

The  property  within  the  province  of  Canterbury  was  sworn    ff^ZZ  jec. 

under  £14,000.     The  executors  in  India  collected  the  estate, 

and  remitted  the  proceeds,  through  their  agents  in  London, 

to  the   Archbishop  of  Tuani,   who  distributed  the  same 

amongst  the  testator's  relations,  under  the  direction  of  the 

Irish  Court  of  Chancery.     In  March,  1839,  the  archbishop 

died,  and  since  his  death  some  monies  belonging  to  the 

estate  were  remitted  by  the  executors  in  India,  and  further 

sums,  to  the  amount  of  £2,500,  were  shortly  expected  ;  but 

there  was  no  person  at  present  authorized  to  give  a  diff- 

charge*  or  to  carry  the  trusts  of  the  will  into  effect.    By  the 

S  &  4  Will.  4,  c.  S7,  it  is  enacted,  that  when  the  archiepis- 

copal  sees  of  Tuam  and  Cashel  should  become  void,  the 

archbishops  should  cease  to  have  archiepiscopal  jurisdiction, 

which  should  be  transferred  to  the  Archbishop  of  Armagh, 

to  whose  jurisdiction  the  Bishop  of  Tuam  should  be  subject. 

The  residence  of*  the  Bishop  is  at  Tuam. 

AddamSy  D.,  moved  for  a  second  probate  to  Uie  Bishop  of  MorioN. 
Tuam,  as  one  of  the  executors  of  the  testator,  power  being 
reserved  to  the  other  executors  in  India. 

8iR  H.  Jbnner  Fust. — The  question  is  whether,  as  the  Dscrk. 
Archbishop  of  Tuam  is  appointed  executor,  a  second  grant 
can  be  made  to  a  person  who  does  not  answer  the  precise 
description  of  ^  Archbishop  of  Tuam,".  but  who  is  Bishop  of 
Tuam,  though  he  succeeded  the  Archbishop.    Now,  there  is     Object  of  the 
DO  doubt  that  the  deceased  thought  that  a  person  likely  to  ^^^^'^^i^* 
have  a  knowledge  of  the  residences  of  the  parties  entitled  to 
the  property  would  be  the  proper  person  to  be  executor  of 
his  willy  and  not  one  who  was  a  perfect  stranger  to  them,  and 
that  he  would  not  have  made  die  Archbishop  of  Armagh  his 
executor.    I  am  dearly  of  opinion  that  the  bishop  of  Tuam     The    bii«liop 
is  entitled  to  the  grant ;  that  he  is  the  person  meant  by  the  ^'^„^^'^"" 
deceased^t  is  not  as  respects  his  archiepiscopal  jurisdictidn, 
but  his  diocesan  jurisdiction.     The  difficulty  is,  as  to  the 
form  in  which  the  grant  should  go*     [^Addams, — It  would 
be  granted  to  the  present  Bishop  of  Tuam  as  executor  sub- 
stituted.]    There  must  be  a  special  probate.  Motion 

«r  .         »,  granted. 

Nelsattf  Proctor. 
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Makcu  15.         In  the  Goods  op  Francis  WiLLSSFOROy  dbcj- — Mo- 

A  paper  un-  ^^* — '^^^  deceased  died  28th  January,  1842,  leaving  a  will 

attested,  re-     and  codicil,  wherein  he  named  his  three  sons  (the  Rev.  F. 

wSf  admitted  '^-  ^-  W-'  ^  M-  ®-  W-'  «»^  C.  W.)  executors.    The  will 
to  probate  as  was  executed  on  the  15th  June,  1841«    On  the  first  side  was 
part  of  the  will.  ^^  following  clause :  *'  I  also  give  to  my  said  three  sons  the 
several  watches,  jewels,  silver  or.  sudi  other  articles  as  are 
enumerated  in  the  paper  hereunto  annexed,  allowing  mj 
wife  the  use  of  the  several  silver  articles  so  given  by  me  to 
my  son  Harry  during  her  life."    On  the  third  side,  towards 
the  conclusion  of  the  will,  he  directs  that,  after  payment  of 
his  debts,  his  sons  should  have  his  undisposed  of  real  and 
personal  estate,  share  and  share  alike,  **  but  on  the  terras 
and  conditions  hereinbefore^  expressed,  and  that  the  paper 
hereunto  annexed,  as  referred  to  by  me,  be  deemed  as  a 
further  distribution  of  my  effects."     On  the  death  of  the 
deceased,   the  will  and  codicil  were  found   in   a   sealed 
packet,  with  a  paper  attached  to  the  will  by  a  pin,  which 
paper  purported  to  dispose  of  plate  and  jewels,  and  other 
articles,  and  began :  *'  For  the  Rev.  F.  T.  B.  Willesford,  in 
accordance  with  my  will ;"  and  ended,  "  reserving  for  my 
wife  the  use  of  such  silver  articles  for  her  life,  in  accordance 
with  my  will ;"  and  at  the  top  of  the  third  side  were  the 
following  words :  <'  This  is  the  paper  referred  to  by  my  will 
as  hereunto  annexed.     Francis  Willesford,  15  June,  1841." 
By  a  similar  clause,  apparently  obliterated,  at  the  foot  of  the 
second  side,  this  paper  appeared  to  have  been  annexed  to  a 
former  will,  dated  1 1th  June,  18S9,  and  also  to  a  will  dated 
in  May,  1841^  and  to  have  had  two  witnesses'  names  to  it, 
as  well  as  the  testator's.    The  papers  were  all  in  the  hand- 
writing  of  the  deceased.    The  two  subscribed  witnesses  de- 
posed that,  although  they  do  not  recollect  to  have  noticed  so 
as  to  identify  the  paper  as  being  annexed  to  or  forming  part 
of  the  will,  they  believe  it  was  so  annexed  thereto  at  the 
time  of  execution. 
Motion.  Sir  J,  Dodson^  Q.  A.,  moved  for  probate  of  the  paper  an- 

nexed, being  identified  as  part  of  the  will  and  codicil. 
Dccaee.  Si  A  H.  Jenner  Fubt. — It  is  extraordinary  that  so  many 

cases  of  this  kind  should  occur  after  Latfy  Durham's  ca^e. 
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The  qaestion  is,  whether  the  |>aper  it  suflBciently  authenti-   .Makcb  16. 
cated  aa  that  which  the  testator  referred  to  in  his  will,  to  ur:nIIZLi  a^^ 
enable  the  Court  to  pronounce  for  it  aa  part  of  the  will. 
Now  it  is  found  pinned  to  the  will,  and  the  testator  states 
expressly  that  it  is  the  paper  he  referred  to.     In  the  case 
of  hady  Durkam^  as  far  aa  a  decree  on  an  exparte  mo- 
tion can  decide  any  thing,  the  Court  has  held  that  a  paper 
which  was  in  existence  before  the  date  of  the  will,  and  is 
referred  to  in  it,  if  sufficiently  identified  as  the  paper  in- 
tended by  the  deceased,  may  form  part  of  the  will,  notwith- 
standing such  paper  is  not  attested  in  the  manner  required 
by  the  Act.     In  this  case  the  paper  is  sufficiently  identified,     Paper  suffi- 
and  it  is  clear  that  it  was  in  existence  at  the  time  when  the  ^^^  '^^'^^'' 
will  was  executed,  it  having  been  a  schedule  to  a  will  of 
18S9.    The  Court  is,  therefore,  bound,  following  up  what 
it  has  already  done  (although  these  cases  have  lately  multi- 
plied, and  it  should  be  careful  not  to  introduce  any  new 
doctrine),  to  pronounce  for  this  paper  as  forming  part  of  the 
will  of  the  deceased.    There  is  sufficient  evidence  that  the 
obliterations  were  made  at  or  before  the  execution  of  the 
will,  and  there  is  nothing  to  shew  that  they  were  made 
afterwards ;  therefore,  let  probate  pass  of  the  paper  as  part     Motion 
of  the  will,  and  with  the  obliterations,  as  it  now  stands.        gnnted. 

fy,  Townsendy  Proctor. 


In  the  Goons  of  the  Rbv*  John  FBEnsRicK  Usko,      An  unexe- 

i}W.^Matum The  deceased  died  Slst  December,   1841  ^^^  ^i"'.  ^e- 

( having  been  for  eighteen  months  totally  blind),  a  widower,  will  subse- 
without  children.    On  or  about  26th  November,  1840,  he  qu«ntly  exe- 
requested  his  male  servant  (D.  M.)  to  take  down  in  writing  ,•„  xht  posses- 
instructions  for  a  will,  which,  he  said,  he  intended  that  a  "Ion  of  the  de- 
Proctor  should  prepare  for  him.   D.  M.  accordingly  reduced  oveno  Mm'  re- 
to  writing  the  instructions  (paper  C)  which  the  deceased  fu>^  probate, 
gave  him  on  the  first  and  last  sides  of  the  paper.     He  read 
them  to  the  deceased,  who  said,  <*  I  think  I  have  gone  too 
far,  by  disposing  of  more  money  than  I  intend  at  present  to 
do;  I  wish  you  to  make  some  alterations  ;  therefore,  read  it 
over  again,  item  by  item.*'     D.  M.  did  so,  and  made,  by  de- 
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Mauch  15.    ceased's  desire,  the  several  alteradom  appearing  in  the  paper. 

V  kiTdBc  ^^^°  ^  ^^^  ^^  same  again,  as  altered,  the  deceased  said, 
**  WelU  that  will  do  now,  and  I  will  think  it  over  before  1 
go  to  the  Proctor,  which  I  intend  to  do  as  soon  as  possible  " 
On  or  about  the  20th  November,  the  deceased,  accompanied 
by  D.  M.,  called  opon  Mr.B.»  a  Proctor  in  Doctors  Com- 
mons, and  directed  him  to  prepare  a  will  for  him»  for  which 
purpose  he  gave  him  instructions  partly  verbal,  and  partly 
<x>ntained  in  the  paper  C,  and  directed  him  to  read  over  to 
him  the  whole  of  the  instructions,  and  he  then  directed  Hr. 
B.,  in  preparing  the  will,  to  confine  himself  to  four  names 
written  at  the  commencement,  as  those  of  the  only  persona 
to  be  benefited  by  hb  will,  and  stated  that  each  of  them  was 
to  take  the  sum  written  agyinst  his  or  her  name  yearly,  and 
he  then  gave  him  the  names  of  the  persons  who  were  to  he 
esiecutors.  The  deceased  also  left  with  Mr*  B«  diree  other 
testamentary  papers,  saying  that  he  did  not  approve  of  them 
at  all,  and  intended  to  dispose  of  his  property  in  the  way  be 
had  before  stated.  The  deceased  appointed  to  call  again  in 
about  a  week  to  execute  the  will.  Mr.  B.  prepared  the  paper 
B,  but  neither  saw  nor  corresponded  with  the  deceased  after- 
wards. In  the  early  part  of  1841,  and  in  July  followii^, 
the  deceased  informed  J.  W.,  a  confidential  ftiend,  that  s 
Proctor  in  Doctors  Commons  had  prepared  a  will  for  him, 
but  which  he  had  not  then  executed,  whereby  he  had  gives 
to  some  of  his  relations  in  Prussia  annuities  amounting  to 
about  half  of  his  funded  property.  £arly  in  1841,  and  again 
in  November,  when  J.  D.  6.  was  visiting  him,  the  deceased 
told  him  he  had  given  instructions  to  a  Proctor  to  prepsie 
a  will  for  him,  and  that  he  had  named  him  (J.  D.  B*)  one  of 
his  executors,  and  had  left  his  relatives  in  Prussia  £60  a 
year,  and  told  him  (at  separate  interviews)  that,  as  soon  ai 
his  trial  was  over,  he  would  go  and  execute  his  will,  and 
dispose  of  the  residue  of  bis  proper^*  The  trial  did  not 
come  on  ao  soon  as  he  expected  (namely,  at  the  Samnoer 
Assises,  1841,  at  Chelmsford),  but  was  postponed  till  the 
ensuing  Spring  Assizes,  after  his  death.  The  deceased  did 
not  allude  to  his  will  again  till  26th  December,  1841,  when 
the  Rev.  A.  W.  R.,  his  curate,  and  the.afore8aid  J*  W.,  being 
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in  company  with  the  deceased,  and  knowing  from  previous    Mamh  15. 

conversations  with  him  that  a  will  had  been  for  some  time     jjXTA^f. 

prepared  for  him  in  a  Proctor's  ofBce,  suggested  to  him,  as 

he  was  then  very  ill,  the  propriety  of  his  then  making  a  will 

by  which  his  instructions  under  such  unexecuted  will  might 

be  carried  into  effect.   The  deceased  immediately  acquiesced; 

upon  which  the  Rev.  A.  W.  R.»  having  first  asked  the  de« 

ceased  whether  his  relative,  &»  should  be  his  executor  and 

residuary  legatee,  prepared  a  will  for  him  (A),  which  was 

afterwards  read  over  to  and  executed  by  the  deceased,  on 

the  said  26th  December,  1841,  in  conformity  with  the  Act* 

This  paper  referred  to  the  contents  of  his  unexecuted  will 

''  in  the  hands  of  a   Proctor."      After  the  execution,  the 

deceased  said  that  the  paper  (A)  contained  his  wishes  in 

every  respect.    Upon  his  death,  6.  called  upon  Mr.  B.,  the 

Proctor,  at  Doctors  Commons,  who  delivered  to  him  the 

papers  B  and  C. 

JenjMTy  D.,  moved  for  probate  of  the  papers  A,  B,  and  C,  Monow. 
as  together  containing  the  will  of  the  deceased,  to  be  granted 
to  the  executors. 

Sib  H.  Jennbr  Fust.— The  unexecuted  will  (B)  was  never  Dkcrxx. 
read  over  to  the  deceased ;  it  was  never  in  his  possession ;     The  unexe- 
the  instructions  (C)  were ;  but  he  does  not  refer  to  the  in-  ^J^^j^,, 
structions,  but  to  a  ¥rill  in  the  hands  of  a  Proctor,  which  to  deceased  nor 
had  never  been  read  to  him,  aud  he  could  not  know,  there-  ^?^  ^''  posses- 
fore,  whether  it  had  been  drawn  up  according  to  his  wish, 
it  having  been  prepared  partly  from  instructions  and  partly 
from  verbal  directions.   [  Jienii^r.— If  the  deceased  had  signed 
his  name  to  it,  that  would  not  have  carried  the  case  further, 
as  he  was  blind.]     I  cannot  admit  this  paper  to  probate  on 
motion— -it  may  be  propounded :  it  would  be  pushing  the 
doctrine  too  far  to  allow  a  paper  which  had  never  been  read 
over  to  the  deceased,  or  been  in  his  possession,  to  form  part 
of  his  will.    A  paper  of  instructions  is  drawn  up,  altered, 
and  approved,  having  been  read  over ;  the  deceased  then 
takes  it  to  the  Proctor,  and  gives  him  instructions  partly 
verbal  and  partly  written,  and  from  that  paper  and  those  ver- 
bal instructions  a  will  is  prepared  by  the  Proctor,  and  the  de* 
ceased  probably  meant  to  execute  it,  but  he  never  went  to  the 
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March  15.    Proctor  to  do  so,  and  the  will  was  never  read  over  to  him, 
Uako,  dec.     ^"^  ^^  never  in  his  possession.     He  knew  he  had  a  will 
lying  at  his  Proctor's,  and  he  intended  to  execute  it ;  but  it 
would  be  going  a  long  way  on  ex  parte  affidavits  to  hold 
that  paper,  because  it  is  referred  to  in  the  paper  of  Decem- 
ber, 1841,  to  be  sufficiently  identified  and  incorporated  with 
it,  to  enable  the  Court  to  admit  it  to  probate.     The  party 
Motion  re-   must  propound  tlie  paper.     I  reject  the  motion  in  its  present 
J^'^-  form. 

Abbotj  Proctor. 


END  OF  HILARY  Ti;RM,  AND  THE  SITTINGS 

AFTER  TERM. 
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EASTER    TERM,    1842, 


VretagatiHf  Court  of  tSanUtbuttt. 

April  20. 

In  thb  Goods  of  Richard  Simhonds,  dbc. — Moiian.  Apspersigned 

—The  deceased  died  19th  March,  1842,  a  widower,  with  »?' '"  prewnee 

of  aoy  witness ; 
seven  children.    He  left  a  will,  dated  9th  January,  1842^  the     signature 

which  appointed  no  executor  or  residuary  leiratee.     Thisf^*"^***,"?" 

paper  was  signed  by  the  decfsased,  no  witness  being  present  presence  of  one 

at  the  time.    Afterwards  he  shewed  it  to  his  niece,  who,  witness,    who 

Attested  *    siiD* 
having  read  it,  requested  it  might  be  shewn  to  her  aunt,  sequently  ac- 

A.  R.,  which  was  done,  and  the  deceased  acknowledged  his  knowledged  in 
signature  to  Mrs.  R.  (the  niece  being  present),  who  signed  ^oondwitness 
her  name  to  the  paper  as  to  the  execution  of  th&wilL    Some  whoattestedjn 
days  after  (about  the  9th  February),  the  deceased  shewed  SJJt^^wltness?^ 
the  paper  to  another  person,  W.  L.,  to  whom  he  acknow-  who  did  not 
ledged  his  signature,  in  the  presence  of  Mrs.  R.  (who  had  ^f  "sed'probate. 
already  attested  the  execution),  and  W.  L.  at  the  same  time 
attested  it,  by  the  deceased's  wish.    The  question  was,  whe- 
ther this  was  a  sufficient  compliance  with  the  9th  section  of 
the  Act    The  property  was  small. 

Haggard,  D.,  moved  for  administration  with  will  an-  Motiok. 
nexed ;  but  admitted  that  the  case  was  so  identified  with 
that  of  re  Allerij*  that  he  could  not  press  the  motion. 

Sir  H.  Jeknier  Fust. — ^There  is  the  signature  of  the  Dkcreic. 
deceased  made  when  no  witness  was  present ;  there  is  then 
a  subsequent  acknowledgnleftt  in  the  presence  of  one  wit- 
ness, A.  R.,  by  herself;  and  afterwards  an  acknowledgment 
of  the  signature  in  the  presence  of  another  witness,  W.  L., 

*  8  Curt.  331. 

VOL.  I.  3  G 
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April  SO.     the  first  witness  being  also  present  at  the  time^  and  the  se- 
Simmonda  dec  ^^^^  witness  attests  it  at  this  time,  but  the  first  does  not. 
According  to  the  opinion  I  gave  in  the  case  of  AUen,  and 
which  I  still  adhere  to,  this  is  not  a  due  compliance  with 
the  Statute ;  because,  although  there  was  an  acknowledg- 
ment to  the  two  witnesses  at  the  same  time,  there  was  not 
an  attestation  by  two  witnesses  present  at  the  same  time. 
I  consider  that  the  acknowledgment  of  the  ngnature  In  the 
presence  of  one  witness,  the  paper  being  signed  bj  her,  and 
afterwards  an  acknowledgment  in  the  presence  of  a  second 
witness  in  the  presence  of  the  first,  the  second  witness  only 
Not  a  com*  attesting,  is  not  a  compliance  with  the  intenUon  of  the  Le^ 
Uie  intention  of  g^^l^^^i^e,  which  is,  that  there  should  be  an  acknowledgment 
the  Statute.      in  the  presence  of  two  witnesses  at  the  same  time»  and  that 
Rejected.         both  shall  attest  it.    I  must  reject  the  motion. 

Blackburn^  Proctor. 


Rraodulent       In  thb  Goons  OF  Mart  Ilbtt,  dbc« — Mo^iofi.— >The  te9> 

winbjm  tlil  ^^»  ^^  ^^  ^^^  °^  February,  1889,  leaving  a  will  dated 
cutor  and  trui-  October  20,  1838,  duly  executed,  whereby  she  bequeathed 
n^TtlSertyto  "^^  ^®'  personal  estate  and  effects  to  her  two  nephews,  Wil- 
exclude  such  Ham  and  Mark  Reeve,  in  trust  to  pay  the  interest  of  £500 

pSS2ite[^"  ^^  ^  ***'  ™®^®'  Elizabeth  Brooke,  for  life,  and  on  her  death, 
the  principal  to  William  Brooke,  her  husband,  and  to  pay 
legacies  of  £500  each  to  her  two  nieces,  Mary  Ann  and  Smh 
Reeve;  the  residue  to  be  divided  equally  between  the  exe- 
cutors. No  application  was  made  for  probate  of  this  will 
till  the  14th  March,  1842,  when  William  Reeve  iqiplied  for 
probate,  and  in  the  jurai^  as  originally  drawn,  he  was  de- 
scribed as  sole  executor,  and  the  effects  were  represented  as 
''under  £600."  The  paper  appearing  to  have  been  muti- 
lated, something  having  evidently  been  cut  off  at  the  bottom 
of  the  paper,  the  Registrars  required  an  explanation  of  its 
condition,  when  it  turned  out  that  the  bequest  of  £1,000  to 
the  two  nieces  of  the  deceased  had  been  removed  from  the 
will  by  William  Reeve.  Both  executors  then  (17th  March) 
appeared  to  take  probate  of  the  will,  and  the  effects  were 
sworn  under  £2,000.    In  the  statement  made  by  William 
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Reeve,  to  account  for  the  mutilation  of  the  wUl,  he  declared     Af&il  20. 
thaty  in  a  moment  of  irritation,  in  consequence  of  the  testa-     j^"^, 
trix  having,  as  he  alleged,  promised  to  leave  him  the  bulk 
of  her  property,  he  had  cut  off  the  bequest  to  the  two 
nieces. 

Praiif  D.,  moved  for  probate  of  the  paper  as  it  originally  Motion. 
stood. 

Sib  H.  Jbnnsr  Fust. — >This  is  a  very  gross  attempt  at  Dxcru. 
fraud  on  the  part  of  an  executor.    The  will  is  kept  back  for 
three  years,  though  Mark  Reeve  does  not  appear  on  the  face 
of  the  proceeding  to  have  had  any  concern  in  the  intended 
fraud.    By  the  paper,  when  offered  for  probate,  it  would 
have  seemed  that  only  £500  was  disposed  of,  and  therefore, 
there  was  no  suspicion  raised  on  the  face  of  it  that  the  pro- 
perty was  more  than  £600,  there  being  £500  bequeathed  to 
Mrs.  Brooke,  and  the  residue  would  go  to  the  executors, 
William  Reeve  and  Mark  Reeve.    William  Reeve  now  does 
not  deny  that  he  removed  the  two  legacies  of  £500  each» 
which  these  young  women,  his  own  sisters,  would  have  been 
deprived  of,  and  which  would  have  gone  into  the  pockets  of 
the  executors,  £500  into  his  own.     I  never  saw  a  more  gross     A  gross  and 
and  base  attempt  at  fraud.    He  now  swears  that  he  did  it  in  ^*V'**'"'*'  ** 
a  moment  of  irritation,  the  deceased  having  promised  him 
the  bulk  of  the  property ;  but  there  was  an  intentional  mis* 
representation  of  the  amount  of  the  effects,  and  there  is  an 
appearance  of  artfulness  in  the  proceeding*    I  think  a  more 
base  attempt  at  fraud  was  never  made,  and  it  was  only  pre-     Defeated  by 
vented  from  succeeding  by  the  precautions  taken  in  the  ?''®  P'®^^'®"* 
office,  an  affidavit  being  required  accounting  for  the  plight  and 
condition  of  the  paper.    I  have  a  very  strong  inclination  to 
direct  the  papers  to  be  laid  before  the  Attorney-General,  for 
his  opinion  whether  or  not  the  party  should  be  indicted  for 
an  attempt  to  defraudi  not  only  the  legatees,  but  the  revenue, 
as  the  duty  would  have  been  paid  upon  £600,  instead  of 
£2,000.     I  am  afraid  the  Court  has  no  power  of  excluding     Party  cannot 
William  Reeve  from  the  probate  and  from  the  trust  of  which  ^  excluded 
he  is  80  unworthy ;  I  un  afraid  I  must  decree  probate  of  the  ST         ^"^ 
paper  to  the  executors^  • 

ff^,  O.  Ciarksony  Proctor. 
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AraiL  ao.  The  Dukb  of  Dob8Bt  v.  Lobd  Hawabsen.— Jd  m 
AiiembUniiias  ^^•^•o»«-^The  object  of  this  petition  was  to  obtain  the  ojw- 
kuena  in  a  will  nion  of  the  Court,  whether  his  Grace  the  Dake  of  Donet 
removed  by  pa-  ^^  ^^^  person  intended  to  be  named  executor  in  the  will  of 
Mrs.  Charlotte  Leighton,  of  Shrewsbury^  who  died  on  the 
26th  of  September,  1841,  the  will  being  dated  29th  Apnl, 
1839.  By  this  will,  written  by  the  testatrix,  she  purported 
to  give  legacies  of  £1,000  each  to  Lord  Hawarden  and 
^*  Lord  Sackville/'  and  to  name  as  executors  Lord  Hawarden 
and  '*  Lord  George  Sackville/'  in  the  foUowii^  woids:— 
**  Also  I  give  and  bequeath  unto  my  cousins,  Lorda  Hawsr- 
den  and  Sackvillei  a  thousand  pounds  a-piece»  provided  they 
consent  to  take  upon  themselves  the  drust  of  executors  to  this 
my  last  will  and  testament."— -<^  And  I  nominate,  coostititte^ 
and  appdnt  the  said  Lord  Hawarden  and  Lord  George 
Sackville  executors  to  this  my  last  will  and  testament."  It 
was  admitted  that  the  same,  person  was  intended  by  the  de- 
qcriptions  of  <<Lord  Sackville"  and  ^' Lord  George  Ss^- 
viUe;"  but  the  question  was,  whether  tiiat  person  was  d» 
present  Duke  of  Dorset  (whose  christened  name  is  Charia)) 
or  his  brother,  the  Hon.  George  (zermain,  who  died  in  18S6, 
before  the  date  of  the  wilL  The  circumstaneea  alleged  on 
behalf  of  the  Duke  were  these  :--rIn  1770,  his  lather,  Lord 
George  Sackville,  took  thename  of  Germain,  and  in  1782 
was  created  Viscount  Sackville.  He  died  in  1785,  leaTing 
two  sons,  the  present  Duke  of  Dorset  (who  thai  becuae 
Viscount  Sackville),  and  the  Hon.  George  Germain,  who 
died  (as  before  stated)  in  1836.  In  1815,  the  present  Duke 
succeeded  his  cousin,  the  late  Duke  of  Dorset.  The  de- 
ceased had  been  acquainted  with,  and  in  the  habit  of  meet- 
ing, the  Duke  and  his  brother  in  the  early  part  of  their  liTes, 
and  the  acquaintance  oontinued,  with  intermissions,  till  1800. 
In  the  latter  part  of  her  lif^  she  lived  in  great  aeduaon, 
and  it  did  not  appear  that  she  had  had  any  intercourse  with 
either  of  the  broUiers  since  1800. 
AncoMiirr.  Haggard,  D.,  and  Harding,  D.,  for  the  Duke  of  Dorset^ 

Tliis  is  a  case  of  inaccuracy  of  description  rather  than  of 
ambiguity,  by  the  insertion  of  a  wrong  name.  It  is  impos- 
sible that  any  other  person  could  be  intended  than  the  Duke 
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of  Dorset^  who,  though  he  had  succeeded  to  this  title  before     Apka  S0. 
the  date  of  the  will)  was  still  Loi^d  Sadcvillei  under  which  j^MhTTlhr  et 
name  the  testatrix  had  known  him,  though  she  had  mistaken  ^.LMawarden* 
his  christened  name.    She  could  not  have  meant  the  Hon.* 
George  Germain  (who  had  died  three  years  before)  under 
the  name  of  Lord  Greorge  Sackville.    [Cases  dted :— - JBtfaii- 
mant  v.  Fell;*  Miller  ▼.  Traversff  StUl  v.  HoHe;X  Rivers' 
Case;§  Doe  dem,  Gord  v.  Needs ;%  Bradshaa  v.  BradshaWiW 
Wigram,  On  Adm.  of  Extrinsic  Boid.f**  Phillipps,  3o.f\^ 

Addamsy  D.,  and  Curteis,  D.>  for  Lord  Hawarden. — ^This 
is  a  question  of  opposite  probalnlities ;  but  it  is  far  more  pro- 
bable that  the  testatrix  intended  that  her  executor  should  be 
the  Hon.  George  Germain/ who^  she  might  have  supposed, 
had,  on  the  accession  of  his  brother  to  the  dukedom,  become 
Lord  SackviUe,  and  she  must  have  known  that  Charles  Lord 
Sackville  (whom  she  never  could  have  known  by  any  other 
name  than  '*  Charles")  had  become  Duke  of  Dorset  twenty 
years  before  the  date  of  her  will.  [Cases  cited  :•— Doe  dem» 
Hiscocks  V.  Hiscoeks^Xt  Blundell  v.  Glad^&ne$§i  Doe  dem. 
Smith  V.  CkiUawa^.^f} 

'  Sib  H.  Jbnnbr  Fus'F.--*-The  deceased  knew  the  present  Juogmeht. 
Duke  of  Dorset  as  Lord  Sackville  from  1785,  when  his  fa- 
Aer  died,  and  it  is  shewn  that  she  had  a  regard  and  affec- 
tion for  him,  and  spoke  of  him  as  ''  her  cousin,  Lord  Sack- 
ville," whereas  it  is  stated  by  one  witness  that  she  had  very 
Httle  acquaintance  with  his  brother,  though  in  another  affida- 
vit it  is  said  that  she  had  an  equal  regard  for  both  brothers. 
It  is  dear,  and  is  admitted,  that  one  of  these  two  persons 
must  haye  been  meant,  and  the  question  really  is  between 
the  opposite  probabilities,— ^as  to  which  of  them  the  designa- 
tion most  probably  applies  to,  and,  if  parol  evidence  is  ad- 
missible, what  is  the  effect  of  that  evidence. 

Since  the  case  of  MUler  v.  Trovers,  the  rule  is,  that  **  where 
an  ambiguity  or  uncertainty  arises  on  the  face  of  a  will, 
firom  applying  the  description  contained  in  the  will  either  to 

*  2  P.  Wms.  140.  t  8  Bing.  244.  \  6  Madd.  192. 

§  1  Atk.  410.  t  2  Mees.  &  W.  140.  D  2  Y.  &  C.  72. 

*♦  Ptop.  Vii.  3d  Ed.  1840.     ft  C.  x.  s.  1.      ^  5  Mees.  &  W.  363. 
$$  Not  rep.                          ^5  5  B.  and  A.  4a 
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AntiL  2XK    the  thing  devised^  or  to  the  person  of  the  devisee*  it  miy  be 

DukeofDonet  ^®^P^  ^7  RAi^^  evidence."  Here  is  a  latent  ambiguity  v 
y.LMawarkuu  to  the  person,  on  the  face  of  the  vrill ;  the  person  named  » 
''Lord  Sackville"  and  ''Lord  George  SackviUe,"  and  the 
party  claiming  is  the  Duke  of  Dorset,  and  the  ambiguity 
arises  whether  he  was  the  person  meant*.  How  hr  does  the 
Duke  of  Dorset  answer  the  description  ?  In  1815,  bavin^ 
succeeded  to  the  dukedom,  he  dropped  the  use  of  the  other 
title,  of  Viscount  SackviUe,'  and,  though  it  is  somewbst  im- 
probable that  the  deceased  should  not  have  known  that  be 
had  become  Duke  of  Dorsetr— -and  probably  she  did  know 
it — the  fact  is,  he  had  been  known  to  her  by  the  name  of 
Lord  SackviUe.  It  is  true,  his  name  is  "  Charles,"  not 
''  George;"  but  his  father  had  been  Lord  George  Gennan. 
He  answers  very  correctly  to  two  of  the  descriptiims,  namely, 
the  title,  and  ihe  name  "  SackviUe."  But  the  christened 
name  of  "  George"  gives  rise  to  doubt  and  ambiguity,— for 
I  consider  it  to  be  an  ambiguity,  not  an  inaccuracy*  Wbit 
is  it  ?  His  name  is  Charles*  Probably  he  had  never  been 
called  by  the  deceased  by  any  name  but  <<Lord  Sack- 
ville/'  The  other  brother  was  known  to  her  as  the  "  Ho 
nourable  Greorge  Germain,"  not  aa  Lord  SackviUe,  and  it 
is  more  probable  that  she  should  have  confounded  the  christ- 
ened names  of  ''Charles"  and  "George,"  than  that  she 
should  have  supposed— knowing  that  Lord  SackviUe  wit 
the  eldest  son  of  his  father — that  the  Honourable  George 
Germain  had  succeeded  to  the  title  of  Viscount  Sackville. 
Now,  the  Honourable  George  Germain  answers  to  only  one 
of  the  descriptions ;  he  is  not  "  Lord  SackviUe ;"  he  is  not 
"  George  SackviUe ;"  he  has  not  the  name  of  SackviUe  tt 
aU;  he  has  the  name  c^Geo^e,  and  as  it  has  not  been  sug^ 
gested  that  there  had  been  any  intercourse  between  the  de- 
ceased and  him  after  1800,  she  would  still  have  known  him 
as  the  Honourable  Greorge  Germain. 

I  have  not  the  least  doubt  or  difficulty  in  coming  to  the 
conclusion  that  the  Duke  of  Dorset  was  the  person  intended 
by  the  testatrix,  notwithstanding  he  is  called  Lord  Sad^- 
ville  and  Lord  George  SackviUe,  though  I  cannot  dearij 
account  for  this  erroneous  description.    I  am  of  opiniec^ 
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therefore,  that>  parol  evidence  being  admissible  in  this  case,  to     Anu.  20. 
ascertain  who  is  meant^  that  evidence  is  sufficient  to  satisfy  2)tiiJo/2)M9e( 
me^  both  morally  and  judicially;  that  it  is  the  Duke  oiv,L.Hawardau 
Dorset,  and  I  decree  probate  of  the  will  to  him  jointly  with 
Lord  Hawarden.    If  the  other  party  has  any  doubt  of  the 
correctness  of  this  decision,  it  is  competent  for  him  to  go 
before  a 'Court  of  Equity,  and  contest  the  claim  to  the  le- 
gacy ;  if  I  had  decided  thcj  other  way,  I  should  have  decided 
that  the  Duke  was  not  an  executor,  and  not  entitled  to  the 
legacy  as  executor. 

Proctors  1 — Bowdler,  for  the  Dake  of  Dorset ;  Frenchy  for  Lord 
Hawarden. 


4tontl9tow  Court  of  SrOnHom 

April  22. 

Dillon  o.  Dillon. — Catf^^^^This  was  a  suit  for  divorce     smt  for  di- 
by  reason  of  adultery,  by  Robert  Crawford  Dillon,  D.D.,  J^'^ul^'^b" 
against  Frances  Charlotte,  his  wife.    The  Libel^  which  was  the  husband 
admitted  without  opposition,  pleaded  that  the  parties  were  acpuost  the 
married  26th  November,  .1839 ;  that,  on  the  29th  Deoem-  tatned,  on  ac- 
ber,  1840,  the  wife  went  to  Gravesend,  in  a  steam-packet,  count  of  insuf- 
on  a  visit  to  her  mother;  that,  instead  of  going  to  her  mo-  of  identity,  and 
ther's  house,  she  was  met  there  by  a  male  person,  unknown,  the  conduct  of 
Tvith  whom  she  proceeded  to  the  Sir  John  Falstaff*  public-  ^  pj^  ^f  ^^ 
house,  at  Gadshill,  near  Rochester,  and  passed  the  night  elty,  coupled 
with  him ;  that  this  fact  did  not  come  to  the  knowledge  of  ^^^  of  a^desire 
Dr.  Dillon  till  10th  May,  1841;  that,  prior  to  that  day,  he  togetridofthe 
had  been  told  that  his  wife  had  committed  this  act  of  adul-  ^^^^^  *^ 
tery,  but  he  did  not  credit  the  statement  till  he  went  down 
to  Gadshill,  and  ascertained  that  a  person  answering  her  de- 
scription had  slept  there;  that  the  landlord  of  that  public- 
house  had  identified  her,  upon  which  occasion  she  endea* 
▼oured  (in  the  presence  of  her  husband)  to  induce  the 
landlord  not  to  identify  her,  privately  pressing  his  arm,  and 
saying,  eagerly,  '*  Say  it  was  not  me." 

In  Trinity  Term,    1841,    a  defensive  Allegation  was     Defensive 

Allegation. 
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Apail  2SL  bf ought  in  on  behalf  of  the  wife,  which  denied  the  adul- 
DUhnv.DiBim,  ^^^'  ^^^  pleaded  an  alUn,  alleging  that,  on  the  day  in 
question,  Mrs.  Dillon  went  to  Gravesend^  as  pleaded  in  the 
Libel,  but  that  she  proceeded  to  her  mother's  house,  and 
slept  there  that  night  and  the  subsequent  nights.  It  further 
pleaded  that,  on  the  night  of  the  9th  May,  1841 ,  after  Dr« 
Dillon  had  been  informed  of  his  wife's  pretended  adultery, 
he  did  not  abstain  from  marital  cohabitation ;  it  counter- 
pleaded the  implied  admission  to  the  landlord  of  the  inn,  and 
alleged,  that  the  husband's  affections  had  been  alienated 
from  his  wife;  that  he  was  anxious  to  get  rid  of  her,  and 
frequeiitly  declared  that  he  would  get  rid  of  her ;  that,  in 
furtherance  of  this  design,  in  June,  1840,  he  treated  her  io 
a  harsh  and  cruel  manner,  applied  opprobrious  epithets  to 
her,  and  struck  her  with  his  clenched  fists ;  that  he  had  ai- 
deavoured  to  prevail  upon  the  servant  (named  Dicks)  of 
Mrs.  Dillon's  mother,  vouched  to  prove  that  Mrs.  Dillon 
slept  at  Gravesend  on  29th  December,  1840,  to  say  it  wu 
on  the  following  night,  and  that,  since  the  commencement  of 
the  suit  (to  wit,  on  the  SOth  May  and  4th  July,  1841),  Dr. 
Dillon  had  visited  his  wife  at  Bayswater,  where  she  liTed, 
treated  her  in  an  affectionate  manner,  walked  arm-in-ina 
with  her,  and  admitted  that  he  doubted  whether  he  could 
succeed  in  the  suit.  The  admission  of  this  Allegation  was 
opposed. 
1841.  Addams,  D.,  for  the  husband.    The  real  purpose  of  this 

Aacuxsirr.  Allegation  is  apparent.  The  wife  is  to  set  up  two  sorts  of 
defence;  first,  that  there  has  been  no  adultery  at  all;  se- 
condly, a  condonation.  The  charge  of  adultery  must  rest  on 
the  testimony  of  the  witnesses  to  her  identity.  As  to  the 
allegation  of  cruel  treatment  by  the  husband,  cui  hom^ 
Cruelty  no  bar.  Cruelty  cannot  be  set  up  as  a  bar  to  this  suit  The  visits  of 
the  husband  to  the  wife  subsequent  to  the  suit,  if  true,  will 
be  of  no  avail,  unless  they  amount  to  condonation.  It  i$ 
extremely  doubtful  if  any  part  of  the  Allegation  be  admis- 
sible ;  but  it  must  be  greatly  reformed. 

Nich(dl,  D.,  for  the  wife.  The  Court  will  look  at  this 
case  attentively.  The  marriage  took  place  no  longer  baclt 
than  November,  18S9.    The  husband^  being  then  a  clergy* 
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man  of  the  Established  Charch,  must  have  been  of  mature     A^it  2k 

age ;  the  wife  was  a  minor.    The  whole  charge  of  adultery  2>flfcIi7zHawi 

amounts  to  this — that,  on  one  single  day,  without  any  pre* 

vious  levity,  or  the  slightest  circumstance  to  raise  suspi*  ^aae.     ^*"  ^° 

don  ;  without  any  indication  of  familiarity  or  acquaintance 

with  any  individual ;  without  knowing  who  the  person  was 

with  whom  she  is  oharged  with  having  committed  adultery^ 

one  year  after  the  marriage,  Ae  10  supposed  to  have  gone 

with  a  strange  man,  who  was  not  on  board  the  packet,  but 

who  met  her  at  Gravesend,  and  slept  with  lum  at  GradshilL 

It  is  manifest  that  the  only  possible  chance  of  meeting  such 

a  charge  is  by  an  aUbL    The  people  of  the  inn  had  never 

seen  the  woman  before :  they  might  be  mistaken.    Dr.  DiK 

lon*6  non-cessation  of  cohabitation,  on  being  told  of  the  cir* 

cumstance,  is  pleaded  to  shew  that  he  had  no  confidence  in 

his  case,  and  the  visits  to  Bayswater  furnish  similar  pre- 

sumptiona,  though  not  amounting  to  condonation.   The  harsh    Cmeltyplead- 

treatment  is  not  pleaded  in  bar,  but  to  shew  that  the  hus-  *^^  "®^  \h^ 

band  would  readily  and  hastily  take  up  opinions  adverse  to  animus  of  hus- 

bis  wife's  character.    His  conduct  towards  Dicks  was  not  ^^^^ 

subornation,  but  shewed  a  disposiddn  to  tamper  with  the 

witnesses.  The  whole  of  the  Allegation  is  admissible. 

Dr.  Lusbington. — ^Dr.  Nicholl  has  very  properly  called  Judghknt. 
my  attention  to  th^  general  circumstances  of  this  case— not 
that  it  was  necessary,  for  I  have  bestowed  a  seridus  consider** 
ation  upon  the  papers.    The  facts  on  the  face  of  the  libel     ^j^^]  gets  up 
are  very  peculiar,  and  such  as  to  render  it  necessary  for  the  >  peculiar  case. 
Court  ta  exert  extreme  vigilance. 

The  marriage  took  place  26th  November,  18S9,  and  the 
parties,  according  to  the  entry  in  the  register,  were  Dr.  Dil* 
Ion,  a  clergyman  of  the  Church  of  England,  and  Frances 
Charlotte  Rumball,  minor,  a  spinster.  I  find  the  Libel 
pleads  th^  marriage  at  once ;  no  more  is  necessary ;  yet  it  is 
customary  to  plead  it  in  a  rather  different  form,  and  to  allege 
a  previous  courtship :  but  there  is  not  one  word  of  this,  and 
it  naturally  excites  some  observation  where  so  accustomed  a 
form  is  omitted.  •  The  charge  is  that,  on  the  29th  of  Decem- 
ber, 1840,  only  one  year  after  the  marriage,  the  wife  com- 
mitted adultery  with  a  person  wholly  unknown,  and  no 

VOL.1.  3   H 
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Apkil  82.     circumstances  whatever  are  pleaded  leading  to  the  pToba\»- 

n^g^^i^^l'jXBoiu  ^^^y  ®^  ^®  commission  of  the  adultery  as  alleged— a  single 
bare  act  of  adultery,  at  one  place.    There  is  another  circum- 
stance stated  in  the  Libel  marked  with  a  considerable  d^ 
gree  of  singularity.     The  adultery  is  pleaded  to  have  been 
unknown  to  Dr.  Dillon  till  the  10th  of  May,  1841 ;  and  that, 
when  he  received  information  of  it*  shortly  before  tbe  lOtb 
May^  he  did  not  credit  it ;  but,  acting  as  if  he  did»  he  went 
down  to  Gadshill>  and  made  an  appointment  with  the  land- 
lord to  come  up  and  identify  his  wife  at  the  Polytechnic  In- 
stitution, and  on  the  11th  of  May,  the  very  next  day,  the 
Citation  was  served  upon  Mrs.  Dillon.    Dr.  Dillon  oohabiu 
with  Jiis  wife  on  the  night  of  the  9th  May»  afVer  hereoeiTed 
the  information.    I  will  not  discuss  the  question,  vbetiMr 
or  not  a  husband,  waiting  for  credible  information  as  to  the 
misconduct  of  his  wife,  till  he  receives  it,  is  at  Uberty  to 
ccmtinue  cohabitation ;  but  I  have  no  doubt  that,  wben  a 
husband  has  received  information  to  which  he  could  attri- 
Where  a  pru  bute  such  a  specific  degree  of  credit  as  that  he  ooold  atf 
aga^Twife^^  upon  it,  although  he  is  not  bound  to  .remove  out  of  the 
husband  should  house,  he  Ought  not  to  seek  marital  cohabitation  with  her. 
quiries^^seek'  ^"*  *^  "  "®^  necessary  to  express  any  opinion  on  this  partrf 
marital  cohabi-  the  case;  it  is  sufficient  to  restate  my  conviction,  that  tbe 
^^*^"'  case  on  the  face  of  the  Libel  calls  for  the  particular  atteotin 

of  the  Court. 

It  has  been  stated  that  the  charge  pleaded  in  the  libel 
must  rest  upon  the  testimony  of  the  witnesses  examined  is 
support  of  it,  and  that  what  is  brought  forward  in  oootn* 
diction  is  only  for  the  purpose  of  delay,  and  of  sobjcctiiif 
the  husband  to  expense.  But  the  Court  caxmot  listen  ta 
arguments  of  this  kind,  which  would  almost  amoaot  to  > 
subversion  of  justice ;  it  can  only  look  whether  the  hi& 
Court  cannot  alleged  would,  if  proved,  work  any  legal  effect.    Accordiof 

terol^^  In""  ^  ^^^  ®^  ^®  ^"*  principles  of  justice,  a  wife,  or  any  po' 
specific  form,  son,  in  such  a  situation,  has  a  right  to  counterpleads  cbaife 
Ration' tiiat*"  ^^  *  apecific  mode  and  form.  Whether  evidence  an  be 
they  are  veza-  adduced  to  establish  the  counterplea,  the  Court  cannot 
tious.  conjecture ;  but  there  is  nothing  in  the  case  to  render  it 

impossible ;  and  I  recollect  a  case,  when  I  first  came 
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the  professioiiy  where  a  lady  was  charged  with  adukery,  and     AraiL  22. 
all  the  drcumstanoes  were  stated  with  the  greatest  minute-  xwfonv.IWfim. 
ness,  and  yet  it  turned  out  that  the  proof  of  identity  failed, 
and  the  diversity  was  completely  established* 

With  regard  to  that  part  of  the  Allegation  which  pleads 
thatf  after  Dr,  Dillon  had  received  the  information  respect* 
ing  his  wife,  he  slept  with  her,  which^  it  is  said,  is  incon- 
sistent with  the  denial  of  the  adultery,  and  sets  up  a  condo^ 
nation ;  I  apprehend  that  you  may,  in  these  Courts,  make  a  A  double  plea 
double  plea— deny  the  adultery,  and  at  the  same  time  plead  S^^^^fncon- 
that,  if  adultery  was  committed,  it  had  been  condoned.         sistent. 

With  regard  to  the  article  which  pleads  the  cruelty  of  the  Plea  of  cruelty; 
husband,  I  have  thought  it  my  duty  to  examine  all  the  cases, 
to  see  whether  cruelty  had  ever  been  admitted  for  any  pur* 
pose  whatever  in  cases  of  this  description.  In  this  case  it  is 
pleaded  that  Dr.  Dillon  was  anxious  to  get  rid  of  his  wife ; 
that  he  declared  he  would  get  rid  of  her,  and  that,  in  fur- 
therance of  such  design,  he  treated  her  with  cruelty.  One 
argument  for  the  admission  of  this  article  is,  that  it  may 
have  the  effect  of  shewing  that  Dr.  Dillon  placed  little  re- 
liance on  the  intelligence  he  received,  or  was  ready  to  listen 
to  charges  against  his  wife,  with  a  disposition  to  give  them 
credit.  Now  I  have  endeavoured  to  ascertain  whether  such  an  ' 

article,  pleading  acts  of  cruelty,  coupled  with  suchdedarations, 
had  ever  been  admitted  in  a  suit  of  this  kind,  and  if  not,  the 
reason  why  such  plea  had  been  refused  admission.  I  have 
found  it  laid  down  in  more  cases  than  one,  that  cruelty 
cannot  be  pleaded  in  bar  to  a  suit  for  adultery  ;  and,  looking  inadmissible  in 
to  my  own  argument,  in  Harris  v.  Harris,*  I  find  I  relied  bar  U)  a  suit  for 
on  the  doctrine  laid  down  by  Lord  Stowell  in  Chambers  v. 
ChamberSff  who  stated  as  a  reason  for  that  doctrine,  that 
the  two  offences  of  adultery  and  cruelty  were  of  different      Reason 


kinds,  and  that  on  that  ground  there  can  be  no  compensation ;  ngned  by  Loid 
and  this,  he  says,  is  the  general  doctrine.    I  candidly  say, 
that  I  entertain  some  doubt  whether  this  reason  is  the  most  not  apparently 
satisfactory  that  could  be  adduced,  since,  if  the  mere  dr-  satisfiwitory. 
cumstance  of  the  diversity  of  the  nature  of  the  offences 
were  suffident  to  work  the  effect,  then,  by  parity  of  reason- 
*  2  Hagg.  E.  R.  92.  t  I  Hagg.  C.  R.  451. 
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AtailSS.     ingf  aclulteiyj  committed  by  a  wife,  ooold  not.be  pleaded  in 

JDULmv  DiBon,  ^'^  ^  ^^'  *^^  ^^  account  of  cruelty--a  doctrine  which  I  am 
not  aware  has  ever  been  entertained  in  theae  Conrts.  Perbapt 
'  (to  my  mind)  a  more  satisfactory  reaacm  would  be»  that,  if  the 
husband  wa«  guilty  of  cruelty  before  the  wife  coDnnitted 
adulteryi  she  might  have  obtained  redress  by  reeortiiig  to 
legal  measures^  and  the  perscmal  ill-treatment  she  received 
could  be  no  justification  of  a  violation  of  the  marriag^bed. 
Againt  it  may  be,  that,  if  such  charges  could  be  received 
in  bar  of  adultery,  a  wife  might  be  tempted  to  provoke  that 
very  cruelty  of  which  she  complained,  with  a  yiew  to  cover 
the  indulgence  of  her  own  licentious  desires.  I  am  neither 
at  liberty,  nor  am  I  disposed,  to  depart  from  the  general 
doctrine  as  laid  down  by  my  predecessors,  thoogh  I  do  not 
mean,  in  stating  the  reasons  assigned  in  support  of  it,  to  let 
it  be  understood  that  I  adopt  them.  But  the  only  questioB 
I  am  at  liberty  to  consider  is,  whether  such  doctrine  is  appli- 
cable to  the  present  case.  I  am  bound  to  look  at  all  the 
circumstances,  which  certainly  are  very  peculiar. 
How  can         The  pdint  to  which  my  attention  is  directed  is  ihis :  xa 

charge  ofcniel-  ^jj^^^  ^^^  ^^^^^  ^  charge  of  cruelty,  if  proved^  operate,  so 

i|8  to  have  legal  effect  ?    Dr.  NichoU  has  disdaimed  the  idea 
diat  it  could  be  used  in  bar  to  the  suit  for  adultery.     Nov 
if  it  be  not  admissible  in  that  point  of  view,  very  great  dif- 
ficulties would  arise;  it  would  be  an  article  setting  op 
cruelty,  not  for  the  purpose  of  obtaining  a  remedy  on  ac- 
count of  the  cruelty,  or  of  barring  the  suit  for  adultery 
against  the  wife»  but  merely  to  threw  a  certain  degree  of 
,  suf^cion  upon  the  husband,  as  to  whether  he  believed  or 
discredited  the  charge  against  his  wife.    There  wcvidd  be 
the  greatest  possible  inconvenience  in  so  dealing  with  the 
ease.    The  doctrine  to  be  extracted  from  the  cases  s^ipean 
to  be  this :  that  to  bar  a  husband's  suit  against  his  vrife  fat 
adultery,  if  adultery  be  not  charged  against  himaelf,  no- 
thing is  admissible  save  connivance  on  his  part  ia  his  wife's 
Conduct  on  adultery.    Conduct  on  the  part  of  the  husband  ***l<»^lirtiw] 
husband's  part  |q  induce  the  wife  to  commit  adultery,  is  no  bar  per  te; 
induce  adultery  neither  cruelty  nor  malicious  desertion.    Althon^  crudtj, 
in  wife,  no  bar  and  still  more  malicious  desertion,  have  a  strong  lendencr 
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to  promote  the  commisnon  of  adaltery  by  tiie  wife,  yet  no-     Amu.  9SL 

thing  can  be  clearer  than  that  it  has  been  established  that  T)MZZ'nmf,n 

such  conduct  is  no  bar  to  a  husbaiMTs  suit^  and  though  I 

may  think  that  that  doctrine  operates  vith  some  severity  on 

the  wife^  yet  my  decisions  have  uniformly  conformed  to  it, 

and  it  will  be  in  the  recollection  of  the  Bar  that  I  have  done 

8o  in  the  recent  case  of  Morgan  v.  Morgan/^ 

Now,  is  the  principle  at  all  affected  by  averring,  in  the      Cruelty  for 
present  case,  that  the  cruelty  was  in  furtherance  of  an  ex-  c^qpress    par- 
pressed  design  to  get  rid  of  the  wife  ?     Is  such  conduct  Hd  of  wife,  not 
thereby  made  to  partake  of  the  nature  of  connivance  at  the  connivuice. 
wife's  adultery  ?     I  think  not.     By  possibility,  there  might     a  possible 
be  a  case  in  which  the  cruelty  of  the  husband  would  directly  <^^^« 
lead  up  to  the  commission  of  adultery  by  the  wife:  I  wish 
to  guard  myself  against  giving  any  opinion  as  .to  such  an 
extraordinary  caB^•    Unless  the  conduct  of  the  husband 
amounted  to  connivance,  I  think  it  could  not  go  beyond  ma» 
lidous  desertion,  which  more  than  implies  a  desire  to  get 
irid  of  the  wife,  fotf  it  is  conduct  carrying  such  intention,  to 
a  certain  extent,  into  complete  effect.     I  am  bound  to  reject   pieaofemelty 
that  pari  of  the  article;  but  with  regard  to  the  part  which  rejected; 
pleads  the  husband's  declaration  of  a  desire  to  get  rid  of  his 
wife,  which  is  of  the  nature  of  connivance,  I  admit  diat,  as  Husband's  de- 
it  may" tend,  besides,  not  improbably,  to  illustrate  the  true  claration  of  de- 
-      _  .         .  ^    •     .V  r.  i_  11  siretogetndof 

nature  of  certam  points  m  the  case  which  may  be  obscure,  ^ife,  admitted. 

when  the  evidence  comes  to  be  considered.  I  look  at  the 
charge  of  adultery  in  this  case  with  great  suspidon.  I  want 
to  have  my  mind  satisfied  that  the  husband  believed  it,  and 
has  brought  a  true  case  before  the  Court,  and  in  order  to 
sift  the  charge  that  the  husband  declared  he  was  anxious  to 
get  rid  of  his  wifb,  I  admit  that  part. 

With  regard  to  the  communication  with  Dicks,  I  have  no     Tbeoommu- 
doubt  of  the  admissibility  of  that  part  of  the  Allegation,  nication  with  a 
and  I  must  say  that  it  is  extraordinary  that  in  this  suit  Dr» 
Dillon  appears  to  take  the  matter  into  his  own  hands ;  he 
appoints  the  meeting  at  the  Polytechnic  Institution,  and, 
after  the  commencement  of  the  suit,  he  seeks  and  has  an 

*  Ani€t  p.  8S. 
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April  22.     interview  with  one  of  the  persons  who  may  be  examined  in 

The  articles  pleading  the  subsequent  interooorae  with 

tercourse'  with  ^'^*  ^l^''^  'ure  also  admis8iUe»  and  if  true,  nothinf^  can 
wife,  lubse-^  be  more  inconsistent  with  his  belief  in  her  adultery;  and 
^mUtJlT;  ""'^  ^^  ^  doubtful  whether  Dr.  DiUon  is  entitled  to  the  aid  of  the 
its  possible  ef-  Court,  if  it  can  be  proved  that,  during  the  suit,  he  was 
feet  on  the  suit  laying  interviews  with  his  wife,  associating  with  her  from 

time  to  time^  and,  although  not  cohabiting,  was  carrying  on 

an  amicable  intercourse  with  her. 

Allegation         The  Allegation  to  be  reformed  and  admitted. 

admitted. 


The  cause  came  on  for  hearing  upon  the  two  pleas  and  the 
evidence  taken  thereon* 

1842.  Addanw,  D.,  for  the  husband«r— The  marriage  in  this  case 

Jan.  27.  ^^  ^^  contracted  under  very  happy  auspices,  and  could 
not  lead  to  happy  results.  The  witnesses  prove  that  these 
parties  lived  in  discord ;  but  it  is  shewn  that  the  violence  of 

Adultery       the  wife's  temper  was  the  cause.    The  adultery  of  the  wife 
proved.  •^  established  beyond  all  doubt,  and  the  pretended  aUln  has 

ii£&t  has  foiled,  been  attempted  to  be  supported  by  wilful  peijury.  With 
respect  to  the  chaise  of  endeavouring  to  bribe  a  witness, 
the  husband  has  not  the  means  to  bribe,  if  he  had  the  incli- 
nation. His  conduct  towards  his  wife,  since  the  suit, 
though  indiscreet,  had  an  object  in  view. 

Haggard^  D.,  for  the  wife. — The  husband  has  undertaken 
to  prove  that,  at  one  particular  time,  and  one  particular 
place,  on  one  solitary  occasion,  his  wife  was  guilty  of  adul- 
tery.   It  appeara  on  the  cross-examination  of  one  of  the 

Conduct  of  husband's  witnesses,  that,  previous  to  the  marriage.  Dr. 
to  jSlSfagll"'''  ^"^^^  ^^  seduced  his  present  wife,  who  had  a  child  by 
him  when  she  was  only  18  years  of  age.  This  being  the 
manner  in  which  he  conducted  himself  towards  her  before 
marriage,  it  is  not  to  be  wondered  at  that  they  should  not 
live  happily,  and  the  witnesses  prove,  not  only  their  dis- 
comfort, but  acts  of  violence  by  Dr.  Dillon  towards  his  wife, 
and  his  declarations  that  he  was  desirous  of  getting  rid  of 
her.    There  was  not,  however,  the  slightest  suggestion  that 


1842.]  CONSISTORY  COURT.  488 

lie  had  the  remotest  idea  of  infidelity  on  the  part  of  his  wife.     Ami.  22. 
till  May,  1840.    The  single  act  imputed  to  her  is  utterly  j^mony^ixUon, 
improbable,  and  the  testimony  of  the  witnesses  to  the  iden- 
tity  of  Mrs,  Dillon  is  most  unsatisfactory^  depending  prin-  act  of  infidelity 
cipally  upon  a  defect  in  one  of  her  eyes^  which  might  have  imputed  to  the 
attached  to  many  persons  who  came  to  the  inn.*     No  inqui-  Defective  proof 
Ties  are  made  as  to  the  man.     Dr.  Dillon  told  one  of  the  of  her  identity, 
witnesses  he  had  received  letters  about  his  wife ;  where  are  adulterer    not 
they?    He  says  he  had  received  a  letter  from  a  former  friend  traced, 
of  the  gentleman  who  had  been  at  the  inn  with  his  wife. 
Where,  then^  was  the  difficulty  of  finding  him  out,  and  of 
bringing  an  action  against  him  ?    The  result  of  the  evidence     No  action  at 
of  the  mother  and  sister  of  the  wife,  the  servant,  and  ano-     jp^ofof  ae- 
ther witness,  shews  that  Mrs.  Dillon  slept  at  her  mother's  complete. 
hous6  on  the  29th  December,  and  Dicks  speaks  to  a  person* 
whom  she  believes  to  be  Dr.  Dillon,  coming  to  her  and  en* 
deavouring  to  persuade  her  that  it  was  on  a  Wednesday,  not 
a  Tuesday,  when  Mrs.  DiUon  came  to  her  mother's  house. 

*  The  Court,  at  this  part  of  the  argument,  inquired  whether  there 
bad  been  a  Decree  of  Confrontation  in  this  case  ?  The  Registrar  replied 
in  the  negative.  Dr.  Addanu  said,  it  had  been  admitted  in  Acts  of 
Court  that  the  person  seen  by  the  witnesses,  in  the  presence  of  the 
other  party,  was  the  wife  of  Dr.  Dillon,  and  the  party  in  the  case,  which 
was  tantamount  to  a  Decree  of  Confrontation.  The  Court  doubted 
whether  this  was,  under  ordinary  circumstances,  suflScient  in  such  a 
case  as  the  present,  unless  there  was  a  rule  of  practice  to  that  effect, 
and  referred  to  the  case  of  SearU  v.  Price  (2  Hagg.  C.  R.  187),  where 
Lord  Stowdl  held  the  proof  of  identity  insufficient,  in  a  case  of  nullity 
of  mairiage,  a  Decree  of  Confrontation  having  issued,  but  the  evidence 
not  being  without  doubt,  though  the  party  had  acknowledged  her  iden- 
tity. Dr, Addanu. — "It  appears  from  the  minute  in  this  case  (11  th 
June),  that  one  of  the  witnesses  present  at  the  time  of  the  acknow- 
ledgment was  Mr.  Wingate,  who  was  at  the  marriage  of  Dr.  and 
Mrs.  Dillon,  and  gave  the  lady  away.**  The  Court,'^**  I  give  no  opi- 
nion. I  concur  with  Lord  Stowell,  that,  in  a  suit  of  nullity  of  mar- 
riage,  even  a  Decree  of  Confrontation  is  not  conclusive.  All  that  we 
have  here  is,  that  the  Proctor  for  one  party  produced  a  person  as  Mrs. 
Dillon  before  a  Surrogate,  in  the  presence  of  the  other  Proctor.  It  is 
only  a  point  of  practice :  there  is  no  doubt  of  the  fact,  and  the  defect, 
if  defect  it  be,  might  be  cured.**  Dr.  Addanu, — **  Mr. Wingate,  on  the 
2nd  Article,  says :  '  Dr.  Dillon  and  his  wife  being  present  at  the  same 
time  when  I  and  my  fellow- witnesses  were  sworn  in  this  Court*  ** 
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Apeil  88l     Buty  supposing  the  Court  thinks  the  evidenoe  in  snpport  of 

nmSrT)gug,  ^^  Libel  preponderates^  the  question  remains^  whether  Dr. 
Dillon  is  not  barred  bj  his  own  conduct.     He  says  he  bad 

barr^*  by  his  ^^^^  warned  repeatedly  by  letter  to  watch  his  wife.     Did 

own  conduct  he  act  upon  those  intimations  ?  No.  He  has  not  told  the 
Court  when  for  the  first  time  he  became  acquainted  with  hii 
wife's  infidelity ;  but  there  was  a  probable  cau$a  Mciemtim 
on  the  9th  May^  yet  he  did  not  abstain  from  nuptial  ooha^ 
bitation.  There  is  no  instance  of  a  husband  comings  before 
the  Court  for  relief  who,  after  grave  suspicion  against  lus 
Incompatible  wife,  continued  to  cohabit  with  her.     Then»  hia   conduct 

wif^s^IlL^  ^^  since  the  suit  is  compatible  only  with  hia  belief  that  hit 
wife  was  innocent — ^walking  with  her  arm-in-arm,  embrac* 
ing  her  at  parting,  and  deporting  himself  rather  bh  a  lover 
than  as  an  injured  husband.  If  this  does  not  amomit  to  s 
constructive  oondonation,  it  shews  that  the  husband  waa  not 
sensible  that  he  had  suffered  any  injury. 

Feb.  15.  Addama,  in  reply,  on  the  point  of  forbearance,  dted  Kirk* 

wall  V.  Kirkfvall,*  and  Elwe*  v.  Elfves.f 

April  22.  Dr.  Lushinoton. — This  is  a  suit  brought  by  the  ReT. 

JuDOHXHT.  jy^^  Dillon  against  his  wife,  for  separation,  by  reason  of 
adultery ;  and  certainly,  since  I  have  sat  in  this  chair,  I  have 
never  met  with  a  case  in  which  the  evidence  required  more 
careful  and  painful  investigation.  On  the  part  of  the  wife, 
the  adultery  is  denied,  and  it  has  been  further  argued,  tfait 
Dr.  Dillon's  conduct,  after  the  discovery  of  the  adultery,  and 
during  the  progress  of  the  suit,  has  been  such  as  to  bar  him 
of  any  remedy,  even  if  the  charge  of  adulteiy  should  be 
sufficiently  established.  It  is  to  these  points  that  my  attention 
must  be  directed. 

CLrcumstances     The  marriage,  it  was  truly  stated  by  the  Counsel  for  Dr. 

marriage  was   I^iUon,  did  not  take  place  under  happy  auspices,  for  it  is 

contracted.  proved  by  Mr.  Wingate,  a  witness  examined  on  behalf  of 
Dr.  Dillon,  and  his  intimate  friend^  that,  previous  to  such 
marriage,  Dr.  Dillon  had  seduced  this  young  woman,  then 
under  twenty  years  of  age,  and  had  a  child  by  her.  When 
this  circumstance  was  adverted  to  by  the  Counsel  who  argued 
in  favour  of  the  remedy  for  which  Dr.  Dillon  prays,  it  was 

*  2  Hbo-  C.  B^  877.  t  I  HsflK-  C.  iL  £69. 
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observed,  that,  however  reprehensible  the  conduct  of  Dr.  April  22. 
Dillon  might  have  been  in  this  particular,  the  Court  ought  2>iabji?Difli)fi 
not,  on  that  account,  to  visit  him  with  punishment  in  this 
suit.  Most  clearly  not,  and  I  wholly  disclaim  both  the  in- 
tention and  the  power  to  do  so;  and  further,  a  marriage 
under  such  circumstances  is  in  itself  commendable ;  for  it  is 
making  all  the  reparation  in  the  power  of  the  individual  for 
the  injury  he  had  already  done.  What  occurred  between 
the  parties  previous  to  marriage  never  ought  to  be  allowed 
to  operate  as  a  justification  to  Mrs.  Dillon  for  infidelity  afler 
marriage,  nor  form  a  bar  to  Dr.  Dillon's  claim  for  redress. 
Stilli  in  a  case  like  this,  these  facts  may  not  be  altogether 
without  a  legitimate  bearing ;  for  I  apprehend  that  a  hus- 
band contracting  a  marriage  under  such  circumstances  is 
bound  to  exercise  a  more  than  ordinary  degree  of  care  and 
circumspection,  to  prevent  his  wife  from  again  deviating  into 
that  path  of  vice,  into  which  he  was  the  first  to  lead  her. 
It  would,  however,  be  going  much  too  far  to  say  that,  be- 
cause the  marriage  was  contracted  under  such  circumstances, 
the  husband  could  have  intended,  a  priori^  to  break  the  tie, 
by  conniving  at  the  adultery  of  his  wife. 

The  cohabitation  was  of  no  long  continuance,  and  there  is 
not  much  evidence  to  shew  on  what  terms  they  lived  during 
the  cohabitation ;  so  far  as  appears,  not  happily,  and  Mr. 
Wingate  states  that  Dr.  Dillon  frequently  complained  to 
him  of  her  absenting  herself  from  him  :  under  what  circum- 
stances there  is  no  evidence  to  shew. 

The  charge  of  adultery  is  contained  in  the  4th  and  5th  The  facte, 
articles  of  the  Libel,  and  it  is  necessary  that  I  should  advert 
to  them  with  particularity.  It  is  alleged  that,  on  Tuesday, 
the  29th  December,  1840,  Mrs.  Dillon  went  to  Gravesend, 
for  the  ostensible  purpose  of  paying  a  visit,  for  several  days, 
to  her  mother,  Mrs.  Drury,  residing  at  or  near  Gravesend  ; 
for  this  visit  she  bad  solicited  and  obtained  the  consent  of 
her  husband,  who  accompanied  her  to  Black  wall,  from 
whence  she  went  by  a  steam-packet,  as  if  for  the  purpose  of 
going  to  her  mother's  house :  that,  at  some  time  previous, 
Mrs.  Dillon  had  formed  a  lewd  and  adulterous  intercourse 
with  some  man,  whose  name  is  unknown  :  that,  on  the  ar** 
VOL.  I.  3  I 
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Apbil  22.     rival  of  the  steam-packet  at  Gravesend,  Mrs.  Dillon  was  met 
DiBonvJDiSoH.  *"^  joined  by  the  said  man,  and  shortly  afterwards  proceeded 
with  him,  in  an  omnibus^  or  public  conveyance,  to  the  Sir 
John  FaUtaff  Inn,  at  Gadshill,  where  they  spent  the  even- 
ing and  slept  together^  and  committed  adultery:  that  on 
Wednesday  the  30th,  they  left  the  inn^  in  an  omnibus,  for 
Gravesend^  on  which  occasion  she  stated  to  the  chamber- 
maid, while  assisting  to  dress  her,  that  she  had  a  naother 
living  there,  whom  she  was  going  to  visit. 
No  circum.      The  first  observation  which  naturally  occurs  on  reading 
upto^e^dul-  ^^^^  statement  is,  not  only  the  total  absence  of  all  preliminary 
tery.  circumstances  leading  up  to  and  rendering  the  adultery  po- 

bable,  but  the  entire  absence  of  all  explanation  why  no  sudi 
evidence  was  given.  In  most  cases,  it  is  true,  adultery  is 
clandestine ;  but  it  is  equally  true,  that  where  the  parties 
are  cohabiting  together,  in  the  great  majority  of  cases,  evi- 
dence after  the  discovery  of  the  fact  is  produced  to  shew 
that  such  fact  was  probable.  In  the  common  and  ordinary 
course  of  things,  the  previous  circumstances  come  to  light, 
and  are  pleaded  and  proved.  This  is  a  species  of  evidence 
which  the  Court  always  looks  for,  and  indeed  requires,  when 
circumstances  will  allow  of  its  production.  It  was  more 
than  once  observed  by  Lord  StowelU  that  the  Court  looks 
with  extreme  jealousy  on  cases  where  the  fact  of  adultery 
alone  is  pleaded,  and  all  the  circumstances  rendering  the 
adultery  probable  are  entirely  omitted.  He  said,  and  truly, 
that  it  was  to  these  circumstances  the  Court  looked,  as  tend- 
ing to  shew  whether  the  fact  was  probable  or  not.  Upon 
the  present  occasion,  all  such  evidence  is  wanting,  and  it  was, 
indeed,  only  by  cross-examination  of  Mr.  Wingate  that  it 
accidentally  came  out  that  he  was  told  by  Dr.  Dillon  that 
Mrs.  Dillon  had  been  in  the  habit  of  absenting  herself— as 
to  how  often,  under  what  circumstances,  what  means  Dr. 
Dillon  had  adopted  to  check  such  habits,  bound  as  he  was 
to  have  exercised  the  control  of  a  husband,  well  knowing 
that  he  had  not  married  under  ordinary  drcumstanoes — 
with  respect  to  all  these  important  facts,  the  Court  is  left 
wholly  in  the  dark.  That  such  evidence,  assuming  the  facts 
to  be  as  stated  by  Dr.  Dillon,  might  have  been  given,  I  have 
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no  doobt,  and,  being  so  far  purposely  kept  in  the  dark,  I  am     April  22. 
bound  to  take  especial  care  that  in  my  view  of  the  further  />iaIJ^7x)afoiu 
facts  I  walk  in  the  light. 

To  proceed  with  the  adultery  on  the  29th  December^  Proof  of  the 
1840 :  it  is  not  proved  by  any  evidence  that  Mrs.  Dillon  was  ^^^^' 
met  at  Gravesend  by  any  man  whatever ;  but  it  is  agreed  on 
on  all  hands  that  she  did  go  to  Gravesend  on  the  afternoon 
of  the  29th  of  December,  1840,  with  Dr.  Dillon's  permis* 
sion  ;  she  is,  therefore,  shewn  to  be  in  the  vicinity  of  Gads- 
hill,  where  she  is  alleged  to  have  committed  adultery,  which 
is  not  an  unimportant  fact.  If  the  three  witnesses  examined 
on  behalf  of  Dr.  Dillon  to  prove  the  adultery  be  not  grossly 
perjured,  some  man  and  woman  slept  at  their  house  either 
on  the  night  of  the  29th  December,  or  about  that  time; 
which  fact,  taken  to  be  true,  brings  this  part  of  the  case  to 
a  question  of  identity. 

With  respect  to  the  particular  day  when  the  occurrence 
took  place  at  the  Sir  John  FaUtaff^-^and  of  course  it  is  a  ^ 
very  important  point  in  the  case — I  should  place  but  slight 
reliance  on  the  accuracy  of  the  memory  of  witnesses,  unless 
there  were  some  peculiar  facts  which  enabled  them  natu- 
rally and  probably  to  fix  the  time ;  and  certainly  it  does 
appear  to  me  that  the  fact  spoken  to  of  a  ball  that  was  to 
take  place  on  the  Sist  of  December,  the  last  day  of  the 
year,  was  one  that  reasonably  tended  to  enable  the  witnesses 
to  fix  the  time ;  nor  do  I  think  that  the  accuracy  of  Mr.  and 
Mrs.  Wilson  (who  kept  the  inn)  is  affected  by  the  circum- 
stance of  the  servant-maid  believing  that  the  day  was  two 
nights  before  Christmas  Day,  and  not  New  Year's  Day  :  it 
is  a  very  natural  mistake  by  the  witness,  and  not  such  a  dis- 
crepancy as  would  induce  me  to  entertain  any  doubt  as  to 
the  accuracy  with  which  the  witness  had  fixed  the  day,  or 
the  probability  of  the  fact  making  due  impression  on  her 
mind. 

With  regard  to  the  identity  of  the  person— I  am  now      Evidence  of 
speaking  of  the  power  of  the  witnesses  to  depose  to  the  identity, 
identity  of  the  two  parties  who  slept  at  the  inn  on  the  29th 
December,  which  I  think  would  very   much  depend  upon 
their  means  and  opportunities  of  seeing  the  persons,  and 
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April  2%     whether  their  attention  had  been  called  to  tlieir  appearance 
DiUonvJMUon,  — ^^^  regard  to  the  identity  of  the  person,  I  think  tfajt 
Mr.  Wilson,  who  attended  the  parties  at  tea,  and  again  in 
the  morning  at  breakfast,  had  such  opportumtiea  9»  migbt 
enable  him  to  speak  to  the  identity  with  reaacmable  cer- 
tainty :  I  say  "  reasonable  certainty/'  because,  in  all  com> 
mon  cases,  I  am  of  opinion  that  an  inn*  keeper  is  not  the  best 
witness  as  to  the  identity  of  a  gaest  whom  he  sees  but  once. 
This  is  obvious  on  the  slightest  consideration ;  because,  fron 
the  habit  of  seeing  a  very  considerable  nnmber  of  strangcn, 
unless  some  particular  fact  called  his  attention  to  the  person 
or  conduct  of  any  individual^  he  was  not  likely  to  retnn 
any  very  fixed  recollection  of  their  persons.     But,  upon  the 
present  occasion,  there  was>  as  stated  by  the  witness,  the 
additional  and  particular  fact  of  the  lady  having  lost  aae  eye, 
or,  at  least,  that  it  was  visibly  affected ;  and  also  the  parti- 
cular fact,  that  the  person  who  accompanied  her,  again  came 
to  the  inn  in  April  or  May  afterwards,  and,  as  Mr.  Wilson  has 
sworn,  spoke  o£  bringing  the  lady  there  again.    The  maid- 
servant, Frances  Ooff— for  all  the  evidence,  as  I  have  said, 
comes  from  these  three  witnesses,  Mr.  and  Mrs.  Wilson,  who 
kept  the  inn,  and  Frances  Goff,  the  servant  at  the  inn — ^had 
still  more  ample  opportunity,  according  to  her  own  acoounti 
of  ascertaining  the  identity ;  for  she  not  only  waited  on  the 
parties,  but  assisted  the  lady  to  dress  and  undress ;  and  she 
further  states  that,  upon  seeing  her  in  the  steam-boat  as  she 
was  going  to  town  on  the  10th  May,  she  immediately  reoog- 
nized  her.    It  is  unnecessary  to  travel  through  the  evidence 
as  to  the  mere  fact  of  adultery,  because,  as  I  said«  unless 
these  witnesses  are  grossly  per]ured>  it  is  dear  that  the  two 
persons  did  sleep  together  in  one  bed  at  the  inn  at  GadshilL 
In  the  Libel  it  is  stated  that  the  person  (whoever  she  may 
have  been)  who  slept  there,  told  the  chambermaid,  while 
she  was  assisting  to  undress  her,  that  she  had  a  mother  liv- 
ing, whom  she  was  going  to  visit.    But  the  evidence  of  the 
servant  goes  farther — ^that  she  not  only  stated  that  she  had 
a  mother  living  at  Gravesend  and  was  going  to  visit  her,  but 
that  she  had  not  seen  her  for  eight  or  nine  yeara^  and  it  has 
been  contended  that  this  is .  as  inconsistent  with  her  being 
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Mrs.  Dillon  as  the  other  part  is  oonsistent ;  and  it  is  hardly     AraiL  82. 
fair  to  plead  in  the  Libel  only  part  of  the  statement,  leaving  nw^Z^'niiUm^ 
out  what  has  as  much  effect  and  operation  the  other,  way. 

Now,  though  the  adultery  here  charged  is  limited  to  one    Sufficient  evi- 
uccasion  only,   and  although   there  are  no  circumstancee  ^®^^*  .'^^ 
either  preceding  or  succeeding  it  to  throw  any  light  upon  adultery. 
the  case,  yet  I  feel  bound  to  say  that  there  can  be  little  doubt 
that,  though  the  onus  of  proof  is  by  the  law  and  justice 
thrown  upon  the  accuser,  there  is,  prima  Jade,  sufficient 
evidence  of  the  adultery  and  of  the  identity. 

Before  the  Court,  however,  can  arrive  at  the  conclusion 
that  the  fact  of  adultery  is  sufficiently  established,  and  also 
the  identity,  not  only  must  the  evidence  adduced  to  establish 
the  alibi  be  duly  weighed»  but  many  other  most  important 
and  peculiar  circumstances  ought  to  receive  the  most  grave 
consideration,  before  the  Court  can  safely  arrive  at  a  deter- 
mination whether  or  not  the  £icts  are  sufficiently  proved, 
and  whether  or  not  Dr.  Dillon  is  entitled  to  the  divorce  he 
prays. 

The  evidence,  with  regard  to  the  aUkit  consists  of  the  Tlie  aKbi. 
testimony  of  four  witnesses,  Mrs*  Drury,  the  mother  of  Mrs. 
Dill<m,  who  at  the  time  resided  at  Gravesend;  Janet  Rum- 
ball,  her  daughter;  Emily  Dicks,  and  Eliaabeth  Lloyd. 
They  have  been  examined  to  prove  that  Mrs.  Diljon  was  at 
Gravesend,  and  slept  there,  on  the  very  night  in  question, 
the  29th  December,  and  consequently  that  she  could  not 
have  been  at  the  Sir  John  FaUtqffl  Now  as  to  two  of 
these  four  witnesses,  their  connection  with  the  party  accused 
(one  being  the  mother,  the  other  the  sister)  would  induce 
the  Court  to  watch  their  testimony  with  great  vigilance;  but 
neither  principle  nor  authority  would  justify  me  in  saying 
that,  on  that  account  alone,  they  ought  to  be  denied  all  cre- 
dit ;  for  nothing  can  be  more  absurd  than  to  hold  that  a 
person  standing  in  the  relation  of  mother  to  the  accused, 
is  incompetent  to  be  examined  as  a  witness,  or  that  no 
credit  should  be  given  to  her  when  she  deposed  to  facts. 
The  case  comes  to  this,  as  was  stated  many  years  ago  by  Sir 
John  NichoU:  when  you  examine  a  witness  nearly  con* 
nected  with  the  parUes  as  to  facts,  not  as  to  matter  of  opi- 
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April  28.     nion,  Buch  witness  is  entitled  to  be  believed.     Then  if  Mrs. 

IHUonvl:)iU(m  ^"^"'y*  J*^^*  Rumball,  and  Emily  Dicks,  the  servant,  be 
believed,  it  is  manifestly  impossible  that  Mr8.  Dillon  amid 
have  been  at  the  Sir  John  Falitaff  on  the  Tuesday  nigbt. 
Elizabeth  Lloyd  would  not  establish  the  fact  with  the  same 
certainty,  for  she  speaks  only  to  Mrs.  Dillon's  being  at  her 
mother's  at  six  o'clock,  and  therefore  it  was  possible  that 
Mrs. Dillon  might  have  reached  the  Str  JbAn  Falsiqff  ht' 
fore  eight :  the  time  when  the  two  persons  got  there  is  Idt 
by  the  three  witnesses  (Mr.  and  Mrs.  Wilson  and  Frances 
Goff )  extremely  loose,  but  I  think  it  may  be  taken  that  they 
arrived  at  the  Sir  John  FaUtaff  between  seven  and  eight 
o'clock.  But  the  evidence  of  Elizabeth  Lloyd  is  of  consider- 
able importance,  for  it  tends  strongly  to  corroborate  the 
testimony  of  Mrs.  Drury,  Janet  Rumball,  and  Emily  Dicks, 
as  to  her  having  been  at  the  house  at  Gravesend  at  all.  Look- 
ing at  the  contradictory  nature  of  the  evidence,  it  is  dear 
Credit  of  the  that  the  credit  of  the  witnesses  is  one  of  the  moat  importaat 

witnesses  an     ^f  ^^  questions  for  the  Court  to  consider  and  detemiiiie. 

important  ^  .  . 

question.  As  to  the  credit  of  these  four  witnesses,  the  manner  in  which 

they  have  given  their  evidence,  and  the  probability  of  the 

reasons  which  enable  them  to  fix  so  positively  on  Tuesday 

night,  are  circumstances  whidi  must  guide  the  judgment  of 

the  Court. 

I  must  here  observe,  that  the  fact  of  its  being  admitted 

that  Mrs.  Dillon  did  go  to  Gravesend,  with  the  consent  of 

her  husband,  on  the  29th  December,  and  for  the  purpose  of 

pa3ring  her  mother  a  visit,  takes  away  all  improbabilitj  of 

her  being  at  her  mother's  on  that  day,  in  the  same  d^ree 

that  it  adds  to  the  probability  of  her  having  been  at  the  Sir 

John  FaUtaff:  it  is  equally  consistent  with  either  altematiTe. 

However,  it  has  this  additional  bearing :  that  the  fact  is  in 

unison  with  the  evidence  of  Mrs.  Drury,  when  she  states 

that  she  had  written  to  and  expected  her  daughter  duriof 

that  week.     Upon  a   very   careful  consideration  of  Mrs. 

Drury 's  evidence,  I  do  not  feel  justified  in  saying,  that  it  is 

either  marked  by  circumstances  of  gross  improbability,  or 

given  in  a  manner  so  palpably  inconsistent  with  truth,  as  to 

deprive  it  of  all  title  to  credit.    She  is  confirmed  as  to  almost 
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all  her  reasons  for  being  certain  of  the  day  by  her  daughter,     AniL  82. 
Miss  Rumball,  by  Elizabeth  Lloyd,  and  by  Emily  Dicks,  j^^g^y  Dilhn, 
I  do  not  think  it  necessary,  and  it  would  prolong  my  judg« 
ment  to  an  inconvenient  length,  to  follow  minutely  the  va- 
rious circumstances ;   but  they  appear  probable,  and  are 
spoken  to  by  all  the  other  witnesses,  as  well  as  by  herself. 

Now  Elizabeth  Lloyd  is,  so  far  as  appears  here,  as  credible 
a  witness  as  any  one  who  has  been  examined  in  the  cause ; 
she  does  not  attempt  to  go  beyond  the  fact  which  was  in  her 
own  knowledge.  She  simply  states,  that  she  had  been  en- 
gaged to  go  that  evening  to  sleep  at  Mrs.  Drury's,  for  the 
purpose  of  making  a  dress  next  day,  and  she  does  not  at- 
tempt to  carry  down  the  presence  of  Mrs.  Dillon  at  the  house 
of  Mrs.  Drury  a  moment  longer  than  six  o'clock  in  the 
evening.  If  she  had  been  a  forward  witness,  and  produced 
for  the  express  purpose  of  establishing  the  fact  of  an  alibi 
satisfactorily,  it  was  to  have  been  expected  that  she  would 
have  gone  further.  Now  as  she  confines  her  evidence  to  a 
fact  within  her  own  knowledge,  she  states  the  reason  why  it 
impressed  itself  on  her  mind.  I  will  first  observe,  that  the 
circumstance  of  Thursday  being  New  Year's  Day  is  a  fact 
common  to  both  sides,  as  a  mark  by  which  to  fix  the  parti- 
cular day,  as  well  to  one  set  of  witnesses  as  the  other. 
What  were  the  circumstances  which  occurred  to  her  on 
Tuesday  evening?  Not  simply  that  she  was  disappointed 
of  sleeping  at  the  house,  and  did  not  sleep  there,  but  that 
she  was  forced,  at  six  o'clock,  in  a  night  of  December,  to  go 
back  to  Northfleet,  having  no  other  place  to  sleep  at.  I 
think  that  was  a  fact  calculated  to  make  an  impression  on 
her  mind. 

Now  let  us  try  the  evidence  of  Emily  Dicks.  There  is 
nothing  in  her  evidence  to  induce  me  to  say  that  she  is  a  "^^ 
less  credible  witness  than  Frances  Goff,  the  servant  at  the 
Sir  John  FaUtaff;  they  were  both  in  the  same  situation  of 
life,  and  Emily  Dicks  had  quitted  the  service  of  Mrs.  Drury 
before  the  discovery  of  the  alleged  adultery,  and  when  she 
was  examined,  she  was  living  at  thehouseof  another  person, 
and  was  not  under  the  control  of  Airs.  Dillon  or  her  mother. 
Her  reasons  for  fixing  the  day  may  not  be  apparently  so 
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April  82.      cogent  as  those  which  operated  on  the  minds  of  Mr.  and 

DiUony.DUhn,  ^"'  W^^®**"  >  ^"*  there  is  no  improbability  in  tb^tai,  and 
there  is  no  appearance  in  her  evidence  of  deliberate  false- 
hood Qr  fiction.  To  her  the  drcmnstance  of  being  promised 
a  holiday  the  day  before  New  Year's  Day,  and  losing  it  bj 
the  arrival  of  Mrs.  Dillon,  is  a  fact  by  no  means  likely  to 
escape  her  memory.  Her  statement,  too,  of  her  interview 
with  Mrs.  Dillon,  on  the  10th  of  May,  is  oonsistient  with 
itself,  and  with  the  evidence  of  Janet  Rumball.  I  am  now 
alluding  to  what  took  place  on  the  10th  of  May,  when  Mrs. 
Dillon  went  down  for  the  purpose  of  seeing  this  girl,  and 
Janet  Rumball  has  been  closely  cross«^xamined  as  to  what 
took  place,  and  so  has  Emily  Dicks,  and  they  had  to  give 
very  detailed  evidence  as  to  what  occurred,  and  they  are 
both  altogether  consistent  in  that  evidence,  and  it  is  impos- 
sible that  it  could  have  been  concocted  by  two  such  wit- 
nesses ;  they  could  never  have  met  a  cross-escamination,  sodi 
as  has  been  applied  to  them,  by  any  previous  concert. 

Now  I  am  bound  to  say  that  there  is  one  fact  deposed  to 
by  Emily  Dicks  (I  am  now  considering  her  credit)  of  a  very 
startling  description ;  I  refer  to  her  evidence  on  the  nintfa 

The  husband's  artide.     She  states,  that,  subsequently  to  the  10th  of  May, 

v^thDid? not  ^^'  I^^^^^^  ^^^^  come  to  her ;  did  question  her  as  to  the  dsy 
proved.  Mrs.  Dillon  came  to  her  mother's,  and  did  endeavour  to  per- 

suade her  to  say  that  it  was  on  the  Wednesday.  She  states 
that,  at  the  time  of  the  first  interview,  she  mentioiied  it  t» 
her  mistress,  and  that  the  person  returned  a  second  time. 
The  reference  to  her  mistress  certainly  tends  to  shew  that 
some  one  at  least  so  visited  her ;  but  I  thought  it  my  dutj 
to  look  at  the  answers.  Dr.  Dillon  there  positively  denies 
that  he  ever  had  any  interview  with  this  witness  at  all.  Now 
upon  her  sole  testimony  as  against  Dr.  Dillon,  in  this  parti* 
cular  opposed  by  his  answers,  I  think  I  riiould  not  be  justi- 
fied in  imputing  to  Dr.  Dillon  the  attempt  to  indiice  this 
witness  to  depose  falsely ;  but  though  I  do  not  impute  to 
Dr.  Dillon  the  offence  of  endeavouring  to  pervert  the  evi- 
dence to  be  brought  before  the  Court,  yet,  on  the  other 
hand,  I  should  be  wholly  unjustified  in  imputing  to  this 
witness  that  she  has  wilfully  told  an  untruth.    The  principle 
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irhich  I  have  acted  upon  in  consideriDg  this  evidence  is  Anu,  22.. 
very  analogous  to  that  which  is  acted  upon  in  a  Court  ^f  2>tg^j[7i)fAm^ 
Equity^  where  a  single  witness  deposes  to  a  fact,  which  fiict. 
is  distinctly  denied  in  the  answer  of  the  other  party ;  and 
though  I  do  not  say  that  those  principles  could  always  be 
carried  out  in  these  Courts^  and  indeed  they  ought  not»  yet 
1  thinky  in  a  case  of  this  great  difficulty,  it  is  justifiable  to 
resort  to  that  prindple,  and  that  I  do  equal  justice  be- 
tween the  parties  when^  on  the  one  hand,  I  disclaim  imput* 
ing  to  Dr.  Dillon  any  culpability  with  r^^rd  to  the  witness* 
and  on  the  other,  do  not  fix  upon  Emily  Dicks  the  charge  of 
having  told  a  wilful  falsehood. 

Now  this  is  the  evidence  of  these  seven  witnesses.  I  fear.  Result  of  the 
that,  in  looking  to  other  parts  of  the  case,  it  would  be  indis-  ^^.en«o«t»'« 
pensably  requisite  to  advert  to  other  parts  of  their  testimony 
which  would  have  a  bearing  also  on  the  question  of  credits 
But  I  have  now  considered  the  evidence  of  these  seven  wit* 
nesses  as  to  the  great  point  in  dispute ;  vism  as  to  where 
Mrs.  Dillon  slept  on  the  night  of  the  29th  of  December ;  and 
I  am  compelled  to  say  that,  on  whichever  side  the  truth  may 
be,  on  the  esamination  of  the  evidence  of  these  witnesses,  . 
so  £ur  at  least  as  I  have  hitherto  gone,  I  find  myself  placed 
in  this  painful  predicament :  I  do  not  find  sufficient  £b  enable 
me  to  say  that  either  party  has  been  guilty  of  wilful  perjury ; 
and  if  mistake  there  be  by  either,  it  is  certainly  as  difficult 
to  be  accounted  for.  In«such  a  case,  it  behoves  the  Court 
to  proceed  with  great  caution ;  and,  therefore,  I  shall  now 
address  myself  to  the  other  points  arising  in  this  case. 

There  are  two  points  to  which  the  evidence  in  a  great  mea-  On  other 
sure  equally  applies,  and  I  shall  deal  with  them  together!  P^"*^ 
the  conduct  of  Dr.  Dillon  before  and  after  the  discovery  of 
the  allied  adultery ;  what  took  place,  as  regards  the  wit- 
nesses;, as  regards  his  wife;  and  with  regard  to  the  unknown 
adulterer.  :8ome  observations  as  to  the  credit  of  the  wit- 
nesses ^l  incidentally  fall  in  under  this  view. 

The.evidenee  as  to  the  manner  in  which  the  adultery  first  As  to  the  con- 
came  to  the  knowledge  of  Dr.  Dillon  isgiven  by  Mrs.  Wil-  ^^^^^^^^l 
son  on  interrogatory,  and  the  truth  of  that  statement  cannot  to  the  disco- 
be  denied,  without  impugning  the  verity  of  one  of  the  ^^^' 

VOL.  I.  3  k 
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Ap&il  22.  principal  witnesses  examined  on  the  behalf  of  Dr.  DiUoii.  I 
DiBoHY.DUbm*  ^^^^  "^  advert  to  the  other  alternative,  or  to  the  suppodtion 
that  Dr.  Dillon  has  wilfully  mis-stated  the  truth.  Now  what 
are  the  facts  established  by  Mrs.  Wilson's  evidence  on 
interrogatory  ?  Having  first  said  that  Dr.  Dillon  had  called 
upon  and  questioned  her,  she  says :  **  Atfy  husband  was  the 
only  person  present  on  that  occasion.  Dr.  Dillon  stated  that 
he  had  been  repeatedly  written  to  about  his  wife,  to  watch 
her  movements ;  that  he  paid  no  attention  to  the  letters  be 
received  about  her,  till  he  received  one  from  a  friend  of  the 
gentleman  who  had  been  with  her  at  our  house,  and  who 
had  quarrelled  with  the  said  gentleman,  stating  that  his  vife 
and  the  said  gentleman  had  slept  at  our  house  on  the  said 
,  29th  day  of  December."  The  witness  further  says,  that  she 
did  not  know  who  the  man  was ;  that  Dr.  Dillon  said  he  did 
not  know  the  man  himself,  but  that  he  had  been  tcdd  thit 
he  was  the  son  of  a  solicitor,  living  at  No.  3,  somewhere,  at 
a  place  which  Dr.  Dillon  mentioned,  in  Linooln's-Inn.  Nov 
what  did  Dr.  Dillon  do  upon  this  ?  That  which  is  not  pro- 
dent  in  any  case,  and  still  less  in  one  like  this.  He  under- 
.  took  the  investigation  in  person,  and  going  down  to  the  inn, 
there  saw  the  two  principal  witnesses.  This  happened  some 
day)  before  the  10th  of  May  ;  he  went  down  twice  betweeo 
the  beginning  of  May  and  the  10th.  Mrs.  Wilson  states 
that,  on  Mr.  Wilson  observing  that  the  lady  had  aomethisf 
the  matter  with  one  of  her  eyes,  Dr.  Dillon  said,  **  It  is  my 
wife,"  and  was  much  affected.  Pursuant  to  an  arrangemeot 
then  made,  Mr.  Wilson  proceeded  to  town  on  the  10th  oi 
May,  and  met  Dr.  and  Mrs.  Dillon  at  the  Polytechnic,  llie 
conversation  which  took  place  was  somewhat  singular.  The 
previous  facts  which  I  have  mentioned  must  be  bome  ia 
mind.  It  was  for  the  purpose  of  identifying  this  lady  th^ 
Mr.  Wilson  so  went  to  the  Polytechnic ;  and  he  says, «'  hav- 
ing observed  Dr.  Dillon  sit  down  with  his  wife  in  a  less 
frequented  part  of  the  room^  and  having  immediately  recog- 
nised her,  I  went  up  and  said, '  Good  minming,  Ma*am ;  I 
hope  you  are  better.  Mrs.  Wilson  and  myself  thought  we 
should  have  had  the  pleasure  of  seeing  you  atGadshill  again 
before  this.    Your  g^ood  gentleman  was  at  our  house  a  short 
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time  since,  and  said  he  should  hring  you  down  again^  as  he  Af&xl  22, 
thought  it  benefited  your  health/  "  Now  it  does  appear  to  j)ja„^7^i2foii. 
me,  that  this  was  a  rather  singular  mode  of  addressing  her, 
and  it  proves  at  least  one  fact,  that  this  gentleman — this 
unknown  gentleman— who,  as  appears  from  other  parts  of 
the  evidence,  had  been  at  the  house  subsequently,  and  as  I 
think  pretty  dear^  many  times  before,  though  still  unknown 
— ^had  used,  according  to  the  statement  of  this  witness^  an 
expression  denoting  his  intention  to  revisit  the  inn.  But 
what  said  Dr.  Dillon?  "  Dr.  Dillon  and  his  wife  then  stood 
up,  and  he  questioned  her  about  what  I  had  said  to  her ;  ad- 
dressing her  by  her  Christian  name,  which  I  do  not  now 
remember, '  My  dear/  says  he,  *  what  does  this  mean  ?  Your 
good  gentleman — what  does  this  mean  ?'  "  Why  Dr.  Dillon 
knew  all  this ;  he  was  perfectly  cognizant  of  it ;  he  had  re- 
ceived the  letter ;  he  had  seen  Mr.  and  Mrs.  Wilson.  1  can- 
not help  saying  that  what  followed  appears  as  if  he  was 
ignorant  of  the  identity.  "  *  What  does  this  mean — your 
good  gentleman  ?'  Addressing  me>  he  said, '  I  am  this  lady's 
good  gentleman.' "  Surely  Mr.  Wilson  knew  that  before  ; 
it  was  a  very  gratuitous  piece  of  information.  **  I  am  her 
husbands-was  it  I  who  was  with  her  at  your  house  ?"  Cer* 
tainly,  tliat  was  a  fact  in  his  own  knowledge.  <'  I  told  him 
no,  and  he  proceeded  to  question  me  farther  as  to  his  wife^ 
and  as  he  was  so  doing,  Mrs.  Dillon  squeezed  my  arm.  I 
continued,  however.  He  appeared  very  much  cut  up,  and 
putting  his  hand  to  his  forehead,  he  turned  round."  Why 
if  he  had  been  with  the  witness  before,  certainly  it  was 
somewhat  singular  that  he  should  conduct  himself  in  the 
manner  stated. 

Now  the  reason  why  I  advert  to  this  is,  because  of  the 
predicament  in  which  the  Court  is  placed,  where  an  indi- 
vidual undertakes  to  conduct  his  own  case.  What  it  has  a 
right  to  expect  is,  that  some  person^  whose  integrity  and 
impartiality  could  be  relied  on,  should  have  been  employed 
to  conduct  the  case,  and  sift  these  witnesses,  not  the  party 
himself.  I  must  not,  however,  though  very  much  struck  by 
the  detail  of  this  conversation,  take  a  one-sided  view  of  the 
evidence.     This  is  distinctly  sworn  by  Mr.  Wilson,  of  whom 
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April  £2.  I  have  already  said  I  know  no  reason  why  he  should  not  be 
jjfl^;;^;;},^^  entitled  to  credit,~and  it  is  a  fact  of  the  greatest  impor. 
tance  in  this  case — ^that  Mrs.  Dilkxiy  by  argiog  fahn  to  si* 
ience,  in  effect  admitted  her  identity ;  because  it  is  jmpoB- 
sible>  prim6  facie,  that,  if  she  was  entirely  ignorant  of  die 
whole  of  this  transaction,  she  should  not  have  uttedy  dis- 
regarded all  assertions  to  the  contrary  made  by  Mr.  Wil- 
son; and  certainly  she  would  not  have  endeaTOured  to 
silence  him  in  the  manner  deposed  to  by  Mr.  Wilaon.  It  is 
a  very  Strang  circomstance^vbut  it  is  deposed  to  by  a  single 
witness. 

Conduct  of     What  occurred  then  ?     On  this  same  10th  day  of  May. 

ltarJ?iig**S?e''°  ^®  ^^  ^  this  very  interview,  Mr.  Wilson  comes  to  Doctora* 
adultery.  Commons,  and  is  examined  by  the  derk  of  the  Pkroctor  io 

the  cause.  Was  this  in  pursuimce  of  a  previous  arrangement 
or  not  ?  If  all  this  was  done  by  previous  arrangement  (as 
is  most  consistent  with  probability),  it  is  very  difficult  to 
account  for,  and  not  altogether  consistent  with,  tbe  sarpriie 
expressed  by  Dr.  Dillon,  and  other  psrts  of  his  oonduct.  Is 
it  possible  that,  if  he  had  made  a  previous  arrangement  with 
this  witness  to  come  here  and  be  examined  by  the  Prwtax 
—if  Dr.  Dillon  was  so  satisfied  of  the  guilt  of  hia  wife — be 
should  have  expressed  himself  with  all  the  emotion  stated 
by  Mr.  Wilson?  It  is  quite  impossible.  On  the  lOtb  Msy, 
Dr.  Dillon  takes  his  wife  to  her  mother's  at  Bayawater. 
On  the  lith,  Mr.  and  Mrs.  Wilson  and  Frances  Goff  oome 
to  town  by  the  steam-vessel,  from  Oravesend,  and  on  board 
that  vessel  Mrs.  Dillon  is  recognized,  who^  as  it  appesrs, 
according  to  her  own  witnesses,  had«  on  theaflemoon  of  tbe 
lOth  May,  gone  down  into  Kent  to  see  Emily  Dieka.  On 
the  same  day  (the  11th),  Dr.  Dillon  had  been  joined  by  his 
wife,  and  on  that  day,  after  her  return  from  Oravesend,  ia 
the  presence  of  Dr.  Dillon-—  a  drcumstanoe,  I  believe^  almost 
unprecedented— the  Citation  is  served  upon  Mrs.  DilloD, 
Mrs.  Wilson  and  Emily  Dicks  being  also  present  Frances 
Goff  says  that,  as  soon  as  it  was  served,  Mrs.  Dillon  walked 
away  with  her  husband. 

Before  I  comment  upon  these  facts,  I  will  follow  die  evi- 
dence to  its  conclusion.     After  the  suit  commenced,  it  is 
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proved  that  Dr.  Dillon^  while  the  cause  was  gmng  on,  had     April  28. 

two  interviews  with  his  wife,  on  the  30th  of  May,  and  on  7)j22bJ~~Di2&«. 

the  4th  of  Jaly.    They  took  place  in  the  evening,  and  lasted 

no  inconsiderable  apace  of  time ;  for,  taking  the  fair  medium 

between  the  witnesses,  it  appears  that  they  lasted  three  or 

four  hours,  and  did  not  termiiiate  till  twelve  at  night*    It  is 

sworn  by  three  witnesses  that  they  walked  away  ann->in-arm» 

and  one  witness  says,  they  shook  hands  at  partings    A  con* 

versation  is  spoken  to  by  Mrs.  Drury,  to  which  I  should 

have  paid  more  attention  had  it  been  deposed  to  by  more 

witnesses  than  one,  or  by  a  witness  not  so  closely  connected 

with  one  of  the  parties :  as  it  stands,  I  do  not  feel  safe  in 

relying  upon  it. 

Having  stated  briefly  the  evidence  as  to  the  fiicts,  I  must  Application 
now  consider  their  weight  and  bearing,  in  connection  with  toUi^^ad'ue^' 
the  evidence  as  to  the  adultery.  This  is  no  ordinary  case, 
and  in  many  respects  the  observations  common  to  cases  of 
adultery  do  not  apply  to  this.  My  judgment  will  be  founded 
on  no  isidated  part  of  the  case,  but  on  all  the  facts  combined. 
I  say,  it  is  no  ordinary  case,  for  many  reasons,  especially 
because,  as  I  have  already  observed,  in  a  case  where  the 
husband  seeks  to  be  divorced  on  account  of  adultery  fiom      Husband's 

the  wife  whom  he  himself  first  seduced,  he  must  expect  to  conduct  in  this 

,  ,    case  tobengid- 
have  his  whole  conduct  examined  with  a  much  more  rigid  ly  examined. 


scrutiny  than  would  be  applied  to  the  conduct  of  a  husband 
where  no  such  fact  existed.  In  such  circumstances,  the 
husband  is  bound  to  exercise  greater  vigilance ;  he  paved 
the  road  to  her  first  fall,  and  he  ought  to  take  care  that  he 
did  not  smooth  the  path  to  her  second.  Dr.  Dillon  has 
furnished  no  evidence  as  to  the  terms  of  their  matrimonial 
cohabitation.  I  do  not  place  much  reliance  upon  the  evi- 
dence of  his  two  servants,  that  he  frequently  declared  h^ 
wished  to  get  rid  of  his  wife ;  but  it  is  £ur  to  judge  by  the 
testimony  of  his  own  witness,  Mr.  Wingate,  who  states  that 
fyr*  Dillon  and  his  wife  did  not  live  on  happy  terms,  nor 
were  drcnmstances  wanting  to  excite  his  vigilance ;  that  in 
the  early  part  of  1841,  Dr.  Dillon  declared  that  it  was  im- 
possible they  could  live  together  much  longer,  and  he  stated, 
as  one  reason,  her  violence^  and  her  *'  absenting  herself  from 
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April  22.     home.'*    Now  this  fact  (for  it  must  be  taken  as  a  fiict,  as  he 
DiUony  DiUon  ^^  ^^'  Dillon's  own  witness,  and  his  intimate  friend)  ought, 
considering  the  connection  before  marriage,  the  disparity  of 
years^  and  the  terms  they  were  on^  to  have  excited  his  vigi- 
lance^ and  led  to  some  steps  for  the  preservation  of  her  ho- 
nour and  his  own.    But  nothing  whatever  appears  to  have 
been  done,  and  nothing  having  been  done,  I  do  not  think  I 
express  myself  too  strongly  when  I  say  that,  in  a  case  like 
Absence  of  this,  the  absence  of  due  precaution  is  criminal  nei^ligence, 
by  the^busban?  ^^^  although  the  absence  of  all  precautionary  measures  might 
is  criminal  neg-  not  alone  determine  the  judgment  of  the  Court,  yet  it  is  an 
ligence.  important  ingredient  in  Uie  case^  combined  with  other  fiicts. 

He  had  re-  But  I  must  look  to  the  next  step.  Mr.  Wingate  ^>eaksto 
tion  of  his  wife's  ^^^  information  Dr.  Dillon  said  he  had  received  of  his  wife's 
conduct;  adultery:  '<  He  had  been  repeatedly  written  to  about  hif 

to  which  he    wife^  to  watch  her  movements,  but  he  paid  no  attention  to 

{ion.  "*"  *"*"■  ^®  ^«"«"  ^«  ^^  received."  This  is  Dr.  Dillon's  own  ac- 
count to  his  own  witness.  He  had  complained  to  Mr,  Win- 
gate,  at  the  beginning  of  the  year,  of  her  frequently  absent- 
ing herself,  stating  this  as  likely  to  lead  to  a  separation,  and 
yet  it  is  not  even  alleged  that  he  did  any  one  thing  to  pre> 
vent  the  consequences  which,  according  to  all  probability, 
were  likely  to  result ;  he  receives  actual  warnings  of  the 
danger,  and  he  utterly  disr^ards  them.  Again,  what  does 
Dr.  Dillon  do  after  his  two  interviews  with  Mr.  and  Mrs. 
Wilson  ?  He  continues  to  cohabit  with  his  wife  up  to  the 
morning  of  the  10th  of  May.  Was  this  justifiable  ocxiduct  ? 
Is  it  sanctioned  by  the  principles  laid  down  in  these  Courts  ? 
Doctrine  of  Oughton,*  on  the  causes  which  prevent  separation,  though 

these  Courts.    g^^^\^j^  1^33  i^g„  committed,  says,  that  if  the  party  accused 

shall  have  alleged  and  proved  that  the  party  proceeding  had 
luiowledge  saUem  probabilem  criminis  commiisi,  and  conti- 
nued to  cohabit,  that  is  condonation.  Then  he  says  what 
the  probabilis  scientia  is— iif  the  witnesses  have  signified  to 
the  party  that  they  could  depose  to  the  adultery  ex  proprw 
eorum  visu  et  scientia.^     Here  the  husband  had  received  s 

♦  Tit  214.. 

t  "  Probabilis  scientia  dicitur  si  moritus  suspectam  babens  tucofCB 
de  adulterto,  earn  de  eodem  accusaverit,  et  ilia  htgnsniodi  crineo  coo- 

fessA 
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letter  infonDing  him  of  the  adultery  at  Gadshill ;  he  had     Aran  82. 
heard  from  the  witnesses  what  they  have  since  deposed  to;  xja^j^TzWim. 
he  had  declared  that  the  person  must  have  been  his  wife, 
and  yet  he  still  continued  his  cohabitation. 

In  excuse  for  Dr.  Dillon's  conduct,  the  case  of  Elwes  v.  Opinion  of 
Elmes  has  been  cited,  or  rather  a  dictum  of  Lord  Stowell  in  ^'^  StowelL 
that  case,  for  there  the  condonation  was  not  pleaded,  nor  the 
probabiUs  scientia  proved;  on  the  contrary.  Lord  Stowell 
said  that  there  was  not  the  slightest  evidence  that  the  hus- 
band was  cognizant  of  his  wife's  adultery.  To  a  dictum 
of  Lord  Stowell  I  am  disposed  to  pay  the  greatest  deference. 
**  A  husband,"  he  observes,  "  has  suspicions ;  he  has  some 
intimations ;  he  has  enough  to  convince  his  own  mind,  but 
not  to  instruct  a  legal  case.  In  that  distressing  interval,  his 
conduct  is  nice,  and  it  is  difficult  to  refrain  from  cohabita- 
tion,  as  the  means  of  discovery  would  be  frustrated,  and  if 
he  continues  cohabitation,  it  then  becomes  liable  to  that 
species  of  imputation  which  has  passed  to  the  disadvantage 
of  this  gentleman."  But  it  appears  to  me  that  this  dictum 
applies  to  a  case  wholly  different  from  the  present— to  a 
case  where  there  is  not  actual  evidence  of  a  direct  fact  of 
adultery,  but  of  circumstances  rendering  it  probable.  -  In 
Timmings  v.  Timmings*  (a  case  also,  as  must  always  happen, 
greatly  differing  in  its  circumstances  from  this  case)  Lord 
Stowell  expressed  himself  very  strongly  as  to  the  necessity  of 
the  husband  shewing,  though  condonation  was  not  pleaded, 
that  he  had  not  slept  with  his  wife  on  the  12th  January,  the 
adultery  having  been  discovered  on  that  day,  and  she  was 
not  sent  from  the  house  till  the  13th.  The  observations  of 
Lord  Stowell  in  that  case  are  extremely  strong.  It  is  true 
that,  in  this  case,  on  the  9th,  Wilson  had  not  had  a  personal 
interview  with  Mrs.  Dillon ;  yet  all  the  other  circumstances 
to  give  credibility  to  the  charge  were  well  known,  and  1 

fessa  fuerit;  vel  testes  ilU  quos  mtritus  in  judicio  contradictorio  ad  pro- 
baodum  adulteriom  objectum  produzit,  significaverint  marito,  ante 
litem  institutam,  se  posse  deponere  ex  propriis  eonim  visu  et  scientia 
de  hujnsmodi  adnlterio;  vel  si  maritus  uzorem  suam  in  ipso  actu  adul- 
terio  deprehenderit" — Ordo  Judic^  tit  214. 
*  3  Hagg.  £.  R.  76. 
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Apail  22.     cannot  but  think  that  it  is  very  difficult  to  escape  firom  one 

DQf^i^j)iaM^  ^^  these  concfaisions — that  Dr.  Dillon  did  not  give  credit  to 

the  story,  or  that  he  was  very  reckless  whether  he  cohalnted 

with  her  after  the  adultery  or  not :  the  facts,  I  tbink,  shew 

the  latter  to  be  the  more  probaUe  conclusion. 

I  have  thonght  it  my  duty  not  to  allow  thia  point  to  pssi 
by  without  particular  notice,  because  I  hold  Uiat  the  prin- 
ciple so  laid  down  by  Ougfaton  ought  not  to  be  relaxed ;  at 
the  same  time  I  am  very  ready  to  allow^  in  conformity  with 
the  dictum  of  Lord  Stowell,  in  Eltvu  ▼•  Eimewr  that  there 
are  many  circumstances  in  which  the  principle  could  not  io 
justice  be  applied  with  literal  strictness ;  nor  ^loald  I  be 
disposed  to  hold  in  the  present  case,  were  thia  the  only  cir« 
cumstance  unfavourable  to  Dr.  Dillon,  that  auch  drcum- 
stance  alone  would  oar  the  divorce. 
Tbe  husband's     The  next  point  I  am  called  upon  to  notice  ia  that  of  his 

commencing      citation,  and  I  must  say  it  appears  to  me  a  very  unbe- 

the  suit.  coming  proceeding.    Then,  during  the  pendency  of  the  suit, 

Dr.  Dillon  had  two  long  interviews  with  his  wife.  I  am 
bound  to  observe  that  I  have  great  doubts  whether  the 
Court,  had  the  fact  been  brought  to  its  knowledge^  could 
have  ^rmitted  a  case  to  proceed  where,  pending  a  auit  od 
Reasons  kept  account  of  his  wife's  adultery,  the  husband,  for  reasons  not 

^urt''""  **'*  only  not  explained,  but  kept  back  from  the  Court  (for  I 
have  looked  into  his  answers,  and  he  has  declined  to  answer 
why  the  interviews  took  place),  is  ak>ne  with  his  wife,  at 
interviews  sought  for  by  himself.  I  do  not  see  why  any  of 
the  facts  should  be  kept  back  from  the  knowledge  of  the 
Court.  In  former  times,  strong  doubts  were  entertained 
whether  a  solicitor  was  protected  ^rom  disclosing  what  he 
knew  in  such  a  case ;  but  surely  it  does  not  lie  in  the  mootii 
of  a  husband  to  say  that  he  wiU  not  afford  the  Court  any  ex- 
planation  of  circumstances  which  require  it. 
Kg  action  at  There  still  remains  one  point  of  no  small  importance  to 
the  final  determination  of  the  case.  There  has  been  no  ac- 
tion at  common  law ;  the  alleged  adulterer  remains  undi?- 
Xp  evidence  covered,  and  no  evidence  has  been  produced  to  shew  tluit 

lored  aduUei^  ^^^^  attempt  had  been  made  to  discover  him,  or  to  account 
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for  the  extraordiiuury  darkness  in  which  this  part  of  the  Af&ii.  2SL 
case  is  enveloped.  In  argument,  indeed,  it  was  said  that  j}iBonY,IHBoH^ 
Dr.  Dillon's  finances  would  not  allow  of  the  production  of 
such  evidence  on  these  points ;  but  how  can  I  with  justice 
listen  to  that  argument^  which  would  go  to  shew  that,  in  a 
case  highly  penal  to  the  party  proceeded  against,  I  ought  to 
dispense  with  that  evidence  which,  in  ordinary  cases,  would 
and  ought  to  be  produced  ? 

First  let  us  consider  the  facts,  and  then  the  demands  of 
the  law.    Here  are  letters,  giving  important  information  as 
to  the  adultery,  and  these  letters  are  withheld  from  the 
Court ;  letters  written,  too,  if  the  story  be  true,  by  one  who 
must  have  known  all  that  had  taken  place.    Dr.  Dillon  is 
toid  that  the  person  (the  aUeged  adulterer)  is  the  son  of  a 
solicitor,  and  even  the  number  of  his  residence  in  Lincoln's 
Inn  had  been  disclosed  to  him,  and  the  same  individual 
knew  the  house  at  Gkidshill,  and  must  have  been  there  be* 
fore  the  29th  December,  1840,  and  he  was  there  afterwards, 
drinking  tea  with  the  landlord  and  landlady  (according  to 
their  evidence)  in  the  parlour.    How  is  it  possible  that  I  can 
believe,  against  this  strong  presumption,  and  without  evi- 
dence, that  this  individual  could  not  be  traced  out,  identi- 
fied, and  an  action  brought  against  him  ?    The  withholding 
of  evidence  of  this   kind  is  strongly  commented  upon  by 
Lord  Stowell,  in  Timmings  v.  Timmings;  but  in  the  present     The  fact  of 
case,  this  evidence  is  of  ten-fold  importance— important  as  JJ^  to'^ques- 
regards  the  bona  fides  of  the  whole  case;  as  affecting  the  tion  of  identity. 
question  of  identity— the  great  question  in  dispute;  as  pre- 
venting a  mod  voce  examination,  which,  in  such  a  case  as 
this,  is  almost  indispensable  to  the  discovery  of  the  truth. 
In  an  ordinary  case,  proceedings  at  Common  Law  are  not 
necessary,  and  are  often  unimportant,  nor  ought  the  result 
of  an  action  to  affect  the  decision  of  this  Court,  foi*  a  ver- 
dict may  be  procured  on  evidence  not  admissible  against  the 
wife — ^aa  the  admission  of  the  adulterer,  not  in  her  pre- 
sence; or  the  verdict'  may  be  against  the  plaintiff,  as  in 
Loveden  v*  Lo»eden,*   because  at  Common  Law  evidence 
could  not  be  received  which  has  been  held  here  admissible 

*  2  Hagg.  C.  R.  51. 
VOL.1.  3   L 
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AniL  28L     against  the  wife.    So  it  may  be  in  ordinary  cases ;  far  other- 

DUkmv.Dilbn.  ^^^^  ^"  ^^^  Where  the  identitj  of  the  adalterer  and  the 
withdrawal  of  the  evidence  as  to  the  adulterer,  and  of  the 
witnesses  from  a  wvd  uoce  examination^  become  of  pan^ 
mount  importance  to  the  ^ddatloa  of  truth,  especially  as 
to  the  identity  of  the  wife.  It  is  quite  manifest  that»  in  a 
ease  of  contradictory  evidencei  the  confronting  of  wxtnessn, 
and  their  cross-examination  on  the  facts  and  drcamstsnces 
as  they  arose,  would  have  thrown  infinitely  more  light  upoo 
the  questions,  than  could  have  been  obtained  from  a  written 
ezaminadon.  If  there  ever  was  m  ease  in  which  there  ought 
lo  have  been  an  Action  at  Common  Law,  to  sift  the  truth,  it 
is  the  present 
Result  of  the     Then,  doing  as  my  predsoessors  in  this  chair  have  done, 

whole  cise.  |g|^g  |j|  ^^  circumstances  together  into  my  consideratiflD, 
to  what  does  the  case  come?  A  charge  of  adnifeery  on  ooe 
night,  preceded  by  no  one  fiict  of  improper  freedom,  or 
even  of  acquaintmoe,  to  render  such  adultery  prdbdble; 
proved  by  three  witnesses,  wh<we  intentionai  veraciQr  I  ha?e 
no  ground  for  denying — testimony  which,  unless  there  were 
other  circumstances^  might  be  sufficient  to  establish  adul- 
tery»  and  more  than  that,  to  call  upon  the  Court  ta  pro- 
nounce for  the  divorce — but  opposed  by  the  teslimony  of 
four  other  witnesses,  to  whom  equally  I  cannot  impute  per- 
jury. This  is,  as  concerns  the  wife,  not  a  civil,  hot  in  effect 
a  criminal  proceeding ;  if  there  be  any  doubt,  she  is  enti- 
tled to  the  benefit  of  it.  The  evidence  as  to  the  fact  on 
the  part  of  the  husband  may,  perhaps,  preponderate  ;  bat 
I  cannot  say  that  the  proof  is  free  from  reasonable  doubt 
I  do  not  refuse  the  divorce  on  this  ground  alone ;  I  look  to 
the  drcumstimces  before  marriage,  and  to  the  n^lect  ef 
warnings  afterwards— indirect  warnings  from  her.  id>senoe, 
direct  warnings  by  letter  ;  to  the  continued  and  uojustifi*- 
ble  cohabitation  after  the  discovery  of  the  alleged  adulterj; 
to  the  recklessness  of  his  own  honour^  shewn  by  Dr.  DiUoo 
in  this  oohabitatian,  and  in  his  subsequent  interviewa  during 
the  suit;  to  the  suppression  of  evidence  in  Dr«l>iHon's  pos- 
session ;  to  the  absence  of  information  which  the  Court  k 
bound  to  require ;  to  the  non*disoovery  of  the  adulterer,  or 
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satisfactory  explanation,  and  consequently  the  want  of  pro-     Ann.  28. 
ceedings  at  Common   Law,  so  peculiarly  essential  in  this  jxBiony'lMBon, 
case.    For  all  these  reasons^  I  am  of  opinion  that,  if  I  were 
to  pronounce  for  the  divdrce^  I  should  do  towards  the  party 
proceeded  against  an  act  not  warranted  by  the  l^al  consi- 
derations applicable  to  the  case,  and  set  an  evil  example  be* 
fore  the  public,  of  granting  relief  in  a  case  of  grave  doubt 
to  one  whose  condi^ct  towards  his  wife}  and  in  this  suit,     Libel  not 
tends  so  strongly  to  shew  that  he  has  no  just  daim.    I  dis*  ^^^^   ^^ 
miss  the  party.  miased. 

ProctorB  i-^Roihery^  far  the  husband ;  F.  Df^ke^  for  the  wife. 


In  Trinity  Term^  a  suit  was  commenced  by  Mrs.  Dillon   The  wife  raes 
a^^ainst  her  husband  for  restitution  of  conjugal  rights.    Dr,  ^'  cJSfilSd  ^ 
Dillon  appeared  to  the  Citation  perscmally,  and,  stating  that  rif^bts. 
be  had  not  funds  to  defend  the  suit,  professed  himself  ready  ^^^  ^^' 
to  obey  any  direction  of  the  Court. 

Dn.  LusHiNOTON. — Then  I  have  no  option  but,  in  confor* 
xnity  to  the  law,  and  as  a  matter  of  course,  to  direct  you  to 
take  your  wife  home  and  treat  her  with  conjugal  affection, 
certifying  that  you  have  done  so  the  Court-d^y  after  next. 


On  that  day.  Dr.  Dillon  appeared  and  prayed  to  be  dis-  June  16. 
missed.    The  Proctor  for  the  wife  alleged  that  the  husband 
had  not  complied  bondjide  with  the  assignation  of  the  Court, 
as  regarded  the  residence  provided  for  his  wife,  and  prayed 
to  be  heard  on  his  petition  against  his  dismissal.    On  a  sue-  July  5. 
ceeding  Court-day,  Dr.  Dillon  produced  affidavits  in  answer 
to  his  wife's  objection  to  the  lodging  he  had  provided  for 
her.    Her  Proctor  persisted  in  his  prayer,  and  w^  assigned 
to  bring  in  his  petition  next  Court*day.     Ultimately,  how-  Aug.  & 
ever,  the  objection  was  withdrawn^  and  Dr.  Dillpn  was  dis- 
missed. 
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« 

KHSfl  eoutt  of  antitiraltff. 

Apbil  25, 

Collision.—     Thb  ^•Druid.'*— Jc/  on  Petiiioiu-^Tlds  was  a  sqH  by  the 
«£"o^:r''"  <>wner  (who  was  the  m  caUedtheS^ 

agaiiiBt  a  Bri-  pkie,  against  the  owners  of  theDmtJ,  a  steam-tug,  of  LiTer- 
damamwUfuUy  \^^>  belonging  to  a  company  at  that  place*  for  damage  caused 
done  to  his  ship  by  collision.  The  Sophie,  on  the  12th  October,  was  proceed- 
"*    *    ^"^''"ing  out  of  the  port  of  liverpool,  on  her  return    voyage 

poTXy   HOI   olio" 

taine^  on  the  home,  when  the  steam-tug  ran  several  times  violently  intD 

ground  that     i^^^  ^^  ^^  larboard  side.   Newton^  the  captain  of  the  steam- 
owners  are  not  ^ 
liable  for  vfilfid  tug,  demanded^  at  the  same  time,  the  payment  of  £5,  on 

and  maUcumt  account  of  towage  said  to  be  due  for  towing  the  Stmhie  inia 

acts  of  the  mas-  _.  i  i_  . 

ter.— The    fo-  Liverpool  some  weeks  preceding,  when  entenng  that  port. 

'«>F?'^«''f«-  Gustavus,  the  master  of  the  Sophie,  refused  to  pay  the  som 
security  for  demanded,  denying  that  any  towage  was  done  ;  whereupon 
costs.  Newton  declared  he  would  detain  her ;  and  though  warned 

that  he  would  be  held  responsible  for  the  consequences,  he 
caused  a  chain  to  be  fastened  round  the  foremast  of  the 
Sophie,  and  forcibly,  and  in  the  most  wanton  and  outn* 
geous  manner,  dragged  her  about,  and  finally  towed  her  ts 
a  place  called  the  Magazine,  where  he  quitted  her.  In  cod- 
sequence  of  this  treatment  and  detention,  the  Sophie  le* 
ceived  considerable  damage — was  prevented  from  proceed- 
ing on  her  voyage,  and  very  great  loss  and  injury  vahat- 
quently  accrued.  To  obtain  redress,  the  process  of  tin 
TBU.  Court  was  resorted  to,  and  the  steam-tug  arrested.     Ao  ap- 

pearance was  given  for  the  owners  of  the  steam-tug*.    The 


facts  complained  of  by  the  master  of  the  Sop^de  wete  ad- 
mitted, the  defence  being  that  the  proceeding  of  Newtoo  w« 
wilful  and  malicious,  and  that  the  owners  were  not  respoo- 
sible  for  the  wilful  and  malicious  acts  of  their  servant,  wfaidi 
acts  were  not  authorized  by  them  before  they  were  com* 
mitted,  or  adopted  or  sanctioned  by  them  afterwards. 

The  owners  of  the  Druid,  on  bringing  in  their  Reply  to 
the  Act,  prayed  that  the  foreign  owner  might  be  required 
r^^i  ^  ^^^  security  for  costs :  and  this  question  was  debated. 

Sir  John  Dodson,  Q.  A»,  supported  the  prayer;  dddau, 


Jan.3L 
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ID.,  objected  that  the  application  waa  unprecedentedj  and  that     Apeil  2S. 
%he  Sophie  was  arrested  in  another  suit,  for  necessaries.  TCl^tiidL 

Dr.  Lushinoton. — This  is  certainly  not  a  motion  of  an  or-  jojjoMxin, 
<linary  character,  and  I  have,  therefore,  considered  it  my  duty 
^o  examine  the  matter  carefully.     I  am  quite  disposed  to  re-      Where  the 
quire  that  security  should  be  given  for  costs  in  all  cases  where  ^{^[^^[^  ^ 
^he  owner  is  resident  out  of  the  jurisdiction  of  the  Court.  It  juriidictioii,  it 
IB  a  very  great  hardship  upon  individuals  residing  in  this  ^i^^^f*^ 
country  to  be  sued  where  there  is  no  chance  of  obtaining  Courts  to  le- 
indemnity  if  they  should  be  successful  in  the  result  of  the  gSJ^^T^*^ 
cause.     It  is  the  general  rule  in  all  the  Courts  of  Equity — 
so  much  so,  that  it  is  embodied  in  one  of  the  standing  orders 
of  1830 ;  and  I  find  it  is  also  the  constant  practice  in  Courts 
of  Common  Law.    There  are  several  exceptions  undoubt- 
edly to  this  rule^  but  they  are  not  applicable  to  the  case  now 
under  consideration.    I  thought  it  my  duty  to  read  the  Act 
on  Petition^  not  knowing  what  the  contents  of  it  might  be ; 
but  I  will  state  the  reason  why  I  cannot  look  at  the  an- 
swers to  the  Act  on  Petition,  because  it  is  an  established 
rule,  and  I  think  a  right  one,  both  in  Courts  of  Equity 
and   of  Common  Law,  that  security  for  costs  should  be 
demanded  in  the  very  first  instancci  and  before  the  an« 
flwer  be  given  in.    There  are  many  reasons  why  that  course 
of  proceeding  appears  to  be  consistent  with  justice ;  but  the 
reaaon  which  weighs  upon  my  mind  is,  that  it  has  been  the 
established  practice  of  other  Courts,  in  a  matter  of  the  same 
description,  and  I  think  it  is  a  precedent  that  I  ought  to 
follow. 

Then^  I  think,  I  am  bound  to  direct  that  security  be  given  Arrest  of  the 
for  costs,  unless  there  be  any  thing  in  the  objection,  that  5J^g„jf  "^ 
the  vessel  is  arrested  by  the  process  of  this  Court  in  ano- 
ther and  a  different  suit.  If  I  could  satisfy  my  mind  that, 
having  a  hold  of  the  vessel  in  another  and  a  different  suit»  I 
could  apply  the  process  of  this  Court  for  the  purpose  of 
obtaining  payment  of  these  costs  from  the  owner  of  the 
vessel,  arrested  in  another  suit,  then  I  should  hold  my  hand, 
because  the  principle  of  requiring  security  for  costs  stands 
up<m  this  ground,  that»  unless  that  security  be  taken,  the 
party  proceeded  against  has  no  chance  of  recovering  them, 
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AfuL  25.     if  entitled  to  them.    But  I  do  not  see  how,  whei«  the  ves- 
TheDrwL    ^^  ^^  wrested  in  a  cause  of  a  totally  different  kind»  it  would 

be  in  the  power  of  the  Court  jto  make  any  decree  whidi 
exception.        would  be  effiectuaL    I  think,  therefore,  upon   every  oonii* 

deration  of  principle  and  justice,  I  am  bound  to  require 

security  for  costs  to  be  given  in  this  case.     Secinri^  to  tbs 

amount  of  jSlQO  will  be  sufficient 
Addams  submitted  that  it  was  sufficient  to  give  secmitj 

before  the  release  of  the  vessel  in  the  other  suit. 
Security  re-     Db.  Lu8Hinoton.-^I  am  bound  to  require  secori^  be- 

Uie'^Buit  pro-   ^^®  ^^  ^^^  S^^^  <>"•    '^^  party  must  not  proceed  till  be 
ceeds.  gives  security  for  costs. 


April  19.  Addamit  D.»  for  Capt.  Gastavus,  the  owner 

was  stopped  by  the  Courts  ^rbich,  as  the  facts  were  admitted, 
called  upon  the  Counsel  for  the  owners  of  the  Druid  to  shev 
their  non-liability« 

Sir  John  DodsQUi  Q*A*^  for  the .  Liverpool  Steam-Tcf 
The   master  Company.— I  do  not  deny  the  fact,  tb^X  the  master  of  the 
jjj^^^f  .*^         J)ruid  misconducted  himself;  and  I  admit  the  reapoaaibilitf 
of  his  owners  for  what  may  happen  through  the  unskilfyo 
ness  and  negligence  of  a  person  selected  by  them  to  oan- 
but  owners  not  mand  the  vessel ;  but  I  deny  that  the  owners  are  responsibk 
wilAil  and  ma-  ^^'  ^^  wrongful,  wilful,  and  malicious  acts.     There  is  na 
licious  acts.      case  which  supports  the  contrary  doctrine  in  this  Court,  cr 
analogous  proceedings  in  Courts  of  Common  Law,  in  re- 
Authority,        spect  to  matters  on  land.      In  McManus  v.  Crickeli,^  ia 
1800,  which  settled  the  law.  Lord  Kenyon  delivered  tbe 
unanimous  opinion  of  the  Judges  of  the  Court  of  Kio^*f 
Bench,  that  a  master  is  not  liable  in  trespass  for  the  wilM 
act  of  his  servant  done,  without  his. direction  or  assent. 
Distinction        Haggard,  D.,  on  the  same  side. — A  distiiiction  alwsfi 
ffenoTor^ansU  ^®°  ^°  questions  r^pecting  the  responsibility  of  ownen 
dent,  snd  mi^  for  the  acts  of  their  masters,  or  a  master  for  the  acta  of  im 
^^^  servant*  is,  whether  the  act  ppoceeded  from  negligence  cr 

accident,  or  from  a  vindictive  and  malicions  feelings  and  &r 
the  gratification  of  personal  ill-will.     Ogle  v.  Barhes4    It 
*  I  East,  10&  t  8  T.  R.  188. 
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18  true  that,  generally  and  properly,  a  master  u  responsible     Ami.  25. 
for  the  eonduct  of  the  persons  he  employs,  and  is  bomid  by    TheDrmd 
their  acts ;  but  they  must  be  acts  in  the  ordinary  course  of 
their  duty  ;  therefore  it  is  that  the  owner  is  responsible  for 
the  engagements  of  his  master  in  matters  ex  contractu. 
Here  the  acts  are  not  ex  contractu,  but  e  delicto.    The  mas* 
ter  went  beyond  his  duty ;  he  was  entrusted  with  the  vessel 
by  the  owners,  and  employed  by  them ;  but  not  to  do  da- 
mage wilfully  to  another  vesseL     [Per  Curiam. — Nor  to  Fee  Cue.    . 
do  it  accidentally  or  negligently.     Suppose  a  steam-vessel, 
in  a  dark  night,  should  proceed  at  the  rate  of  ten  miles  an 
hour,  and  run  against  another  vessel  ?]     That  would  come 
under  the  head  of  negligence.     [Pbr  Curiam. — It  would  Pee  Cv%, 
evince  a  total  disregard  of  others.]     It  might  be  negligence 
of  a  very  heinous  character.     But  here  is  a  wilful  and  wan- 
ton injury  of  the  property  of  another.     A  master  might     otherwise  a 
gratify  his  own  malice  at  the  expense  of  his  owner :  there  "owter    n^%W 
"would  be  no  limitation.     The  distinction  is,  that,  to  make  u^  at  his  own- 
the  owner  responsible,  the  master  must  have  been  employed  ^'"  expense. 
in  his  Ordinary  duty,  ex  contractu,    Blackstone,*  treating 
of  master  and  servant,  says :  "  As  for  those  things  which  a  Pnncipletipon 
servant  may  do  on  behalf  of  his  master,  they  seem  all  to  pro-  J    rroonsibie 
ceed  from  this  principle,  that  the  master  is  answerable  for  for  acts  of  his 
the  act  of  his  servant,  if  done  by  his  command,  either  ex-  •^'^'■"^ 
pressly  given,  or  implied :  nam  qui  Jacit  per  alium,  Jadt  per 
se,**    And  at  the  conclusion :  ''The  wrong  done  by  the  ser- 
vant is  looked  upon  in  law  as  the  wrong  of  the  master  him- 
self, and  it  is  a  standing  maxim,  that  no  man  shall  be  allowed 
to  make  any  advantage  of  his  own  wrong."     But  Mr.  Jus- 
tice Coleridge  observes,  in  a  note  in  his  edition  of  the  Com- 
tnentaries :  *'  It  is  quite  consistent  with  this  principle,  where 
the  act  of  the  servant  is  wilful,  and  not  done  by  his  master's 
orders,  and  has  not  been  subsequently  adopted  by  the  mas- 
ter, that  the  servant  alone  should  be  responsible." 

Addams,  D.,  contra, — It  is  quite  a  new  principle  of  law 
to  set  up  that  the  owners  of  a  vessel  are  not  responsible  for 
the  consequences  of  a  collision  because  it  was  caused  by  the 
-wilful  and  malicious  act  of  their  master.    The  true  prind-   Tbetraeprin- 

*  1  ComiD.,  c.  14v  43.  ^^^ 
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AniL  S5i     pie  is  this :  that  a  master  is  answerable  for  whatever  is  done 
r%7nL^     ^7  ^^  servant,  though  it  be  wilfully  and  maliciously,  and 
even  feloniously^  done,  provided  he  can  be  taken  to  be  ad- 
A  master^sau-  ing  by  the  command  or  authority  of  his  master,  either  ei* 
implied  r^^      press  or  implied.    Now^  in  this  case»  the  owners  empbjcd 
a  person,  their  manager,  to  negotiate  a  oomprcHaaiae  with  the 
foreign  owner,  and  the  master,  who  did  this  damage,  is  etil] 
in  their  employment*     At  the  time  of  the  outrage,  anotha 
steam-tug,  the  Moruif  belonging  to  the  same  Company,  came ' 
up,  and  it  is  plain  that  the  conduct  of  the  master  must  barf 
been  for  and  on  account  of  the  Company.    The  Mima  vu 
the  vessel  which  Newton  had  commanded  when  the  tow^  • 
as  in  tbia  case,  was  alleged  to  have  been  incurred,  iind  his  proceeding  must 
have  been  owing  to  the  implied  authority  and  sanctiao  d 
the  owners,  to  enforce  payment  of  a  debt  due  to  them. 
Iliconae*         Bayford^  D.,  on  the  same  side. —This  k  an  outrage  ad- 

^™^  .^'  „  mitted  to  have  been  committed  on  a  foreign  vessel,  in  i 
ownen    impu-  '* 

nity.  British  port,  and  if  it  be  not  cogmaable  here,  is  likelj  to 

be  followed  by  other  similar  acts.    If  it  be  a  general  role 

that  a  master  is  not  liable  for  any  unauthorised  jficX  of  his 

Exceptions    servant,  the  rule  is  not  without  exceptions,  where»  on  prin* 

from  genenl  ^^jpi^,  ^^  ^^yAiq  poHcy,  Courts  of  Law  have  held  that  a 
master  is  responsible  for  the  acts  of  his  servant*  althon^ 
there  was  no  inference  of  law  that  his  authority  had  bees 

Autboritiea.  given.  Grammer  v.  Nixon.*  TubervUU  v.  Siampe^i  Ba 
V.  Walter^  Wbodgate  v.  KnaicklmlL%  Brown  v.  Coa^\ 
There  is  another  rule  laid  down  by  writers,  that  a  master  is 
not  responsible  for  the  excesses  of  his  servant  in  execotii^ 
his  commands ;  but  in  an  old  case,  a  Court  of  Law  heki 
that,  under  certain  circumstances,  a  master  was  responsibk. 
Exception  in  Gihton^s  Ca8e.%     Public  convenience  requires  that  the  ex- 

tionedlJy  w^  ception  from  the  general  rule  should  include  the  owners  of 

ral  conveni-     steam-vessels,  the  force  of  which  is  irresistible,  and  whiii 

^^'  are  owned  by  persons  capable  of  making  good  the  loss  tbej 

may  occasion. 

Cur.  adv.  vuU.  Per  Curiam. — I  think  I  am  bound  to  take  tune  to  loA 
into  the  cases  before  I  give  my  opinion. 

•  1  Sm.  653.  t  1  Lord  Raym.  96L  t  3  Eap.  21. 

§8T.  R.  14a  y8T,R.431.  f  LaBe%Rq>.9a 
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Dr.  Lushinoton. — ^The  facts  being  admitted,  the  affinna-  Arut  25. 
tive  of  proving  the  legal  validity  of  the  defence  neceflsarily  TheDrmd, 
lies  on  the  owners*  Before  I  consider  whether  the  defence 
can  be  sustained  in  law,  it  is  necessary  to  inquire  whether 
two  of  the  facts  essential  to  that  defence  be  proved.  Those 
facts  are^  whether  the  owners,  directly  or  indirectly,  autho- 
rized beforehand  the  aggression  and  detention  admitted; 
or  subsequently,  by  their  oondact,  adopted  and  recog- 
nized it. 

The  company  state  tlieir  agreement  with  their  captains  to  Whether  the 
be^  that,  on  performing  any  towage  service,  the  captain  of  ^|^|^p  ^op^ 
the  steam-tug  shall  obtain  from  the  master  of  the  vessel  ed  the  master's 
towed  a  certificate  that  the  service  bad  been  performed,  and 
the  amount  agreed  to  be  paid ;  and  if  such  certificate  is  not 
produced,  the  captain  of  the  tug  is  to  be  diarged  with  the 
amount.  They  iJien  state  that,  as  to  this  vessel,  being  in- 
formed by  Newton  that  he  could  not  obtain  the  five  guineas 
(claimed  for  towage,  they  wrote  to  Gustavus,  the  master, 
calling  upon  him  to  pay,  which  he  did  not  do.  Now,  upon 
this  statement,  it  would  be  impossible  to  hold  that  the  com- 
pany^ directly  or  indirectly,  authorised  a  forcible  detention* 
The  orders  given  are  reasonable  orders;  and  there  is  nothing 
to  shew  that  the  company  intended  they  diould  be  executed 
in  an  illegal  manner*  But  this  question  j^  placed  beyond  all 
doubt  by  the  direct  averment,  on  behalf  of  the  company, 
that  they  never  authorised  the  detention  of  any  vessel  by 
tlieir  captains,  on  the  ground  of  non-payment  of  towage ; 
and  such  averment  is  supported  by  sufficient  evidence,  whidi 
is  not  contradicted* 

With  respect,  then,  to  a  subsequent  adoption  of  the  act — 
how  is  this  to  be  legally  effected  ?  I  am  inclined  to  think, 
by  no  other  conduct  than  that  which  would  shew  that  the 
original  orders  for  the  detention  were  given  by  the  company, 
or  that  the  orders  they  did  give,  though  not  expressly  to 
that  effect,  might  yet  admit  of  sudi  a  construction.  The 
adoption  here  said  to  have  taken  place  is,  the  authorising 
the  manager  of  die  company  to  see  the  solicitor  of  Gustavus, 
the  master,  to  know  what  compensation  would  satisfy  him- 
The  solicitor  proposed  £20,  and  there  was  some  dispute  as 

VOL.  I.  3  m 
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to  the  amount.  But  this  is  not  all ;  indeed,  if  it  went  no 
further^  I  do  not  think  I  could  hold  what  was  then  done  to 
be  an  adoption  of  the  act  of  the  captain,  or  an  admiswon  of 
the  responsibility  of  the  company,  so  as  to  bind  them  in  Itv. 
I  am  not  prepared  to  say  that,  if,  before  a  suit  is  commenoed, 
a  master  cognizant  of  an  injury  done  by  his  servant  shsQ 
negotiate  for  the  settlement  of  the  case  in  dispute,  upon  the 
payment  of  a  sum  of  money,  such  master  can  afterwards  be 
held,  in  any  Court  of  Justice,  to  be  so  bound  by  audi  ne- 
gotiation, that  he  could  not  avail  himself  of  any  legal  de- 
fence to  the  action.  I  know  of  no  legal  principle  whid 
would  warrant  me  in  coming  to  such  a  conclusion,  and  I 
believe  there  is  none.  But  it  is  not  necessary  to  pursue  ths 
branch  of  the  inquiry  further,  for  it  is  also  expressly  alleged 
and  sworn,  and  not  contradicted— -and  therefore  I  am  boood 
to  believe  the  fact — ^that  whatever  negotiation  did  take  place 
was  carried  on  by  the  manager  of  the  company,  not  on  be- 
half of  the  company,  but  on  behalf  of  Newton,  the  cqHaD 
of  the  tug. 
Neither  pre-  Dismissing,  therefore,  from  consideration  any  notion  of 
^'^'wibgc' u"*^  previous  authority  or  subsequent  sanction  given  by  the  coo- 
pany,  because  such  averments  are  unsupported  by  proof,  I 
now  come  to  consider  the  legal  bearing  of  those  facts  whidi 
are  either  proved  or  admitted. 

First,  at  the  time  of  the  aggression,  Newton  was  on  bosid 
the  steamer,  in  command,  and  engaged  in  his  usual  occu- 
pation of  looking  out  for  employment  in  towing  vessds. 
Further,  the  demand  of  towage-money  was  a  duty  imposed 
upon  him  by  the  company ;  in  making  that  demand,  be 
must  be  deemed  to  be  in  the  service  of  the  company,  and 
liable  for  all  negligence  or  error ;  but  the  aggression  sad 
detention,  as  is  contended,  were  neither  authorized  by  tbe 
company,  nor  reasonably  incidental  to  any  directiona  gives 
by  them ;  but  the  assault  and  detention  was  the  wilful  act 
of  the  captain,  and  the  damage  arose  therefrom. 
Case  must  be     The  unfortunate  master  and  owner  of  the  Sophie  is  a  fo- 
BriUsh^m^^  '-  ^^P^^>  suing  in  this  Court  for  redress  of  wrong  inflicted 
cipfd  law.         within  British  jurisdiction,  and  his  title  to  that  redress  as 
against  the  ship  and  the  owners  must  be  ruled  by  the  monid* 


nor 

sanction 

proYed. 
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pal  law  prevailing  in  the  Courts  of  this  kingdoni»  and  govern-     Apeil  25» 
ing  the  Court  in  which  he  sues.    I  have  purposely  used  the     77^  Druid. 
expression,  "  suing  in  this  Court,  against  the  ship  and  its 
owners^"  for  this  reason ;  that  I  may  consider,  first,  a  point 
incidentally  hinted  at  in  the  course  of  the  argument — 
namely^  whether  the  liability  of  the  ship  and  of  the  owners 
is  to  be  measured  by  the  same  rules;  or  whether  the  ship 
could  be  made  liable  in  cases  where  the  owners  could  not. 
In  some  cases^  the  ship  may  certainly  be  liable  where  the 
owners  would  not  be  personally  so.     These  are  cases  of  lien     Whether  lia- 
on  a  vessel  acquired  before  the  existing  owners  made  their  ^d^oTOera  is 
purchase^ — as  demands  for  seamen* s  wages^  or  bottomry  to  be  meMured 
bonds,  where  the  owners  have  purchased  afler  the  lien  has  ^^  ^^^®  "^^* 
been  acquired.  Against  such  liabilities  the  owners  may  pro- 
tect themselves  by  caution,  or  by  contract;  consequently^ 
they  would  not  be  liable  here.  It  might  possibly  be  (though 
I  give  no  opinion  whatever  on  the  point)  that  innocent  pur- 
chasers might  be  liable  to  have  their  ship  attached  and  sold 
for  the  payment  of  damages  occasioned  by  collision  before 
they,  purchased,  in  a  case  where  the  former  owners  would 
have  been  responsible ;  but  there  are  cases  where  the  liabi- 
lity of  the  ship  attached  prior  to  the  ownership  vesting  in 
the  existing  owners.    As  to  all  cases  occurring  during  the 
ownership  of  the  persons  whose  ship  is, proceeded  against, 
I  apprehend  that  no  suit  could  ever  be  maintained  against 
a  ship  where  the  owners  were  not  themselves  personally  lia- 
ble, or  where  the  personal  liability  had  not  been  g^ven  up, 
as  in  bottomry,  by  taking  a  Hen  on  the  vessel.     The  liability 
of  the  ship  and  that  of  the  owners,  I  think,  in  those  cases, 
are  convertible  termsj — the  ship  is  not  liable  if  the  owners 
are  not,  and  vice  versa  ;  in  fact,  the  proceeding  by  arrest  of 
the  ship  pre-supposes  the  personal  liability  of  the  owners,  and 
isy  by  reason  of  that  security  of  the  property,  a  safer  mode 
of  proceeding  to  the  plaintiff  than  an  action  in  personam. 

Now,  bearing  in  mind  the  state  of  facts  upon  which  the 
Court  is  to  proceed,  it  is  fitting  to  inquire  what  principle 
must  be  applied  to  them.  The  principle  which  I  apprehend     Principle  to 
must  govern  this  case  is  one  of  every-day  occurrence  in  this  ^  |!f|^'*^  ^ 
and  aU.  other  Courts— namely,  the  rules  and  doctrines  which 
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April  25u     «pply  to  cases  of  principal  and  agent,  and  of  master  and 
2^J~^^^     servant.    The  lialnlity  of  a  master  for  the  ignonaacst^  nt^ 
lecty  and  want  of  honesty  in  the  condnct  of  his  scri^ant,  ra 
the  transaction  of  his  master's  business,  widiin  the  pstiper 
scope  of  his  employment,  is  a  rule  vniyersally  recognised, 
and  is  indeed  essential  to  the  protection  of  mankind  in  die 
ordinary  transaction  of  their  afiairs ;  but  I  must  at  the  same 
time  observe,  that  it  does  appear  to  be  ezoeedinglj  difficuk 
to  ascertain,  and  perhaps  impossible  altogether  to  define, 
what  is  the  meaning  of  the  expression,  "  within  the  scope 
of  his  emplo3rment."    But  it  is  contended  that  no  each  lis* 
bility  exists  where  the  servant,  though  occupied  in  the  trans- 
action of  the  afiairs  of  his  master  generally,  oocamons  m 
injury  to  another  party  by  hia  violent,  wiUul,  and  maliciooi 
conduct.   I  must  presently  resort  to  the  authorities  md  cases 
which  bear  upon  this  question ;  but  before  I  do  so,  it  is  ts 
my  mind  more  satis&ctory  to  consider  upon  what  reasonii^ 
such  an  exception  can  be  founded,  and  how  fior  it  is  conns- 
tent  with  the  principles  of  justice  and  public  eonvenicncr, 
and  within  what  limits,  if  the  exception  exists  at  nil,  it  ouglit 
to  be  restrained. 
Reasons  of  it       In  some  instances  it  will,  I  think»  be  found  that  the  Use 
of  demarcation  must  be  traced  with  great  care  and  aocurscr. 
It  is  consistent  with  reason  and  natural  justice  that  a  dsd 
should  be  responsible  for  the  skill,  diligence,  and  honeitj 
of  the  agent  whom  he  employs  in  the  performance  of  his  bo* 
siness ;  he  selects  him ;  he  is  benefited  by  his  exertions,  and 
holds  out  to  the  world  that  he  is  a  fit  person  to  be  trusted; 
in  effect,  he  may  be  said  to  contract  with  those  with  whoa 
he  deals  for  the  existence  of  those  qualities  in  his  agent— no 
one  would  deal  with  him  otherwise.    Unless,  indeed,  the 
principal  was  so  responsible,  the  business  of  the  world  oonld 
not  safely  go  on ;  the  principal  would  be  deriving  a  benefit 
from  the  acts  of  his  agent,  without  being  answerable  for  hit 
misconduct;  those  who  treated  with  the  agent  would  have 
no  remedy,  save  against  men  of  strawy  and  all  just  confi- 
dence and  facility  of  dealing  would  be  destroyed*    This  I 
apprehend  to  be  the  reason  upcm  whidi  the  general  reqpoo- 
sibility  of  the  principal  for  the  acts  of  his  agent  rests ;  sod 
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St  18  on  this  principle  that  the  dedsimi  of  the  case  in 
Strange*  appears  to  be  founded.  In  that  case,  the  gold- 
smith was  held  responsible  both  for  the  forgery  and  fraud 
which  his  apprentice  had  practised  with  respect  to  one  of 
bis  customers ;  and  for  the  same  reason,  I  apprehend,  as  a 
banker  would  be  held  responsible  for  the  misfeasance  ordis« 
honesty  of  his  clerk.  These  are  all  acts  done  in  the  business^ 
in  the  discharge  of  the  duty  intrusted  to  the  servants* 

But  the  present  case  is  one  of  violence  and  wilful  aggres- 
sion^ and  is  said  to  be  distinguished,  so  far  as  the  principal  or 
master  is  concerned,  from  ftaud.  Why  ?  If  the  distinc- 
tion exists,  there  may  be  strong  technical  reasons  as  to  the 
form  of  action ;  but  the  solid  distinction,  in  point  of  justice, 
is  not  at  first,  at  least,  so  apparent. 

It  may  be  said,  that  fraud  and  forgery  are  occurrences 
for  which  the  goldsmith  or  the  banker  must  be  responsible, 
because  they  took  place  in  the  common  transactions  of  bu- 
siness ;  whereas  force  and  violence  cannot  possibly  be  con- 
templated in  the  discharge  of  any  duty.    This  reasoning 
may  be  true,  but  it  is  not  altogether  satisfactory.    The  safer 
ground  appears  to  me  to  be,  to  consider  these  as  cases  of 
implied  contract.    Again :  criminal  responsibility  alone  can-  ^"'^' 
not  constitute  the  distinction;  for  it  may  occur  that  tlie 
master  of  a  ship  may  be  criminally  responsible,  and  yet 
the  owners  be  liable  for  the  damage,  as  in  the  case  of  a 
steamer  going'  through  a  crowded  roadstead,  in  a  dark  night, 
occasioning  a  collision^  and  destroying  ship  and  crew.     In 
a  case  of  extreme  recklessness,  the  master  might  be  amena- 
ble for  the  offence  criminally — ^he  would  be  indictable  for 
manslaughter ;  yet  I  conceive  the  owners  would  be  liable 
for  the  damage.    If  so,  in  a  case  of  general  malice,  in  law, 
the  owners  would  be  responsible ;  in  a  case  of  particular 
malice — the  wilfully  running  down  a  particular  ship — they 
would  not.     My  object  in  tracing  this  is,  that  I  think  it  is 
always  much  more  satisfactory  to  decide  a  case  upon  prind* 
pies  which  come  home  to  the  judgment  and  the  feelings  of 
the  whole  world,  than  to  decide  it  merely  upon  the  authority 
of  decisions  where  no  satisfiuitory  reasons  have  been  assigned 

*  Orammerr.  Ntxon, 


Ann  2&, 
TheDndd. 


Implied  con- 
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Apeii.  8ft.     for  them.    Perhaps,  however,  there  may  be  another  ror 

TheDnad  ^^ *  ^^  ^^g^^  he  said  that,  to  make  principals  responsible 
for  the  wilful  and  malidous  aggression  of  their  agen^  would 
be  not  only  to  make  them  answerable  for  acts  done  out  of  tlie 
scope  of  their  employment,  but  expose  prindpala  to  sodi 
risks  as  might  seriously  impede  the  despatch  of  bosinesg, 
and  impose  upon  them  responsibilities  too  severe  to  be  en* 
dured.  I  can  well  conceive  that  such  a  case  may  occur — as, 
for  instance,  where  the  master  of  a  vessel  commits  pirati- 
cal acts. 

I  have  been  the  more  anxious,  as  I  have  observed,  to  sift 
this  case,  because  the  authorities  do  not  afford  much  reasos- 
ing  on  the  subject     If  I  were  to  be  compelled  to  say  wbst 

Principle  of  appears  to  me  to  be  the  principle  upon  which  the  cases  I  am 
the  cases.  about  to  examine  go,  it  is  this— that  fraud  may  be  ineideo- 
tal  to  the  employment  of  agent-— force  never.  But  I  mast 
examine  the  cases ;  for  if  they  lay  down  a  rule  applicable  to 
the  present,  by  that  rule  I  must  be  guided,  and  not  by  ai^ 
abstract  reasoning  or  doubtful  conjectures. 
Gsses.  All  the  cases  as  to  master  and  servant,  principal  and  agent 

are  more  or  less  applicable,  for  they  must  all  proceed  on  a 
common  principle,  and  some  of  the  distinctions  are  exceed* 
ingly  nice.  It  is  useless  to  waste  time  in  examining^  the  esr- 
lier  cases,  for,  whatever  be  their  import,  they  have  been 
considered  and  disposed  of  in  cases  more  recently  decidei 

MoBiamu  ▼.  The  first  case  to  which  I  must  refer  is  McMamts  irmCricktlL 
^^'^^^^  The  judgment  was  delivered  by  Lord  Kenyon,  and  embo- 

died the  unanimous  opinion  of  the  Court,  which  at  thit 
time  consisted  of  judges  of  the  highest  reputation,  amongSL 
whom  were  Mr.  Justice  Lawrence  and  Mr.  Justice  Le Blanc 
Lord  Kenyon  stated,  in  the  course  of  his  judgment,  that  do 
action  could  lie  in  that  case,  where  the  servant  of  the  defen- 
dant  had  driven  his  master's  carriage  wilfully  against  tht 

Bowcher   ▼.  plaintiff's  chaise.    In  Bowcher  v.  Noidsirontf*  it   was  h^ 
Nmdstrom,       ^^^^  ^^^  master  was  not  responsible  where  one  of  a  diip's 
crew  did  a  wilful  act  of  injury  to  another  ship,  without  di- 
rection from  or  the  privity  of  the  master,  although  he  was 
on  board  at  the  time  ,*  and  although  it  had  been  hdd  at 

*  1  Taxoku  sea 
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common  law  that,  generally,  a  master  was  responnble  for     Apeil  25. 

the  acts  of  his  crew.  Tkelhuid, 

If  the  cases  had  rested  here,  notwithstanding  the  high 
authority  of  Lord  Kenyon>  and  the  case  of  Bomcher  v.  Noidr 
sirom,  I  should  have  had  considerable  difficulty  in  under- 
standing what  the  doctrine  of  the  common  law  was.  But 
there  is  a  much  more  recent  case,  that  of  Lyons  v.  Martin^*  L^onsvMwrtm. 
decided  in  18S8.  In  that  case,  a  servant  was  authorized  to 
distrain  some  cattle.  A  horse  was  not  npon  his  master's 
land,  but  dose  by,  and  he  drove  it  off  the  highway  into  his 
master's  close^  and  distrained  it.  It  was  held  that  the  mas- 
ter was  not  responsible  for  this  wilful  act  of  his  servant,  out 
of  the  ordinary  scope  of  his  employment,  though  he  was  at 
that  moment  employed  to  distrain  on  behalf  of  his  master ; 
and  the  plaintiff,  under  the  direction  of  Mr.  Justice  Cole- 
ridge, was  nonsuited.  Subsequently,  Lord  C.  J.  Denman 
said  that  Mr.  Justice  Coleridge  had  ruled  rightly ;  and  Mr. 
Justice  Pattison  stated  that  the  master  was  liable  where  a 
servant  caused  injury  by  doing  an  act  negligently,  but  not 
"where  he  wilfully  did  an  illegal  act  I  understand  that  a  A  later  case, 
case  has  recently  been  decided,  in  the  Court  of  Exchequer 
(but  it  is  not  reported),  to  this  effect :  that  a  master  was 
not  responsible  where  a  coachman,  in  driving  his  master's 
carriage,  removed  a  cart,  which  occasioned  the  destruction 
of  some  goods,  the  carriage  being  at  the  time  employed  on 
his  master's  service. 

There  are  many  other  cases,  with  very  nice  distinctions, 
not  necessary  to  be  particularly  noticed— -as  that  a  master  is 
responsible  for  the  negligence  of  a  servant  going  out  of  his 
"way  on  his  master's  business,  though  not  if  solely  on  the 
servant's  own  business— ^and,  waiving  these  minute  consi- 
derations, it  seems  to  me  impossible  to  doubt  that,  at  com- 
mon law,  an  action  in  this  case  could  not  be  maintained 
against  the  company  which  own  the  steam-tug ;  and  that 
on  the  principle  laid  down  by  Mr.  Justice  Pattison,  namely, 
that  the  act  of  the  master  was  a  wilful  aggression.  If  such 
an  action  could  not  be  supported  at  common  law,  it  cannot 
be  maintained  here ;  for  not  only  am  I  bound  by  the  autho- 
*  8  Add.  and  £11.  518.  S.  C.  S  Ner.  and  P.  509. 
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ApaiL  25.     rities  c^bed,  but  it  would  indeed  be  a  gross  anomaly  if,  fae 

2^J^|\^    cause  the  proceeding  is  in  rem^  and  not  directly  t»  permmam, 

there  diould  be  another  and  a  diffisrent  species  of  law  and 

justice  administered  in  this  Court*    I  am,  therefore^  under 

Owners  dis-  the  necessity  of  dismissing  the  owners. 

missed.  j  cannot,  however^  leave  this  case  without  expressing  my 


deep  i^egret  that,  in  Brituh  waters,  within  Britiah 
tiooi  the  unfortunate  foreigner,  who  is  master  and  owner  of 
Consequence  this  vessel,  should  have  been  subjected  to  this  oatrage  sod 
o  su  acto.  j^^^^  ^^^  perhaps  almost  total  ruin ;  and  this  not  only  with- 
out any  redress,  but  without  any  punishment  bein^  inflkted 
on  the  delinquent,  who  has  recklessly  and  wantonly  ocn* 
siooed  the  damage.  If  the  captain  go  without  puniahment, 
and  the  foreign  owner  without  redress,  the  example  must  be 
of  evil  effisct ;  it  must  discourage  the  trade  of  foreiffners  with 
this  country,  afford  a  mischievous  precedent  for  the  like  ill- 
treatment  of  British  vessels  in  foreign  ports,  and  be,  cer> 
tainly,  a  transaction  discreditable  to  British  hoapitality  sni 
British  justice. 

Proctors : — Deacon  for  the  foreign  owner ;  G^tUm^  for  tke 
owners  of  the  vessel  proceeded  sgainst*^ 


Apeiz.  26. 

An  attesting     In  the  Goods  of  Mary  Mkad,  widow,  drc — MolisM. 

witness    to    a  _rp|jg  deceased  died  in  1842,  leaving  a  will,  dated  24th  Mat, 

will  being  una-  ,  ,  '  , 

ble    to   write,  1838,  subscribed  with  a  mark,  and  having  the  names  of  tir<> 

the  other  at-  -fitnesses  affixed,  in  the  followinir  manner :  "Witness, F. P. 

testing  witness  ^  .   „ ,      rni  .  **.         , 

(since  deceas-  S.  j.  B.       There  being  no  attestation-clause,  an  affidavit  wa» 

ed)  wrote  her  called  for  from  the  surviving  witness,  S.  J.  B.,  when  it  ap- 
name  for  her,  _  ,  °  ,  ^ 

Held,  that,  as  peared  that,  she  being  unable  to  write,  her  name  bad  bees 

both  the  wit-  ^nrritten  by  the  other  witness  (since  deceased),   who  had 
nesses  had  not       ,  i         ni  -  i       i.        .  /•   «       «  ,      ^ 

"  subscribed,"  written  the  will  from  the  dictation  of  the  deceased.    The 

the  attestation 

was  defective.       *  See  ppocee<Hng8  against  the  Sopkm,  arising  out  of  the 

this  case,  oate,  p.  SOa 


184a]  CONSISTORY  COURT.  457 

question  was*  whether  this  was  a  suffident  attestation  under     April  S6. 
sec.  9  of  the  Act.  iifT^ 

Bayfordy  D.,  in  support  of  the  motion  for  probate,  sug-  inonoN. 
jested  whether  the  former  part  of  the  section,  allowing  tes« 
tators  to  '<  acknowledge"  their  signature,  might  not  be  ex- 
tended to  witnesses ;  but 

The  Surrogats*  held  that  the  Statute  directed  that  the  Dkcrkx. 
''witnesses"  should  "subscribe"  the  will,  and  as  one  of 
them  had  not  subscribed  (which  had  been  done  for  her  hj 
the  other  witness)^  the  requisites  of  the  Act  had  not  been 
complied  with. 

Motion  rejected.  ,   Motion    re- 

^   .         «  jected. 

Rothery,  Proctor. 


May  4. 

Vrley  and  Joslin  i;.  Gosling. — Ltie^.— This  was  a  Church-rate, 
suit  for  subtraction  of  church-rate,  by  the  churchwardens  ^j  '  J^nvwied 
of  Braintree,  Essex,  against  Mr.  John  Grosling,  a  parishioner^  by  the  church- 
for  the  recovery  of  the  sum  of  £23.  lAa.  The  Libel,  which  ^b^fenw  to 
now  stood  for  admission,  pleaded  that  a  church-rate  had  an  express  mo- 
been  refused  in  this  parish  for  several  years  past,  and  that,  ^^^  tofm^k* 
in  fact;  no  rate  had  been  raised  for  the  repair  of  the  church  a  rate  for'  the 
since  1834;  that  the  church  was  in  inreat  need  of  repairs,  n«?«Mary  re- 
and  that,  in  conformity  with  a  decree  issued  by  this  Courtf  church ;  a  rate 

at  the  suit  of  the  vicar,  against  the  churchwardens  in  spe-  ?**"<J    refused 

,     ,  T  bythemajonty, 

cial  and  the  parishioners  in  general^  to  meet  and  make  a  the  churchwar- 

rate,  a  vestry  meeting  was  duly  convened  on  the  15th  of^™  .'"^^  ^^ 
July,  at  which  the  churchwardens  proposed  a  rate  of  2j.  in  ^od  there 


the  pound ;  that  an  amendment  was  moved  and  seconded,  semhled,  made 

a    rate  *  ~^  such 

to  the  effect  that  the  parishioners  refused  to  make  any  rate  ^^^  i,ejd  ^q  ^ 
whatever  for  the  repairs  of  the  church ;  that  such  amend-  invalid, 
ment  was  carried  by  a  show  of  hands^  and  no  poll  was  de* 
xnanded ;  that  thereupon  the  churchwardens  and  the  mino« 
rity  of  the  parishioners  then  assembled  at  the  vestry  made 
and  signed  a  rate  of  2«.  in  the  pound. 

*  Dr.  Daubeny.  t  Scale  ▼.  Vdof  and  Jodin^  ante,  p.  170. 

VOL.  I.  3   N 
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Mat  4.  In  a  prior  proceeding  by  the  same  churchwardens  BgmA 

,  Ff/fwv.gojfeio  ^"®^®'"  parishioner  (Mr.  Burder)»  the  former,  on  the  autho- 
rity of  an  anonymous  case  in  1  Ventris,  S67»  and  the  case 
of  Gaudem  v.  SMy^*  in  the  Court  of  Arches,  had,  on  the 
refusal  of  a  rate  by  the  vestry  in  1837,  made  a  rate  of  their 
own  authority ;  the  proceedings  in  this  Court  against  Mr. 
Burder,  however^  were  stopped  by  a  rule  for  a  prohibi- 
tion granted  by  the  Court  of  Queen's  Bench,  and  eventaalh 
the  Judges  in  the  Court  of  Exchequer  Chamber,  whidxr 
the  case  travelled  by  Writ  of  £rror,  decided  that  the  me 
was  bad.t 

Feb.  23.  AddamSf  D.,  for  the  party  dted. — ^The  Libel  is  inadmin- 

RGuxnrr.       ^yic  in  toto^  for  these  reasons :  first,  a  rate  made  on  the  prin- 
Objections  to  ciple  of  this  rate  is  bad ;  secondly,  if  a  rate  made  on  this 

^  ^  '^  '  principle  might  be  a  good  rate,  still  this  is  bad  ;  thirdh, 

the  Libel  contains  superfluities.     The  hint  of  this  rate  was 
obviously  taken  from  what  fell  from  Lord  Chief  Justice  Tin- 
Decision  in  dal^  in  delivering  the  judgment  of  the  Court  of  E^dieqoer 

S«rdfiry.F«fcy.  Chamber  on  the  Writ  of  Error,  on  the  8th  February,  1841, 
namely,  "  that  there  is  a  wide  and  substantial  clifferenoe  be- 
tween the  churchwardens  alone,  or  the  churchwardens  and 
the  minority  together,  making  a  rate  at  the  meeting  of  tk 
parishioners  where  the  refusal  took  place ;  and  the  chordt- 
wardens  possessing  the  power  of  rating  the  parish  by  theoi- 
selves  at  any  future  time,  however  distant."  It  is  clear  dtit 
the  *'  churchwardens  alone/'  and  the  *<  churchwardens  ml 
minority  together/'  are  one  and  the  same  thing  ;  for  if  tD 
the  parishioners  were  to  vote  against  the  rate,  the  chuicb- 
wardens,  being  the  minority,  might  make  one  :  so  that  it 
would  appear  that  the  question  had  made  very  litde  pro- 
gress, if  the  principle  of  such  a  rate  could  be  maintained. 
But  the  Chief  Justice  expressly  said  that  the  Court  gave  ^'w 
opinion"  upon  this  p<Nnt,  but  *<  reserved  to  themselves  the 
liberty  of  forming  one  whenever  the  case  shall  occur :"  sd 
Principle  on  that  this  was  said  oUter,    On  what  principle  is  it  suggested 

which  the  nte  ^j^^  ^  church-rate  made  in  such  a  manner  as  this  may  be 
a  good  and  valid  rate  ?     Why^  it  is  said  that  the  obligatioa 
of  parishioners  to  repair  the  parish  church  is  a  common  lav 
•  1  Curt.  SM.  t  12  Ad.  aod  £11.  378. 
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obligation.  In  what  sense  this  expression  was  used^  I  will  Mat  4. 
consider  presently.  If  it  were  meant  in  the  same  sense  as  py^^(jj„g^ 
the  common  law  obligation  to  repair  bridges  and  highways^ 
I  dissent  from  the  doctrine.  This  common  law  obligation 
is  founded  upon  some  supposed  analogies.  In  order  to 
establish  an  analogy,  there  must  be  similarity— 'o/f^ttuf  sitniU, 
is  the  expression  of  Quinctilian.  If  I  can  shew  that  there  is 
no  similarity  whaterer,  there  is  an  end  of  the  analogy.  I 
had  always  understood  that  it  was  a  maxim  of  the  British 
constitution  that  a  subject  could  not  be  taxed  but  by  his 
own  consent,  actual  or  virtual ;  but  if  the  principle  of  this 
rate  be  admitted,  a  tax  could  be  imposed  by  a  junta  in  a 
parish,  and  a  minority  could  compel  a  majority  to  pay  the 
tax.  The  analogy  suggested  by  the  Judges  in  the  Exchequer 
Chamber  is  that  of  the  members  of  a  corporation  aggregate 
assembled  for  the  purpose  of  choosing  an  officer,  where  the 
majority  refnse  to  vote,  and  the  minority  elect.  Is  there  Not  applicable, 
any  simiUoity  between  the  cases— -one  of  the  imposition  of  a 
tax,  the  other  the  exercise  of  a  franchise  ?  The  analogy  is 
attempted  to  be  made  out  by  stating  that  it  is  the  duty  of  a 
vestry  to  make  a  rate^-and  I  admit  that  it  is  obligatory  upon 
a  parish  to  repair  the  parish  church — and  it  is  said  that  if 
the  parishioners  went  to  the  vestry  and  would  not  vote  for  a 
rate,  their  votes  would  be  thrown  away,  as  in  the  analogous 
cause  of  the  election  of  a  corporation  officer,  fiut  the  election 
of  an  officer  is  not  in  the  same  sense  a  duty  obligatory  upon 
the  electors — it  is  a  privilege,  or  it  is  an  imperfect  obliga- 
tion that  could  not  be  enforced  by  any  penalty.  JRex  v. 
Mondm^  f*  Rex  v.  Spencer.f  But  is  the  duty  of  repairing 
the  parish  diurch  an  imperfect  obligation  ?  It  is  a  perfect 
obligation.;  it  is  a  duty  which  it  is  highly  penal  not  to  fulfil, 
and  in  former  times  parishes  were  laid  under  an  interdict 
and  excommunicated  for  its  non-fulfilment  The  supposed 
analogy,  therefore,  comes  to  nothing.  If  the  rate  was  founded 
upon  the  common  law  obligation,  then  the  monition  which  Effect  of  the 
has  been  obuined  was  useless ;  but  in  order  to  establish  an  "^^n^^'on. 
analogy,  a  monition  has  been  obtained,  upon  a  precedent  in 
the  Court  of  Arches,  in  the  Headcome  case^  which  was  itself 
*  Cowp.  530.  t  3  Bunr.  1887. 
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Mat  4«      founded  upon  a  precedent  in  Archdeacon  Hale's  work  ^  i 

VetaT^GoaSn/  P*rt5cul*' ti™®  "*d  pl*ce  *^^®  ^xed  for  making  the  rate; 
*  and  it  was  supposed  that,  if  the  majority  of  the  vestry  at 
that  meeting  refused  the  rate,  by  analogy^  the  minority 
might  make  one.  Now»  as  to  the  sense  in  which  this  obli- 
gation is  a  common  law  obligation*  I  admit  that  the  pari^ 
is  bound,  if  the  church  be  in  need  of  repair,  to  repair  it; 
that  the  repair  of  the  fabric  of  the  church  is  a  duty  whid) 
the  parishioners  are  compelled  to  perform,  not  a  mere  to- 
luntary  act  which  they  may  perform  or  decline  at  their  dis- 
cretion ;  that  the  law  is  imperative  upon  them,  absolutelj, 
that  they  do  repair  the  church ;  that  the  only  question  upoo 
which  the  parishioners  when  convened  can  determine  is, 
how  and  in  what  manner  the  common  law  obligation  so 
binding  them  may  be  most  effectually  and  conveniently  per- 
formed. But  the  question  is,  in  what  sense  is  the  tenn, 
*'  common  law  obligation,"  used  ?  Is  it  meant  in  the  same 
sense  as  with  reference  to  bridges  and  highways  ?     If  ao^  1 

The  law  on  do  not  concur  in  the  opinion.    The  obligation  is  impoaed 

Ration  ^  of  the  ^P^'^  ^®  parish  by  the  common  law  of  the  church,  and 

parish  resto.      therefore  by  the  common  law  of  the  land,  because  the  law  of 

the  church  is  a  part  of  the  common  law  of  the  land,  bj 

adoption  of  the  canon  law.    Bishop  Gibson  has  shewnf  the 

distinction  between  the  jus  commune  ecclesioHicum  and  the 

Jus  commune  laicum.   The  obligation  upon  a  parish  to  repair 

the  parish  church  is  by  the  jus  commune  ecciestasticMm, 

otherwise  the  Courts  of  law  would  not  refuse^  as  they  do, 

to  enforce  making  church-rates  by  mandamus,  and  have  eveo 

declared  that  church-rate  is  not  part  of  the  jus  comwnne 

laicum.   Rex  v.  SL  Peter  s,Theiford.X    Rex  v.  Si.  Marganti 

and  St,  JokfCsy  Westminster,^     The  present  rate,  however, 

is  a  mongrel  sort  of  rate,  half  ecclesiastical  and  half  dvil, 

and  I  object  to  proceedings  in  this  Court  to  recover  such  a 

If  the  com-  rate.    If  it  be  a  common  law  rate,  founded  upon  a  commoo 

medy  by'  dial  ^'^^  obligation,  the  proper  remedy  is  by  distress,  when  the 

tress.  .     party  might  replevy,  and  the  question  might  be  tried  bj 


*  Precedenis  in  Causes  of  Office  agauat  Chtrchwardaut  1841. 
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action.*  Non  constat,  if  that  course  had  been  taken,  that  Mat  4. 
the  party  cited,  who  is  a  Dissenter^  might  not  have  allowed  Vtlu/y.GatHng. 
his  goods  to  be  distrained,  and  there  the  matter  might  have 
ended*  The  present  course  of  proceeding  gives  a  large  au« 
thority  to  charchwardens,  whose  legal  powers  are  extensive. 
There  are  other  minor  objections.  The  majority  was  not 
properly  ascertained,  since  a  mere  show  of  hands  could  not 
decide  the  point,  persons  of  a  certain  amount  of  property 
having  a  plurality  of  votes.  A  further  objection  is,  that 
the  rate  is  for  the  repair  of  the  chanceli  whereas  the  pa- 
rishioners are  bound  to  repair  the  nave  only.  Another  ob- 
jection to  the  rate  is>  that  it  is  excessive,  inasmuch  as  per- 
sons have  been  excused,  by  the  sole  authority  of  the  church- 
wardens and  minority,  whose  rentals  amount  to  £1,000  a 
year.     This  is  a  fatal  objection.     Thompton  v.  Cooper.^ 

Sir  John  Dodson,  Q.  A.,  for  the  churchwardens.— It  has 
not  been  denied  that  the  church  was  out  of  repair ;  that  the 
churchwardens  were  without  funds>  and  a  rate  was  abso- 
lutely necessary  ;  or  that  they  acted  in  obedience  to  a  decree 
of  this  Court,  by  convening  a  vestry,  which  refused  the 
rate.  I  admit  that  this  mode  of  making  the  rate  was  adopted 
in  a  great  measure  from  the  observations  which  had  fallen 
from  Lord  Chief  Justice  Tindal,  which  confirmed  the  view 
the  churchwardens  and  their  advisers  had  taken  of  the  sub- 
ject. The  principle  upon  which  the  rate  rests  is  this :  that.  True  princi- 
by  the  common  law^  the  parishioners  are  bound  to  repair  ^^^  ^^  '^  ^^^' 
the  parish  church-^a  duty  incumbent  upon  them — a  burden 
of  which  they  cannot  get  rid.  This  has  been  laid  down  in 
the  strongest  language  by  the  Judges  in  the  Exchequer 
Chamber.  Dr.  Addams  seems  to  think  that  there  is  a  dis- 
tinction between  the  common  law  of  the  land  and  the  com- 
mon law  of  the  church ;  but  I  apprehend  that  there  is  no 
real  distinction  between  the  two,  but  only  in  respect  to  the 

*  This  has  been  since  done,  in  the  parish  of  Bradlord,  and  the  action 
of  replevin  was  tried  at  the  York  Summer  Assizes  (Dak  ▼.  Pollard  and 
others,  August  26th),  when  a  verdict  was  taken  by  agreement  for  the 
plaintiff  in  replevin  (the  parishioner),  subject  to  a  special  case  for  the 
opinion  of  the  Court. 

t  3  Phill.  640. 
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Mat  4.      Courts  wbidi  enforce  the  law,  and  diat  the  nibjects  an 

Vdsmr.GotHjm.  ^'^^'^  ^7  ^'"^  ^<>^  ^  mnch  as  by  the  other.    The  vestry, 

when  duljT  oonvened,  m  obedience  to  the  monitioi]  of  ^ 

Court,  did  not  object  to  the  form  or  manner  of  making  tk 

The  vestry  Mte,  but  absolutely  refused  to  make  any  rate  at  aU,  at  asj 

fused  any  rate.  ^^^  ^^  Judges  in  the  Court  of  ^chequer  (Camber, 
though  they  considered  the  case  in  Ventris  (which  oootuoed 
a  didum  at  common  law,  that  die  chordiwardens  migfat 
make  a  rate)  as  ^  short  and  unsatSsiactory,'*  treated  the  ok 

J?^^"^^  V.  of  Gaudem  v.  SeAy  in  a  different  manner ;  and  ahboigk 
^'  there  was  a  disdnctioD  between  that  case  and  the  case  of 

Veley  v.  Burder^  there  is  no  real  distinctioti  between  it  lai 
the  present  case.  The  only  difference  between  the  casei  k 
that  in  Gamdem  ▼•  Seiby  the  rate  was  made  by  diurdiwtr- 
dens  alone  at  the  same  veetry««ieeting  where  a  rate  hadbea 
refused,  and  in  the  present  case  it  was  made  by  the  cborcb- 
wardens  and  some  of  the  parishioners  at  the  same  vesbj' 
I  am,  therefore,  entitled  to  claim  the  judgment  of  tid$ 
Court,  at  least,  in  IsTour  of  the  Libel,  as  being  governed  by 
the  case  of  Gaudem  t.  Selby^  in  the  Arches  Court,  whldi 
lias  not  been  reversed.    The  whole  effect  of  the  decisiaoii 

Vd^JSurder,  the  Exchequer  Chamber  was  this :  that  the  churchwarden^ 
in  that  case,  having  made  a  rate  of  their  own  authority,  «A 
in  vestry,  were  not  justified  by  law ;  but  the  Judges  thiw 
out  an  intimation  as  to  the  effect  of  a  rate  made  by  tk 
churchwardens,  at  the  same  vestry,  with  the  mioori^- 

PxR  Cur.  [Psr  Cvbiah«— Lord  Chief  Justice  Demnan,  in  the  Court 
of  Queen's  Bench,  entirely  repudiated  the  authori^  of  ^ 
case ;  the  utmost  the  Judges  in  the  Exchequer  Ghambff 
said  was,  that  they  gave  no  opinion  upon  it.]  I  submit  tint 
there  has  been  no  express  decision  against  Goaidem  v.  ^• 
The  parishioners  are  to  a  certain  extent  to  be  ccmsidereds 
members  of  a  corporation,  and  the  principle  referred  tobf 
Lord  Chief  Justice  Tindal  is  to  be  found  in  the  cased 
Oldham  v.  Wammight^*  and  is  applicable  to  the  preseot 
case.  Dr.  Addsms  says,  there  is  no  analogy  between  tbe 
cases  put  by  Lord  Chief  Justice  Tindal,  as  there  is  do  suoi- 
larity  in  the  things ;  that  the  imposition  of  a  tax  is  on^ 

•  2  Burr.  1017. 
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thing*  and  the  exercise  of  a  privilc^  another.    But  where      Mat  4b 
it  is  imperative  on  persons  to  do  a  certain  act>  as  Co  make  a  y^nfr.GoJmg, 

rate  for  the  repairs  of  the  church*  and  wh&e  some  of  those     „.       .^  . 
*.  ^  ,        ;  .  .  Where  it  i« 

persons  refuse  to  perform  that  duty*   voting  against  any  impentiTe  on  a 

rate  at  all*  there  is  an  analoinr  between  such  a  case  and  that  corporation  to 

do  lui  act.  tlie 
put  by  the  Chief  Justice ;  and  those  who  did  vote*  though  majority  refiis- 

a  minority  as  to  numbers*  would  bind  the  rest.   In  this  case*  ins*  th®  ▼o^  of 

,         —    ,  ^  .  ^        .  1^     the  mmonty 

It  was  not  a  putting  off  the  rate  for  a  wedL  or  a  fortnight*  binds. 

till  a  more  convenient  time*  but  it  was  a  vote  i^;ainst  any 
rate  at  all*  on  the  ground  of  ocmscience.  When  a  parish 
is  so  placed*  does  not  the  case  arise  which  was  contem- 
plated by  Lord  Chief  Justice  Tindal*  in  which  the  church** 
wardens  and  the  minority  should  proceed  to  fulfil  the  oblif- 
gation  laid  upon  them  and  the  parish  ?  Then  it  has  been 
said*  that  the  majcnrity  has  not  been  properly  ascertained. 
But  no  poll  was  demanded*  and  the  churchwardens  were 
not  bound  to  call  for  one ;  the  Court  will  take  the  allege* 
tion  in  the  Libel  to  be  true*  that  there  was  a  majority*  and 
assume  that  the  churchwardens  could  prove  the  fact.  But 
suppose  there  was  npt  a  majority  for  the  amendment*  then 
the  rate  would  have  been  adopted*  for  there  was  no  other 
amendment*  With  regard  to  the  objection  that  parties*  to 
the  amount  of  £1,000*  have  been  excused  from  paying  the 
rate*  these  persons  are  poor  and  unable  to  pay*  and  in  the 
case  of  ChesUrkm  v.  Farlar*  it  was  decided  that  the  omiS" 
sion  of  such  persons  was  no  ground  of  objection  to  a  church- 
rate.  They  have  not  been  excused  by  the  churchwardens* 
but  by  the  parish.  The  rate*  therefore*  which  has  been 
made  in  this  case*  in  virtue  of  a  common  law  obligation,  is 
binding,  upon  the  parish*  and  the  Libel  ought  to  be  admitted. 

Haggardf  D.*  on  the  same  side. 

P£R  Curiam. — ^After  what  has  been  said  in  the  Court  Cur.  «tdo.  vwk. 
of  Queen's  Bench  and  the  Exchequer  Chamber  respecting 
the  case  of  Gaudem  v.  Se%*  I  fed  myself  quite  at  liberty 
to  exercise  my  own  judgment  upon  this  question*  without 
considering*  as  I  did  in  VeUy  v.  Burdir,  that  case  as  a  bind- 
ing decisi<Hi  upon  me*  and  I  am  satisfied  that*  if  I  were  to 
abstain  from  exercising  my  own  judgment*  and  a  prohibi- 

•  1  Curt  345. 
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Mat  4».       tion  should  be  moved  for  in  the  C€mrt  of  Queen's  Bench, 
Velesfv,GaJiiw.  ^^^^  Court  would  think  I  had  not  discharged  the  responsibi- 
lity which  the  law  has  cast  upon  me.    I  shall  take  tune  to 
consider  the  questions  in  this  case. 
May  4.  Dr.  Lushinoton. — Before  I  consider  the  principal  qoes- 

uDGMiKT.        ^^^  ^^  .^g^^  .^  ^.g  ^^^  I  |.jjjj,|^  jj  expedient  to  dispose  of 

the  minor  objections  raised  to  the  validity  of  the  rate,  and 
consequently  to  the  admissibility  of  the  libel. 
The  minor  One  of  these  objections  arises  thus :  the  rate  bong  pro* 
Tbe^mte'''  posed  in  vestry,  an  amendment  was  moved^  which  condodd 
by  refusing  that  rate ;  no  poll  was  demanded  or  taken ;  but, 
on  a  show  of  hands,  the  amendment  was  declared  to  lure 
been  carried ;  thereupon,  the  churchwardens,  with  the  mi* 
nority,  proceeded  to  make  the  rate  in  dispute ;  and  it  is 
contended  that  it  was  necessary  in  the  first  instance  tfast  i 
poll  should  have  been  taken,  on  the  ground  that,  in  nuoj 
cases,  individuals  being  entitled,  according  to  the  Stttute, 
to  a  plurality  of  votes»  the  real  number  of  votes  could  ooJ? 
be  ascertained  by  poll :  and  it  is  undoubtedly  true  tbat, 
in  this  mode  of  voting  by  show  of  hands,  a  majority  of  in* 
dividuals  may  not  constitute  a  majority  of  votes.  I  think, 
however,  that  this  objection  cannot  be  sustained,  for  tb» 
reason— that,  no  poll  being  demanded,  the  whole  vestrf 
must  be  considered  as  acquiescing  in  the  decision  of  tiie 
chairman ;  otherwise,  in  every  case  of  a  difference  of  op* 
nion  in  the  vestry,  there  must  be  a  poll,  though  not  ()^ 
manded,  which  would  be  a  great  impediment  to  basinee 
and  occasion  much  inconvenience.  It  must  also  be  Tmea- 
bered  (though  the  argument  is  not  altogether  condusiTe) 

« 

that,  if  it  could  be  supposed  that  the  majority  were  not  lo 
favour  of  the  amendment,  the  fair  presumption  in  this  cue 
(though  not  always)  would  be,  that  they  were  in  favoarof 
the  rate.  This  argument  would  not  be  always  oondosiTft 
for  this  reason ;  it  might  be  that  some  voted  agsiost  fk 
amendment,  disapproving  of  the  manner  in  which  it  wis 
put,  and  who  might  be  disposed  to  negative  the  rate  itself- 
On  this  head,  therefore,  the  present  defendant  can  have  no 
substantial  reason  to  complain,  though  possibly  the  fact  oi/ 
have  some  other  bearing  on  a  subsequent  view  of  the  case. 
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It  is  also  saidy  in  objection  to  the  rate^  that  the  estimates  Mat  4h 
include  repairs  of  the  chancel,  and  in  all  ordinary  cases  the  ^^~ 
parishioners  are  not  bound  to  repair  the  chancel^  and  a  rate 
for  or  including  such  repairs  could  not  be  sustained.  But  I 
am  not  satisfied  that  the  estimate  does  include  the  chancel : 
it  does  certainly  specify  the  oak  door  to  the  chancel ;  but 
this  may,  for  aught  I  know  to  the  contrary  at  present,  be  a 
burthen  properly  falling  on  the  parishioners ;  it  may  be  a 
door  common  to  nave  and  chancel ;  therefore^  I  should  not 
in  this  stage  consider  the  including  this  door  fatal  to  the 
rate,  as  it  is  a  circumstance  which  may  be  explained. 

The  last  of  these  objections  arises  on  the  pleading  in  the 
5th  article  of  the  Libel,  where  it  is  alleged  that  a  large  num- 
ber of  the  inhabitants  rated  are  in  such  a  state  of  poverty 
that  the  rate  could  not  be  recovered  from  them,  and  that  to 
an  extent  of  not  less  than  £1,000  per  annum.     I  presume 
that  this  fact  was  so  pleaded,  in  order  to  meet  any  objection 
that  the  rate  is  excessive ;  but  whatever  be  the  motive,  I  do 
not  apprehend  that  this  statement  can  vitiate  the  rate,  or  ren- 
der it  my  duty  on  that  account  to  reject  the  Libel.     The   • 
rate  does,  as  it  ought  to  do,  contain  the  names  of  all  persons 
by  law  liable  to  pay,  and  both  authority  and  necessity  shew 
that,  in  fact,  some  must  be  excused  on  account  of  poverty. 
Prideaux  says :  <<  All  such  who  are  so  poor  as  to  be  excused 
from  paying  to  the  poor's-rates,  by  reason  of  their  poverty, 
ought  also  to  be  excused  from  paying  to  the  church-rate  for 
the  same  reason.*"    Here  the  amount,  in  respect  to  value, 
which  it  is  pleaded  cannot  be  recovered,  is  doubtless  very 
large  ;  but  I  cannot  say  that  it  may  not  be  shewn  that  those 
occupiers  must  be  excused  on  account  of  poverty,  or  that  it  Untenable 
is  not  lawful  so  to  excuse  them. 

Having  disposed  of  these  objections,  I  now  approach  the 
new  and  important  questions  raised  on  the  admission  of  this 
Libel ;  and,  first,  it  is  necessary  to  give  a  brief  summary  The  fiicts. 
of  the  facts.  A  decree  issued  from  this  Court,  founded  on 
an  afiidavit  setting  forth  that  the  church  was  out  of  repair, 
and  that  rates  had  been  for  several  years  refused ;  the  Libel 
also  sets  forth  the  prohibition  which  had  emanated  in  the  for- 

•  Dtr.  to  Ckurchwardent,  p.  83,  lOth  Ed.  (by  Tjrrwhitt). 
VOL..  I.  So 
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Mat  4.  mer  case*  from  the  Court  of  Queen's  Bench,  and  the  drcniB- 
VdaT'coBH.  ^^^^^^  under  which  it  issued*  That  decree  called  upon  the 
churchwardens  and  parishioners  to  shew  cause  why  a  mom* 
tion  should  not  he  granted  to  the  churchwardens  to  take  the 
proper  steps  to  put  the  church  into  repair,  and  to  call  t  ves- 
try for  a  certain  day  for  the  purpose  of  making  a  nte,  and 
directing  the  parishioners  to  attend  and  make  such  a  nte. 
The  churchwardens  appeared  to  that  decree,  and  dedand 
their  readiness  to  submit  themselves  to  the  lawful  oommands 
of  the  Court :  no  appearance  was  given  on  the  part  of  ^ 
parishioners.  A  monition  then  issued  to  the  churchwardeBs 
and  parishioners  to  the  effect  of  the  decree;  the  vestry  set 
on  the  15th  July  last ;  a  rate  was  proposed ;  an  amendment 
refusing  the  rate  was  moved ;  and,  on  a  show  of  hands,  tk 
vicar  (who  was  in  the  chair)  declared  the  amendment  carried; 
no  poll  was  demanded ;  all  acquiesced  in  his  determioatioo. 
The  churchwardens,  with  several  others,  then  signed  tfae 
present  rate,  which  was  not  put  again  to  the  meeting.  The 
defendant  was  sued  for  this  rate,  and  the  question  is,  whether 
a  rate  so  made  is  legal  and  valid.  I  wish  it  to  be  particidijij 
borne  in  mind  that  all  the  observations  I  may  make  I  iotaid 
to  apply  only  to  the  validity  or  invalidity  of  this  pardcok 
rate,  as  the  sole  question  which  I  have  to  determine. 

I  am  anxious,  as  far  as  it  lies  in  my  power,  to  stale  oj 
opinion,  and  the  grounds  of  it,  clearly  and  intelligiblji  and 
The  questions.  I  propose,  therefore,  first,  to  consider  the  case  of  CWen 
V.  Selhy^  its  bearing  on  the  present  case,  and  the  weight  it 
is  entitled  to ;  secondly,  the  effect  of  the  judgment  of  the 
Court  of  Queen's  Bench,  in  the  former  Braintree  case,  in  R- 
ference  to  the  present;  thirdly,  the  judgment  of  the  Coffit 
of  Exchequer  Chamber  in  the  same  case ;  fourthly,  I  flhiB 
endeavour  to  examine  the  ecclesiastical  and  comnKm  lav 
authorities,  with  respect  to  the  validity  of  the  present  rate; 
and,  fifthly,  I  shall  apply  myself  to  the  doctrine  as  to  the 
election  of  corporate  officers  and  members  of  ParliaioeDt, 
which  doctrine,  it  has  been  contended,  ought  to  govern  the 
present  case,  and  to  uphold  the  validity  of  the  rate. 

Caae  of  Cfen-      J With  regard  to  the  case  of  Gaudem  v,  Stlby,  I  diU  «» 

*  Vtb^  and  Jo9fm  r.  Bmrdtr. 


1B42.]  CONSISTORY  COUBT.  467 

the  former  occanoa^  having  found  it  a  precedent  in  the  pro-       Mat  4. 
per  sense  of  the  tenui  yield  ray  own  judgment^  as  bound  y^mY.Godmg 
to  do^  to  the  superior  authority  of  the  Court  of  Arches,  and 
it  has  been  argued  at  bar  that  I  ought  to  pay  the  same  de- 
ference to  it  now  as  I  formerly  did,  as  the  decision  of  a 
superior  Court.    But  I  was  at  the  argument,  and  I  still  am, 
most  clearly  of  a  contrary  opinion ;  because  not  only  has 
the  doctrine  laid  down  in  that  case,  as  it  appears  to  me, 
been  repudiated  by  the  Court  of  Queen's  Bench  and  the 
Court  of  Exchequer  Chamber,  but  the  Court  of  Queen's 
Bench  has  impugned*  that  case  by  reason  that  no  authority 
was  cited  to  support  it,  and  this  in  very  strong  terms.    Dis-    Not  a  binding 
carding,  therefore,. 'the  noticHi  that  the  case  of  Ganrfern  v.  P'**^"'* 
Selby  is  any  longer  a  precedent  to  govern  ittd  bind  down 
my  own  judgment*  I  will  next  consider  whether,  though  no 
longer  binding  as  a  precedent  for  the  position  attempted  to 
be  established  in  the  former  case,  it  ought  to  be  considered 
as  an  authority,  not  to  govern  me,  but  to  which  I  ought  to 
pay  consideration,  in  the  present  case. 

I  have  again  carefully  examined  the  proceodings  in  that     The  history 
caacj  and  I  am  not  disposed  to  retract  any  one  observa-  ^^  ™^  ^^*^' 
tion  I  formerly  made  upon  it     I  will  not  occupy  time  by 
referring  to  all  the  particulars,  but  some  must  be  shortly 
touched  on,  in  order  that  the  grounds  of  my  opinion  may 
be  made  known,  and  that  such  opinion  may  not  rest  solely 
upon  general  declaration;     I  disclaim  having  at  any  time 
laid  any  stress  on  the  discrepancy  of  dates  in  that  case, 
for  I  observed  then  that  the  dates  were  not  correct,,  though 
that  circumstance  might  be  explained ;  but  there  are  some 
facts  and  circumstances  connected  with  that  case,  which, 
after  all  the  consideration  I  could  bestow  upon  them,  and 
after  reading  all  that  has  been  written  in  explanation  of  that 
case,  still  appear  to  me  utterly  inconsistent  with  all  regu-    Irregularity  of 
larity  of  proceeding  in  our  Courts  beyond  all  that  has  ever  jj'*    P^c^^^- 
happened.     One  of  the  first  things  that  struck  my  attention 
in  that  case  was  this :  the  same  individual  was  Surrogate  in 
the  Archdeacon's  Court,  and  of  the  Vicar-General,  and  of 
the  Consistory  Court.    Now  this  would  account  fnr  the 
Court  sitting  in  one  place,  and  for  the  individual  proceeded 
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Mat  4.  against  being  summoned  to  appear  in  the  same  place ;  bat 
VdMyGoJma  ^^  ^^^^  '^^^^  account  for  the  utter  confusion  in  the  proceed- 
ings between  the  two  Courts^  so  that  no  man  could  TentoR 
to  say,  after  examining  the  original  proceedings,  in  whid 
Court  the  suit  was  commenced  and  carried  on.  I  will  not 
go  through  the  whole  of  the  proceedings,  bat  I  will  point 
out  one  or  two  circumstances^  which  will  be  anffident  far 
ray  purpose.  There  is  a  return  to  the  Monition  to  tnuunit 
process^  and  it  purports  to  be  by  the  Reverend  Spencs 
Madan,  Vicar-Greneral,  Commissary-6eneral»  and  Offidil 
Principal  of  the  Bishop  of  Peterborough,  and  by  the  R^ 
verend  Mr.  Brown,  Archdeacon  of  Northampton.  Now  the 
Monition  was  directed  to  George  Watkin»  described  as  Sv* 
rogate  of  the  Reverend  Spencer  Madan,  Vicar-Gkneral,  &c, 
and  also  Surrogate  of  Mr.  Brown,  the  Archdeacon.  The 
return  purports  to  be  made  by  Mr.  Madan  only,  as  Vicar- 
General,  though  he  has  searched  the  Registries  of  the  Coo- 
sistory  and  the  Archdeaconry.  The  Citation  is  in  the  naat 
of  the  Archdeacon  alone,  requiring  the  party  to  appear  lx> 
fore  himself,  or  his  Surrogate,  or  other  competent  judge,  is 
the  Consistory  Court,  on  the  28th  day  of  May  instant,  ani 
it  is  dated  17th  day  of  April,  1794.  The  Libel  is  io  the 
name  both  of  the  Vicar-General  and  the  Archdeacon.  TW 
Monition  to  answer  the  Libel  is  in  the  name  of  the  Ari- 
deacon  only,  and  it  cites  Gaudem  to  appear  in  the  Conm' 
tory  Court,  27th  January,  1795,  and  the  personal  answer 
is  entitled,  in  the  Consistory  Court  of  the  Bishop  of  Fetff* 
borough,  and  the  Archdeacon  of  Northampton's  Court  tm 
I  will  not  go  through  many  other  drcumstancea  in  the  c«e 
which  appear  to  me  equally  remarkable,  as  shewing  the 
confusion  attending  it  from  the  beginning  to  the  end;  but 
The  sentence  one  circumstance,  infinitely  more  important,  is,  that  theso- 

states  that  the  ^        ^^^  22nd  November,  1796,  states  expresslj  tint 
rate  was  made  '  •  .  .  1 

by  the  m^o-  the  rate  was  made  by  the  majonty  of  the  vestry,  wberas 

rity ;    the  foct  ^jj^  ^^^^  ^j|g  proved  by  the  evidence  not  to  have  been  nwk 
not  80.  ,     . 

by  the  majority  of  the  vestry.    These  were  some  of  the  or- 

cumstances  which  struck  my  mind  in  the  consideration  ^ 

that  case ;  but  when  I  look  at  its  progress  through  theCoitft 

of  Arches,  it  does  clearly  appear  to  me  that  the  case  did  not 
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attract  that  attention  which,  under  ordinary  drcomstances.      Mat  4. 
such  a  case  must  necessarily  have  comnuuided.    The  Allc-  ir^fcJT^M&u 
g^ation  pleads  that  the  rate  was  made  by  consent  of  the  ma- 
jority of  the  vestry,  and  this  Allegation  is  signed  by  Lord 
Stowell  himself,  then  Sir  William  Scott,  and  it  was  never 
opposed  in  the  Arches  Court.    In  all  the  argument,  there   .  No  authority 
-was  not  a  single  authority  dted  on  one  side  or  the  other,  ^^nu      ^^" 
But  with  regard  to  the  present  casei  whether  I  ought  to  re- 
ceive the  case  of  Gaudem  v.  Sellnf  as  overruling  my  judg- 
ment^ or  rather,  whether  I  ought  to  depart  from  the  exercise 
of  my  own  judgment,  and  bow  to  it  as  a  precedent,  it  is 
clear  from  the  notes  both  of  Dr.  Arnold  and  Sir  C.  Robinson,    Th«  ^"*5§^P^he 
that  Sir  William  Wynne  had  not  the  slightest  notion  that  he  ^^a,  deciding 
'was  considering  the  question  which  I  have  now  to  decide,  present  ques- 
and  consequently  he  could  not  have  decided  it.     He  thought 
be  was  deciding  the  question  whether,  when  the  vestry  had 
refused  a  rate,  it  was  competent  for  Uie  churchwardens  to 
make  that  rate ;  but  Sir  William  Wynne  never  dreamed  of 
the  present  question,  whether  a  rate,  made  by  the  church* 
wardens  and  the  minority  of  a  vestry,  would  be  a  valid  rate. 
Looking,  therefore,  to  these  circumstances ;  considering  that 
the  case  of  Gaudem  v.  Selby  has  been  expressly  disclaimed 
as  an  authority  by  the  Court  of  Queen's  Bench ;  that,  having 
lost  its  original  authority,  it  was  not  set  up  by  the  Court  of 
Exchequer  Chamber  (for  that  Court,  having  abstained  from 
giving  any  opinion  upon  the  present  question,  never  did  or 
intended  to  pronounce  any  opinion,  as  relating  to  this  ques- 
tion, on  Gaudem  v.  Selhy) ;  for  all  these  reasons,  I  think 
that  that  case  of  Gaudem  v.  Sdby  is  not  only  not  a  prece-     That  csBe  is 
dent  binding  upon  this  Court,  but  is  not  even  an  authority  "®  au^onty- 
upon  the  present  question.    I  think  it  is  more  than  probable 
that  the  great  pressure  of  business  in  1799,  when  Lord 
Stowell  had  become  Judge  of  the  Admiralty  Court,  with 
the  great  arrears  and  the  little  interest  which  cases  of  church- 
rates  then  excited,  occasioned  it  to  be  discussed  and  disposed 
of  with  less  research  and  less  attention  than  under  other  cir- 
cumstances would  probably  have  been  the  case. 

Il.^Proceeding  in  the  course  I  have  prescribed  to  myself,     judgment  in 
I  will  now  examine  the  judgment  of  the  Court  of  Queen's  -Bunfarv.F^fcjf. 
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Mat  4.  Bench  in  the  former  Braintree  case.  Now  whi^  was  dedded 
VeirnvGotlmQ  ^^  *^®  Court  of  Queen's  Bench ;  and  how  for  is  its  de& 
sion  applicable  to  the  altered  drcumstancea  of  the  case  dow 
before  this  Court  ?  I  must  look  to  the  facts.  It  dedded 
that  the  churchwardens  could  not,  after  a  rate  had  bees 
refused  by  a  majority  of  the  vestry^  make  a  valid  rate  bj 
their  own  sole  authority  at  a  subsequent  time.  Accuratdj 
speaking,  that  was  the  sole  question  before  the  Court,  sod, 
in  legal  strictness^  the  only  question  decided.  Bat  it  is  dear 
that  the  Court  of  Queen's  Bench  did  not  contemplate,  in  Hi 
judgment  at  leasts  the  distinction  taken  by  the  Court  of 
Exchequer  Chamber,  and  consequently  laid  no  stress  Bpa 
the  fact,  that  the  rate  was  made  by  the  churchwardens  akoe 
out  of  vestry,  and  not  by  the  churchwardens  and  a  roioontj 
Decision  of  of  the  parishioners  in  vestry.  The  deciaon  of  the  Coortof 
Q  B^a'^rate  Q"^"'^  Bench  is  plain ;  it  goes  upon  the  principle  that  a  i^ 
against  consent  made  against  the  consent  of  a  majority  of  the  vestry  is  illegiL 
{^^•j®"*y  ""  T*»en,  how  am  I  to  deal  with  that  decision  ?  Not  as  a  p 
cedent,  fettering  and  controlling  the  free  exercise  of  my  on 
opinion  in  the  present  case, — ^for  the  Court  of  Excheqsff 
Chamber  has  told  me,  that  in  that  light  the  dedsioQ  of  tite 
Court  of  Queen's  Bench  ought  not  to  be  considered;  iwt 
I  apprehend  it  is  my  duty  to  look  at  the  prindplesai 
which  that  judgment  is  founded,  and  the  whole  train  of  re- 
soning  adopted  by  the  Court  <^  Queen's  Bench,  and  see  bo* 
far  the  principles  and  reasoning  are  applicable  to  the  pescDt 


Principles  on     j}^^  fy^g^  principle  is,  that  the  law  requires  a  dear  demoD* 
iouaded.  Btration  that  a  tax  is  lawfully  imposed  :  this  doctrine  is  o 

strict  unison  with  the  principle  laid  down  by  Lord  Tents' 
den  and  the  Court  of  King's  Bencht  in  Cockbum  v.  Hanof* 
the  Select  Vestry  Case.  The  next  principle  is^thoogb  it 
appears  almost  superfluous  to  notice  it-— that  the  power  t> 
impose  a  tax.  must  be  derived  from  an  Act  of  Parliament,  tbe 
common  law^  or  immemorial  custom.  A  third  is,  thst  the 
fact  of  no  usage  prevailing  in  support  of  such  a  power « 
taxation  is  evidence  against  it.  A  fourth  is»  that  a  ussgc  of 
imposing  the  same  tax  in.ai  di^erent  way  is  evidence  apii^ 

*  2B.&  Aid.  800. 
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the  power  claimed.    Fifth,  that  absence  of  any  mention  of      Mat  4 

such  power  in  the  books  of  Reports  is  evidence  against  it.  py^  Oodbig. 

Sixth,  that  the  onus  of  proving  the  legality  of  the  power 

claimed  must  devolve  on  those  who  maintain  its  legality. 

These  appear  to  me  to  be  the  chief  general  principles  which 

the  Court  of  Queen's  Bench  applied  to  the  case  before  it.    I 

must  reserve  for  the  present  the  question  of  their  applicability 

to  the  case  under  consideration,  and  proceed  to  examine 

the  same  case  in  the  Exchequer  Chamber. 

III. — Now^  what  did  that  Court  do  when  the  case  came  Decision  of 
under  its  consideration,  as  a  Court  of  Error  ?  It  agreed  with  n^^bw  ^'^^'^ 
the  Court  of  Queen's  Bench,  that  there  was  no  custom  to  war- 
rant a  rate  made,  not  by  the  vestry,  and  against  the^consent 
of  the  vestry,  by  the  churchwardens  alone,  and  no  au- 
thority for  its  validity ;  but  the  Court  held  that  **  tliere  is 
a  wide  and  substantial  difference  between  the  churchwardens 
alone,  or  the  churchwardens  and  the  minority  together, 
making  a  rate  at  the  meeting  of  the  parishi<mers  where  the 
refusal  takes  place,  and  the  churchwardens  possessing  the 
power  of  rating  the  parish  by  themselves  at  any  future  time, 
however  distant."  It  is  to  this  *'  wide  and  substantial  dif- 
ference" between  that  case  and  the  present  to  which  I  must 
direct  my  best  attention. 

But,  first,  it  is  necessary  to  notice,  what  the  Court  of 
Error  declared  it  would  not  do,  and  what  it  reserved.  The 
Court,  adverting  to  Gaudem  v.  Selbif,  said : — "  We  do  not 
enter  into  the  discussion  whether  a  rate,  so  made  by  the 
churchwardens  at  the  parish  meeting  where  the  parishioners 
are  met,  would  be  valid  or  not,  or  how  far  such  a  case  may 
be  analogous  to  that  of  the  members  of  a  corporation  aggre- 
gate, who  being  assembled  together  for  the  purpose  of  choos- 
ing an  officer  of  the  corporation,  the  majority  protest  against 
and  refuse  altogether  to  proceed  to  any  election ;  in  which 
case  they  have  been  held  to  throw  away  their  votes,  and  the 
minority,  who  have  performed  their  duty  by  voting,  have 
been  held  to  represent  the  whole  number."  Again,  referring 
to  a  rate  made  in  vestry,  by  the  churchwardens  and  the 
minority,  the  Court  said : — **  Whilst  we  give  no  opinion  upon 
the  point,  we  desire  to  be  understood  as  reserving  to  our- 
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Mat  4.       selves  the  liberty  of  forming  an  opinion  whenever  the  esse 

I  conceive  that  I  have  now  sufficiently  disposed  of  the 
cases  of  •*  Gaudem  v.  Selby,"  and  "  Vdey  v.  Burdtr^  both 
Neither  deci-  in  the  Court  of  Queen's  Bench  and  the  Exchequer  Cham- 
mon  fetters  this  1^,^  and  that  I  am  justified  in  approaching  the  present 
question,  unfettered  by  Gaudem  v.  Sdby,  as  a  questioD  un- 
decided by  either ;  but  it  was  deemed  by  the  Court  of  Emr 
deserving  of  great  consideration^  as  I  omceive,  withrefereoce 
to  the  general  law^  and  with  regard  to  its  possible  anal^gj 
to  a  case  of  frequent  occurrence  in  corporation  law.    I  cn- 
not  believe  that  the  Court  of  Exchequer  Chamber  wooid 
have  gone  out  of  its  way  to  make  special  remarks  upon  pir* 
ticular  cases,  unless  it  was  a  point  of  grave  conudentka 
But,  on  the  other  hand^  it  said,  in  express  terms,  that  itgan 
**  no  opinion  "  upon  the  point* 
Is  the  rate      IV. — Then,  is  the  present  rate  valid  by  the  ecclesiastical 
v«lid  by  eccle-  q].  common  law,  without  resorting  to  the  analogy  of  cor- 
common  law?   poration  law?     There  is,  in  the  opinion  of  the  Coortcf 
Exchequer  Chamber,  a  wide  and  substantial  difference  ix- 
tween  a  rate  made  by  the  churchwardens  and  a  minoritjis 
vestry,  and  a  rate  made  by  the  churchwardens  alone  out  d 
vestry.     Remembering  this,  it  is  important  to  ascertaiDin 
what  that  difference  consists,  for  upon  its  existence  mustd^ 
pend  the  applicability  of  a  decision,  opposite  to  that  vfaieb 
courts  of  common  law  apply  to  the  former  case. 

Now,  there  is  one  important  and  substantial  difibeoce 

between  the  two  cases,  viz.,  the  time  when  the  rate  is  nwk, 

whether  in  the  vestry,  immediately  after  the  refusal  by » 

DiBtinctjons  majority,  or  at  a  subsequent  period  by  the  churdiwardetf 

and  the   alone ;  for  it  is  obvious  that,  if  the  rate  were  valid  wheoD<< 


former :  made  in  vestry  by  the  churchwardens  alone,  it  would  \^ 

impossible  to  fix  any  period  short  of  their  whole  incumbeocr. 

within  which  it  must  be  made.    There  would  be  nc^vog^ 

—  1.    A   nte  ^^<^li>^c  ^^  time— a  month  after  the  vestry  refused,  sis 

made  in  vestry  months,  or  even  ten  months,  and  the  effect  of  this  might  be> 

md  otttTof  ve^  ^^^  ^®  churchwardens,  by  postponing  the  making  of  tk 

try  hy  church-  rate,  mighty  if  they  had  the  power  of  doing  it  by  tbenudtres, 

ens    one.  ^^  .^  ^^  vestry,  make  one  upon  a  consideration  of  sobse- 
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qaentdrcttmstanoes,  which  most,  though  not  all,  would  agree  Mat  4. 
ought  to  have  been  submitted  in  the  first  instance  to  the  y^mr.Godirff 
vestry.  It  is  true,  indeed,  that  this  difference  would  be  of 
less  importance  if  the  doctrine,  of  the  vestry  being  purely 
ministerial,  should  be  adopted  to  its  full  extent ;  for  if  the 
churchwardens  are  the  sole  judges  in  the  first  instance  of 
what  are  essential  repairs,  and  the  mode  of  making  them, 
and  the  vestry  are  bound  to  raise  the  money  without  ex* 
pressing  any  opinion,  it  would  matter  little  whether  the  rate 
were  made  by  the  vestry,  or  by  the  churchwardens  and  a 
minority  of  the  vestry,  or  by  the  churchwardens  afterwards. 
But  upon  the  supposition  that  the  vestry  have  some  discre- 
tion to  exercise,  I  agree  with  the  Court  of  £rroi%  that  the 
distinction  is  not  an  unimportant  one. 

The  next  point  of  difference  is,  that  where  a  rate  is  made  *2.    Where 
by  the  churchwardens  in  vestry^  there  may  be  a  minority ;  "Jl^h^^eiis 
if  made  out  of  vestry^  it  must  be  the  act  of  the  church  war-  in  vestry,  may 
dens  alone.    I  cannot,  after  mature  reflection,  perceive  that  ^  ^  minonty. 
.this  distinction  is  of  any  essential  importance,  for  I  cannot 
understand  how  the  minority  can  confer  any  legality  upon 
the  act  which  would  not  equally  attach  upon  it  if  done  by 
the  churchwardens  alone.    The  minority  may  vary  from  ap- 
proaching dose  to  a  majority  of  the  vestry  down  to  a  single 
individual.     I  have  no  safe  rule  on  which  to  stand.    I  can- 
not, therefore,  rely  upon  this  difference ;  and,  save  what  I 
have  already  noticed,  other  difference  between  the  case  de- 
cided and  the  present  one,  I  can  find  none. 

I  will  now  endeavour  to  consider,  whether  any  authorities       Anthorities 

in  common  law  or  ecclesiastical  law  so  apply  to  the  present  applicable  to 

case  thus  distinguished,  as  to  render  this  rate  valid,  though 

the  former  was  illegal  ?    There  is  one  peculiarity  attending 

the  making  of  this  rate,  which  possibly  may  be  deemed  of    Peculiarity  of 

great  importance,  namely,  that  it  was  made  by  a  vestry  sum-  ^J,'*'?'  ^^^ 

moned  in  the  ordinary  manner,  but  in  consequence  of  a  Mo-  sequence  of  a 

nition  issued  by  this  Court,  calling  upon  the  churchwardens  ™onition  fipom 

,       ,  ^  .       »        .    .  .  ,  this  Court. 

to  take  the  necessary  steps  to  put  the  church  in  repair,  and 

directing  them  to  call  a  vestry  for  a  particular  day,  for  the 

purpose  of  making  a  rate ;  a  mode  of  proceeding  authorised 

by  a  precedent  recently  set  in  the  Court  of  Arches.     I  had 

VOL.  I.  3   p 
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Mat  4u  tome  doabts,  which  I  expressed  at  the  tiiiie»*  and  they  m 
VeimTGif^ma  ^^^  "^  altt^cther  dispelled^  as  to  the  propriety  of  fixing  tbe 
day  and  hour  in  the  Monition  ;  bat,  be  that  as  it  maj,  tk 
rate,  howsoever  otherwise  made^  is  made  in  pursiuaioe  oftht 
directions  of  this  Court,  and  such  directions,  until  the  cod- 
trary  be  decided,  I  must  consider  as  legally  giren  by  a  cod* 
petent  authority :  indeed,  there  is  an  abundance  of  preeedo^ 
to  support  this  course  of  proceeding.  But  with  regard  toi 
rate  so  made»  although  there  are  precedents  for  issning  i 
Monition,  yet  with  a  regard  to  a  rate  made  by  the  dmidi- 
wardens  and  the  minority  of  the  vestry,  I  confess  I  can  find 
in  the  eoclesiasticBl  law  no  such  authority  whatever.  Witb 
the  single  exception  of  Gaudem  v.  8My,  I  can  find  no  cut 
applicable  to  a  rate  made  as  the  present  rate  was  made^  mi 
that  case  of  Gaudem  v.  Sellnff  if  it  be  an  authority,  is  m 
authority  for  making  a  rate  by  the  churchwardens  alone,  ord 
not  in  conjunction  with  a  vestry. 

Since  the  former  Braintree  case  was  agitated,  Mr.  ArA- 
Ecclesiastical  dcacon  Hale  has  rendered  a  veiy  valuable  service,  by  bring' 
authorities,  yjog  to  light  a  collection  of  praeedenu,  with  reference  t» 
lected  by  Arch-  proceedings  in  the  Ecdesiasdoal  Courts,  to  enforce  the  re 
deacon  Hale    pairs  of  churches.     I  have  examined  them  all  carefully,  b«t 
applicable   to  ^  ^^  ^"^  ^^  them  can  I<find  the  trace  of  an  authority  sffim- 
present  case,     ing  the  validity  of  a  rate  made  by  the  churchwardens  mdA  t 
minority  of  the  vestry.    One»  indeed  (though  it  is  scsroeiT 
proper  to  dte  a  single  precedent  from  a  country  court)  woulii 
shew  (A.  D.  1600)  that  the  supposed  course  was  to  direct 
the  churchwardens  alone  to  make  a  rate,  and  that  toreimbarff 
the  churchwardens  of  a  fimner  year.f     It  may  be  vdl 
briefly  to  notice  some  of  these  precedents,  observing  at  tbe 
same  time,  that  there  is  a  manifest  distinction  between  the 
actual  making  of  a  rate,  and  voting  by  the  vestry  thit  i 
rate  should  be  made ;  that  if  this  distinction  be  not  kept  ii 
mind,  these  precedents  may  go  a  length  which  eoiild  wt 
now  be  maintained ;  namely,  that  a  rate  might  be  now  made 
by  order  of  the  Ecclesiastical  Ckmrt,  without  in  the  first  in- 
stance calling  a  vestry  at  all :  this^  whether  done  by  coo- 
missicm  from  the  Ecclesiastical  Court,  or  by  order  to  the 
*  See  ante,  p.  171.  t  UiiMp,  p.  198. 
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crhurehwardens,  it  deurly  illegal.     It  may  be»  that  some  oi      Mat  4. 

the  precedents  collected  by  Mr.  Archdeac(»i  Hale  are  of  this  y^iJ^^GadmB, 

description,  nam^y,  precedents  before  it  was  decided  that  a 

rate  made  by  commission  from  the  Ecclesiastical  Court  was 

illegal.    The  decision  in  Rogers  v.  Danenawl'^  was  not  till 

1675,  when  it  was  decided^  that  audi  rating  by  commission 

was  ill^;al.  A  precedent  applicable  to  the  present  case  would 

be  a  case  where  a  rate  was  made  by  the  churchwardens  and 

a  minority  of  the  yestry,  and  afterwards  enforced  by  the 

Ecclesiastical  Court :  a  case  where  proceedings  were  had 

against  individual  parishioners,  not  to  recover  the  rate,  but 

to  punish  thcmt  would  not  tend  to  uphold  the  rate,  but  the 

contrary. 

I  shall  now  endeavour  to  classify  some  of  these  preoe»  Their  natm*. 
dents.  1.  There  are  Monitions  to  churchwardens  to  repair 
—a  prooeeding  strictly  legal.  2.  Monitions  to  churchwar* 
dens  to  call  parishioners  together  to  make  rates,  as  in  the 
present  case.  3«  CommisMons  for  making  rates,  which  are 
illegal.  4.  Monitions  to  churchwardens  to  make  rates,  but 
not,  so  far  as  I  can  discover,  alone  (except  in  one  instance, 
to  which  I  have  alluded),  but  in  the  usual  way,  in  vestry, 
with  the  parishioners.  5.  Orders,  that  if  churchwardens  do 
not  certify  that  the  repairs  are  done,  the  case  would  be  re^ 
ferred  to  the  High  Commission.  6.  Instances  of  persons 
being  punished  for  not  paying  the  rate  made  by  the  vestry. 
7.  Several  cases  of  interdict.  But  there  is  not  one  case  of  a 
rate  made  by  the  churchwardens  and  minority,  much  less 
a  case  where  a  rate  so  made  was  enforced.  Recollecting  the 
deep  interest  which  this  question  of  church-rates  has  excited, 
a^  what  laborious  and  painful  investigatianshave  been  made 
by  the  most  learned  persons,  and  that  a  question  nicely  di- 
vided from  the  present,  intimately  connected  with  it,,  has 
been  a^iudicated  before  twelve  judges  of  the  realm,  and  no 
eccleoastical  authority  produced,  I  may,  I  think,  venture 
to  aay  that  none  is  in  existence.  It  would  be  mere  waste  of 
time  to  go  over  the  bo(^s  cited  in  former  discussions,  and  I 
shall  abstain  from  such  fruitless  toil. 

Similar  observations  ^ply  to  any  investigation  into  the    Common  law 

•  I  Mod.  194^  836,  fc  «  Mod.  a  uuioriMCT 
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Mat  4.       authorities  of  the  common  law.    The  jodges  say  there  ne 

Vdtvv.Cfodmg.  ^^^^  ^PP^ying  to  a  rate  made  by  churchwardeDs  alone:  hid 

there  been  any  applying  to  a  rate  made  by  chordiwardaH 

ble  to  present  *^^  '^  minority  in  vestry,  they  must  have  been  prodnced. 

cue.  xhe  solitary  authority  which  had  to  be  cited  in  support  of  t 

rate  made  by  churchwardens  alone,  the  anon,  esse  in  Vcn- 

tris,  has  been  disposed  of  by  the  Court  of  Error,  so  ivis 

applied  to  the  former  Braintree  case,  and  there  is  Dothbf 

but  conjecture  unsupported  by  facts  to  make  it  affable 

to  the  present* 

There  is,  then,  no  authority  in  the  Ecdesiasticsl  Coorts 

Authorities  or  at  common  law  to  support  this  rate ;  but  I  am  fuitberof 

^^re^rate  opi°>on  that  the  authorities  dted  against  the  validity  of  tk 

have  a  strong  former  rate  have  a  strong  application  to  the  present  case,  lod 

appUcation.       ^^  ^,  ^^^^^ .  ^  ^^  authorities  speak  of  a  majoritj  b 

vestry  being  necessary  ;  all  appear  to  assume  that  the  t0J 

foundation  of  a  rate  is  the  resolution  of  the  majority ;  wA  one 

speaks  of,  or  hints  at,  a  rate  made  by  any  other  mesas  (stfe 

by  the  churchwardens  alone,  a  matter  already  disposed  oTi 

as  possessing  any  validity.    It  would  occupy  time  UDoeoes> 

sarlly  if  I  were  to  advert  particularly  to  these  aatfaoritia» 

which  are  to  be  found  in  the  report  of  the  former  esse,  od 

in  many  able  pamphlets  which  have  been  published  oa  tlw 

In  tbe  total  subject.    There  being,  then,  in  my  opinion,  a  total  tbteoa 

^nce  of  au-  ^f  ^^  authority,  either  in  ecclesiastical  or  common  Uv,  in 

support  of  the  validity  of  this  rate,  it  is  dear  that  upon  sock 

ground  it  cannot  be  supported,  and  if  I  were  to  enforce  isdi 

a  rate  on  such  a  supposition,  I  should  be  mjilring  Uw,  «i) 

not  dedaring  it,  and  that  too  in  a  matter  in  which  eteiy 

Court  has  been  most  cautious,  namely,  the  impositioDof 

a  tax* 

can    the    rate      V.  These  preliminary  considerations  bdng  disposed  df,  I 

aniUo^'with^  now  address  myself  to  the  last  question, — namely,  whether. 

corooration       there  being  no  authority  in  common  or  ecdesiasticsl  liw  in 

and^election     gypp^  ^f  the  validity  of  this  rate,  it  is,  nevertheless,  to  be 

sustained  by  analogy  to  the  law  applicable  in  particulsr  cue 

to  corporations  and  elections.     In  applying  my  mind  to  this 

question,  I  feel  the  utmost  distrust  of  my  own  ability  to 

discuss  or  determine  it  with  adequate  learning  or  legal  dit- 
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crimiiMtioii.  The  branch  of  learning  necessary  to  be  known  May  4. 
safely  to  understand  the  proposition^  is  whoUy  foreign  to  yv.  TTLk,^ 
the  practice  and  ordinary  jarisprudence  of  these  Courts, 
and  if  this  doctrine  be  really  the  foundation  on  which  such 
rates  stand,  it  seems  not  a  little  extraordinary  that  it  should 
for  ages  have  been  unknown  to  these  Courts,  to  whose  ex- 
dusive  jurisdiction  belong  all  causes  for  the  recovery  of 
church-rates.  I  do  most  strongly  feel  that  this  question  be- 
longs to  Courts  accustomed  to  cases  of  mandamus  and  quo 
nfarranto,  and  I  distrust  myself  at  every  step  I  take  regard- 
ing it. 

In  stating  the  proposition,  I  shall  endeavour  to  use  the 
words  of  the  Court  of  Error : — ^'  Members  of  a  corporation  ^  The  propo^ 
aggregate,   being  assembled  together  for  the  purpose  of  ^|^^''  ^  ^"**' 
choosing  an  officer  of  the  corporation,  the  majority  protest 
against  and  refuse  altogether  to  proceed  to  any  election;  in 
which  case,  they  throw  away  their  votes,  and  the  minority, 
who  have  performed  their  duty  by  voting,  have  been  held 
to  represent  the  whole  number."    On  the  same  principle,  it 
is  contended  that  parishioners  duly  assembled  in  vestry  for 
the  purpose  of  making  a  church-rate  wanted  to  defray  the     The  analogy 
expense  of  repairing  the  church  (and  to  this  it  may  be  >^po*^ 
added,  that  the  vestry  was  called  in  pursuance  of  a  Moni- 
tion from  the  Ecclesiastical  Court),  the  majority  refusing, 
their  votes  are  thrown  away,  and  the  rate  made  by  the  mi- 
nority is  good.    To  ascertain  whether  the  two  cases  are  ana- 
logous, two  things  are  necessary :  first,  to  understand  the 
principle  upon  which  the  first  proposition  is  supported  at 
common  law ;  secondly,  to  understand  and  compare  the  facts 
of  the*  two  propositions  said  to  be  analogous,  in  order  to  see 
if  there  be  a  real  analogy  between  them. 

I  must  extract  as  well  as  I  can  the  common  law  doctrine     Fteliminary 
from  the  authorities  (perhaps  I  ought  more  properly  to  say  qu^tioii,— 
the  only  authority)  cited ;  but  before  the  comparison  can 
with  propriety  be  made,  another  task  must  be  accomplished. 
Before  I  can  trace  the  analogy  between  the  cases  of  elections     History  of 
corporate  or  otherwise  and  church-rates,  I  must  consider  ^°'^^^^^* 
the  legal  origin  and  usages  with  regard  to  church-rates. 
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Mat  4.       Similarity  or  dininikuity  cuoiok  be  ucertdned  till  thetwi 

Vdmr^Q^dma.  ^^*^  ^  ^  compared  are  both  understood* 

Relttctant  as  I  am  to  attempt  to  enter  at  large  into  the 
hiftoiy  of  church-7ate%  yet^in  order  to  compare  tlie  unking 
of  a  cfanrch-rate  with  the  eleotion  of  an  officer  of  a  coqN» 
tion,  it  ia  Beceettfy  that  I  dioakl  gire  an  outlioe  of  viM 
in  my  opauan  chnrch^ntes  are,  and  of  the  1^  renediB 
Ar  enforcing  the  repsir  of  churches. 
Parishionen      That  the  parishioners  are  boaad  to  repair  the  nave  of  tbe 
tTnJtlTZ  <*««*»  "  •  proposition  eitablished  by  all  authoritiei  in  iB 
church.  the  books,  of  ecclesiastical  and  common  law;  but  within 

gard  to  the  origm  of  that  oUigadon,  its  nature*  and  the  rav- 
dies  for  enforcing  it|  tliere  is  mudi  room  for  dtiTcRBee  tf 
opinioo.  f  do  not  venture  (and  it  is  not  neoeaasry)  into 
paths  proper  to  be  trodden  only  by  die  learned  antiqwy; 
Hie  Stat  13 1  look  to  the  legal  authorities  alone.  The  Statate  Cm» 
^'  '  ^*  '  specie  4ga<«»— «nd  it  now  has,  whatever  it  may  bavebsi 
originally,  all  the  force  and  effect  of  a  Statute— appon  ib 
me  to  estaUish  fully  these  porafts: — I.  That  pariahiiBen 
were  accustomedi  before  the  passing  of  that  Statute^  to  n* 
pair  the  nave  or  body  of  the  church.  2.  That  the  Spntnl 
Courts  in  those  days  punished  persons  who  refose«i  to  ^ 
so.  S.  That  the  Temporal  Courts  had  interfered  by  ^ 
biticn.  4.  That  by  this  Statute  they  were  restrained  fm 
so  doing :  consequently,  the  legality  of  die  obligation  e^ 
the  right  of  the  Spiritaal  Courts  to  poniah  for  not  repiinil 
were  established  by  the  statute  law  of  the  land.  As  totk 
nature  of  that  obligKtioD,  nothing  is  said  in  the  Statute;  M 
all  the  authorities,  from  the  earliest  times  to  the  present  dif, 
shew  what  it  was.  The  whole  nation  inthose  times  vt>^ 
one  religion ;  to  profeaa  a  different  optnion  was  here^i  * 
capital  crime.  Tosuppcut  thatrdigtonwasareitgiouadiitj 

binding  upon  the  conscience  of  all,  to  secure  the  porfav 
anoe  of  rites  deemed  cssentiai  to  the  safety  of  the  <oii' 
Therefore,  upon  any  account^  the  uphoMing  of  the  9oi 
ediice  by  those  bound  to  uphold  it^and  ^e  rdigious  viO» 
of  the  obligation  itself,  gave  the  jurisdiction  to  enfioroe « 
to  those  Courts  which  arose  out  of.  and  were  cODSief^ 
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with,  the  establiflhment  for  preserving  the  religion  of  the      May  4. 
laxidy  the  foundation  of  whose  proceedings  was,  and  still  is»  yjglZQcalma. 
fro  salute  anima,  and  the  jurisdiction  was  given  to  those 
Court,  exdurirely.    There  may  be  name  differeiiee  of  opi-  to  'Z^StZ 

nion  on  this  pointy  but  I  am  clearly  convinced  that  the  obligation  given 

.  *.     ^.  LI*     ^«       •  J      _^  •  •-to  Spiritual 

obhgation  was  an  obligation  tn  personam,  and  not  m  rem;  it  court. 

independently  of  property,  though,  of  course  and  ne«  ,  The  obliga- 
;  the  extent  and  degree  to  which  the  obligation  was  ^^|||^^  ^' 
to  be  enforced  mast  be  measured  by  property,  or,  in  other 
words,  by  die  ability  of  the  individual.  There  could  be 
neither  r^igious,  nor  moral,  nor-  equitable  obligation  to 
compel  one  individual  to  contribute  in  a  greater  ratio  than 
another,  and,  therefore,  ability  was  the  standard.  Ability  Property  the 
induded  every  species  of  property ;  it  was  a  direct  tax  upon  JIJ^'^^n^ 
none.  If  I  am  correct  in  describing  the  nature  of  the  obli-^  tion. 
gaidon,  it  appears  to  me  to  follow  diat  it  did  net  necessarily 
attach  more  particularly  upon  any  species  of  property;  it 
was  no  lien  upon  land  or  stock,  nor  upon  one  more  than 
another.  In  tliose  days,  however,  land  and  stock  consti- 
tuted the  sol6  property  yielding  a  profit;  therefore,  land 
and  stock  became  in  practice  a  criterion  of  ability.  If  I  am 
asked  for  authority  as  to  these  positions,  I  need  only  refer 
to  those  collected  in  Prideaux*  fbom  John  of  Athon  and 
Lyndwood.  I  might  quote  the  opinion  of  the  profession  in 
Doctors  Commons  from  the  earliest  period  down  to  the  pre* 
sent  day,  for  in  the  Poole  case,f  scarcely  twenty  years  back, 
it  was  decided  by  the  authority  of  the  Delegates,  that,  in 
ascertaining  the  ability,  other  property  may  be  taken  into 
consideration,  as  ships  and  stock  in  trade.  With  regard  to 
land,  it  mattered  not  if  the  individual  who  occupied  it  lived 
out  of  the  parish  i  he  was  an  inhabitant  by  his  occupation, 
and  rateable  to  the  church-rate,  as  well  as  liable  to  many 
other  burthens  and  duties  as  an  inhabitant. 

I  purpose  next  to  consider  the  mode  by  which  this  obli-     Mode  of  en- 
gation  was  carried  into  effect.     The  Statute  Circumspecie  [P'^j?^^  ^**®  ^^ 
Agaiis  is  wholly  silent  as  to  church-rates.    The  expression, 
"  to  punish  for  that  the  church  is  uncovered,  or  not  conve- 

•  P.  58  orig.  Ed. :  p.  73  Tyrhwitt's  Ed. 
t  iUS&r  V.  BhfomfiM,  2  Add  30,  4M. 


480  CONSISTORY  COURT.  [EiirT 

Mat  4u       niently  decked/'  affords  no  reaflon  for  supposing  that  chardi- 
VdnprGoiSna  '**^  ^®"  existed.     I  know  not  the  origin  of  churcb-nte. 
nor  any  authority  which  fixes  a  date.     The  earliest  case  I 
chur^rates.     ^'^  aware  of  is  in  the  Year  Books,  in  the  time  of  Edwani 
3.    But  though  there  may  be  no  direct  evidence^  thdr  oi- 
gin  is  most  naturally  accounted  for.     The  legality  of  thf 
usage  of  compelling  the  parishioners  to  repair,  established 
by  the  Statute,  naturally  led  to  the  ascertainment  of  the 
ability  of  those  so  bound.    A  rate  made  in  vestry  by  then- 
selves  was  the  fairest  and  most  equitable  mode  of  measor- 
The  rate  in-  ing  the  liability.     The  rate  was  incidental  to  and  Mowed 
H|^^  ^  ^  «P<>°  ^«  obligation :  it  matters  Httle  whether  it  is  aM  i 

by-law,  or  not. 
Remediea.  xhe  question  of  remedies  is  an  important  branch  of  the 

consideration,  and  it  appears  to  me,  that  all  the  remedie 
were  in  strict  keeping  and  unison  with  the  origin  and  nitoi 
of  the  obligation.    They  emanated  from  the  Ecdesiastiol 
Obligation  a  Court  alonCs  because  the  obligation  was  a  religious  obligi- 
oii*?he*con"^*  tion  on  the  conscience,  not  a  charge  upon  property,  nori 
science.  common  law.  obligation  with  regard  to  property,  in  the  cr- 

dinary  sense  of  that  term.  Before  the  Statute,  the  Spiritati 
Courts  punished,  as  the  Statute  says;  it  does  not  sayfc 
not  making  rates,  for  nm  conHat  that  rates  existed;  butlx- 
cause  the  repairs  were  left  undone  by  those  who  oagfat  to 
have  done  them.  Such  punishment  must  have  been  excoB- 
munication,  and  other  ecclesiastical  inflictions,  and  tbe  io- 
position  of  fines,  as  far  as  we  can  infer  from  the  Stitote- 
There  is  still  preserved  in  the  Register  Brevium,  a  Writ  of 
Cionsultation,*  recognized  by  Fitsherbert-f  ThetenDSo^ 
this  Writ  are  given  by  Mr.  Swan  ;l  it  was  from  tbe  Court 
of  Queen's  Bench,  and  directed  to  the  Bishop  of  UxKfk 
and  recites  that  it  had  been  intimated  to  the  Court  thatvixi 
the  bishop  was  proceeding,  according  to  his  office,  agiii^ 
R.  de  C,  a  parishioner,  who  had  neglected  or  refused  to  ax) 
in  repairing  the  nave  of  the  parish  church,  ''of  wbich  d^ 
fects  the  amendmoit  and  reparation  are,  by  notorious  m 
approved  custom,  known  to  belong  to  him  and  tbe  other 

•  /7a7.Brfv.  44  a.  f  i\r«t.Bffw.  110. 

t  C^unA  Repairs  and  the  Remedie$  fir  m^imAtg  iim  (IMI?-^^ 
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parishioners^  to  the  danger  of  his  soul,  the  evil  example  to  Mat  4. 
others,  and  the  great  damage  and  injury  of  the  aforesaid  y^Z^^ch^ng. 
church  ;**  that  the  bishop  was  desirous  to  proceed  against 
the  said  R.  **  for  the  correction  of  his  soul  in  the  premises^ 
and  to  determine  to  do  what  is  just  and  expedient  for  the 
salvation  of  his  soul,  according  to  the  canonical  institutions ; 
the  said  R.  being  anxious  to  decline  your  jurisdiction  and 
the  correction  of  his  soul  in*  the  matter,  and  suggesting  in 
our  Chancery  that  he  was  impleaded  before  you  in  the 
Court  Christian  of  a  lay  fee  in  C,  has  procured  our  Writ 
of  Prohibition,  to  be  directed  to  you,  that  you  should  not 
pursue  that  plea  in  the  Court  Christian ;  under  which  pre- 
text you  have  discontinued  to  proceed  in  the  aforesaid  cor- 
rection, to  the  great  peril  of  his  soul,  and  the  manifest  injury 
of  the  liberty  of  the  church*"  The  Court  considered  that 
the  plea^  that  the  party  was  impleaded  of  a  lay  fee,  was  not 
a  sufficient  ground  on  which  to  grant  a  prohibition,  and  the 
Writ  of  Consultation  went  to  the  bishop,  to  proceed  against 
the  party. 

Precisely  a  similar  course  of  proceeding  followed  when 
rates  had  become  usual  and  customary — criminal  proceed- 
ings issuing  from  the  Ecclesiastical  Court — ^the  result,  in- 
terdict and  excommunication    of  individuals.     Looking  at 
the  consequences,  both  civil  and  spiritual,  and  to  the  writ 
de  excommunicato  capiendo,  these  remedies  were  all-power-    The  remedies 
ful  in  those  times,  both  with  regard  to  the  making  and  en-  "^f^^^  "" 
forcing  rates.     Then  came  the  Reformation,  but  no  tolera- 
tion.     No  one  could  then  venture  to  offer  resistance  on  the 
ground  of  a  difference  in  religious  opinions.     Opposition 
was  seldom  offered,  for  not  only  the  old  remedies  remained, 
but  a  new  and  most  powerful  engine  for  enforcing  obedience 
was  established — the  High  Commission  Court,  which  was     The  High 
called  into  existence  by  the  Stat.  1  Eliz.,  and  continued  to  ^JJl^*"*'®" 
exercise  its  extraordinary  power  till  annihilated  by  the  Stat. 
17  Car.  I.     Its  authority  was  invoked  for  the  purpose  of 
compelling  the  repairs  of  churches,  as   appears  from  the 
86th  Canon,  which  directs  all  who  have  authority  to  hold 
visitations,  to  survey  the  churches  once  in  every  three  years, 
and  certify  the  High  Commissioners  for  causes  ecclesias- 

VOL.  I.  3  Q 
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Mat  ^      ticaly  every  yeari  of  such  defects  in  any  of  the  said  chnrcha 

Vebuv  OotHna  **  ^^^  ^'^^  ^^^  remaining  unrepaired,  and  the  names  and 
surnames  of  the  parties  faulty  therein ;  upon  whidi  ceftii- 
cate^  the  High  Commissioners  were  ex  qfficio  memo  to  seitd 
for  such  parties  and  compel  them  to  obey  the  just  and  lawful 
decrees  of  such  ecclesiastical  ordinaries.  Can  any  one  doubt 
the  efficiency  of  this  tribunal,  when  its  powers  were  adminis- 
tered ex  qfficio  mero  by  Archbishop  Laud  and  his  coadjutor? 
I  think  there  can  be  no  doubt  of  the  existence  of  a  perfect  ou- 
chinery  at  that  time  for  enforcing  the  obligations  of  the  lav. 
After  .that  Court  had  been  deprived  of  its  funcdons,  the  or- 
dinary Ecclesiastical  Courts  still  exercised  the  powers  wilii 
which  they  were  originally  invested,  for  the  moet  part  (ai 
appears  from  Mr.  Hale's  book,  and  other  authorities) — I  m 
for  the  most  part— in  the  criminal,  and  not  in  the  civil  fbrn, 
by  proceedings  ex  officio  and  not  in  a  church-rate  came: 
most  of  the  precedents  in  Mr.  Archdeacon  Hale's  boi^  ire 
criminal,  not  civil.  That  such  powers  were  effectual  for  tbe 
purpose,  up  to  a  very  late  period,  I  think  no  one  can  doabt. 
True  it  is,  the  Courts  were  compelled,  for  the  purpose  of 
enforcing  their  authority,  to  resort  in  some  degree  to  met- 
sures  which  were  subsequently  pronounced  illegal*  as  the 
The  original  issuing  of  commissions  to  make  church-rates ;  but  all  tbdr 
onus  subsist  Qpig^mj  i^q^  lega\  forms  remain  to  this  time  untouched  bj 
Statute :  whether  effectual  now,  it  is  not  for  me  to  say— 
into  that  question  I  must  not  now  be  led.  They  are  not 
obsolete  in  law ;  they  have  a  legal  existence ;  but  tfaef 
never  have  been  applied  to  enforce  or  punish  for  not  pijii^ 
suoh  a  rate  as  this. 
Mandamus.  Before  I  quit  this  subject  of  remedies,  I  must,  very  im- 

willingly,  speak  of  mandamus — unwillingly,  because  it  is  not 
a  subject  with  which  1  am  conversant,  or  which  I  can  st* 
tempt  to  fathom ;  but  it  may  have  scmie  conneetioD  with  the 
analogy  I  am  now  endeavouring  to  examine.  It  has  beei 
said  that  a  mandamus,  to  make  a  churdi-rate,  has  been  re- 
Refused,  fused,  because  church-rates  are  of  ecclesiastical  cognisaDce. 
What  is  the  true  meaning  of  this  reason  ?  I  conceive  that 
the  history  of  the  obligation  to  repair  affords  the  true  cxpii- 
nation ;  that  church-rates  are  a  mere  incident  to  that  obljgta* 
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tion^  which  is  of  Bpiritual^  not  lay  cognizance ;  because  that       Mat  4. 
obligation  is  purely  religious  and  binding  upon  the  conscience,  vd^v.GoMlina, 

and  therefore  enforceable  in  the  Ecclesiastical  Court  on  that , 

because  obliga- 

groundy  which  is  the  foundation  of  all  its  proceedings  pro  sa-  tion  a  religious 
luieaninue,  **'**• 

Having  thus,  as  briefly  as  I  could  with  a  just  regard  to  Election  law. 
perspicuity,  stated  my  notion  of  the  obligation  to  repair,  and 
of  the  means  of  enforcing  such  obligation,  I  now  proceed  to 
consider  the  rules  governing  elections,  in  order  to  compare 
the  two  subjects.     The  case  of  Oldham  v.  JVaintoriphi  is  cited,      Oldham  v. 
as  establishing  a  doctrine  which  is  said  to  be  strictly  analo-     ^^^"^  • 
gous  to  the  present  case,  and  ought  to  decide  the  point  in 
favour  of  the  rate.    Now,  what  are  the  facts  of  that  case  ? 
An  election  was  to  take  place  of  a  town -clerk  for  Nottingham : 
when  the  electors  met,  nine  voted  for  Seagrave,  and  the  ma- 
jority present  did  not  vote  at  all,  considering  the  office  to  be 
filled,  the  mayor  having  nominated  a  person  to  that  office. 
The  majority,  consisting  of  11,  protested  against  the  election, 
but  no  other  candidate  was  nominated.    The  Court  of  Queen's 
Bench  decided  that  the  mayor  had  no  right  to  nominate  that 
person  to  fill  the  office,  and  that  the  election  of  Mr.  Seagrave 
was  a  good  election,  notwithstanding  he  was  elected  by  a 
minority  of  the  persons  present.     Now,  it  is  quite  manifest, 
that,  with  regard  to  the  circumstances,  it  is  impossible  to 
conceive  two  cases  more  widely  different  than  that  case  and 
the  present ;  but  it  may  still  afford  some  principle  applicable 
to  it.     Upon  what  ground  did  Lord  Mansfield  decide  in  fa- 
vour of  Seagrave's  election  ?     Upon  a  very  clear  and  intel- 
ligible gpround  ;  that  the  electors  present,  who  did  not  vote 
at  all,  must  be  held  to  have  virtually  acquiesced  in  the  elec- 
tion of  those  who  did.    Another  principle  adverted  to  in 
that  case  was,  that  at  an  election,  those  electors  who  vote  for 
an  unqualified  person,  with  notice  of  his  incapacity,  throw 
away  their  votes.     Now  look  at  the  present  case.     A  vestry      inapplicable 
is  held  pursuant  to  a  Monition  from  this  Court,  calling  upon  ^1  analogy  to 
the  parishioners  to  meet  on  a  certain  day  and  make  a  church-  ^gj^ 
rate.    The  subject-matter  is  church-rate,  and  not  the  election 
of  a  corporation  officer.    The  churchwardens  propose  a  rate; 
an  amendment  refusing  the  rate  is    proposed,  put   and 
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Mat  4.       carried  in  the  vestry,  by  a  show  of  hands,  and  no  poll  is 

VdeyyGosUmi  ^^^^'^^^  >  *hen  the  churchwardens  produce  a  rate  rf 
2s,  in  the  pound,  which  is  signed  by  the  vicar,  cbttixb* 
wardens,  and  several  rate-payers ;  but  this  rate  was  not  pro* 
posed  to  the  vestry,  nor  put  by  the  chairman  to  the  vestrr; 
for  there  was  no  voting  of  any  kind  after  the  show  of  bands 
had  been  taken.  The  two  cases  being  thus  totally  different, 
I  must  now  inquire  whether  such  difference  constitutes  dis- 
tinction. 
Mot  til  eadem     Is  an  election  of  a  corporate  officer,  or  member  of  Psrlii- 

matena,  ment,  in  eadem  materia  with  the  making  of  a  church-rate? 

It  appears  to  me  not  to  be  so.  In  the  case  of  an  election,  tke 
act  to  be  done  is,  choosing  a  qualified  individual  to  supply  a 
vacancy  ;  discriminatory  choice  amongst  qualified  individuals 
is  all  that  belongs  to  electors.  An  election,  being  begun, 
must  be  finished.  The  making  a  church-rate,  under  wdi- 
nary  circumstances  at  least,  involves  many  considerations; 
how  is  it  possible  to  say,  that,  because  a  rate  is  proposed,  it 
must  be  voted,  or  that,  like  an  election,  once  bejgon,  it  most 
be  finished  by  making  some  rate?  Other  consaderstioiB 
arise:— -what  repairs  are  necessary; — ^in  what  manner thcj 
shall  be  done  ; — whether  the  estimates  be  sufficient  ;- 
whether  they  shall  be  done  at  once ;— ^whether  aoe  rate  sbaD 
be  made  for  the  whole,  or  separate  rates.  Surely,  even  after 
this  brief  and  imperfect  comparison,  it  would  be  extremrij 
difficult  to  say, — at  least  I  cannot  say — ^that  an  electioB 
and  the  making  of  a  rate  do  not  involve  very  disdnct  con- 
siderations. But  compare  the  cases  a  little  further.  (Mi- 
ham  V.  Wainwright  was  decided  on  the  principle  that  the 
electors  who  did  not  vote  for  Seagrave  did  not  vote  at  aE 
and  acquiesced  in  Seagrave's  ele<:tion.  Acquiescence  is  tlie 
principle  of  Lord  Mansfield.  Could  the  same  be  predicated 
of  this  vestry  ?  Did  the  majority  not  vote  at  all  ?  Tbet 
voted  for  the  amendment  refusing  the  rate;  or,  in  other 
words,  they  in  substance  negatived  the  rate.  Most  dearlj, 
then,  they  did  vote  on  the  subject-matter.  To  say,  in  the 
face  of  these  proceedings,  that  they  acquiesced  in  the  mak* 
ing  of  the  rate,  would  be  to  make  a  declaration  in  defiance 
of  common  sense  and  common  reason.     What  it  more,  this 
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particular  rate  was  not  put  to  the  vestry  at  all,  after  the      Mat  4. 
amendment;  it  was  made  by  the  churchwardens  and  some  ygt^iTcoalma' 
individuals  putting  their  names  to  it.    Then  if  acquiescence 
be  the  principle  which  governed  the  case  of  OUUiam  v.  Wam^ 
tvrighty  it  does  not  exist  here ;  voting  for  the  amendment  is 
not  acquiescence, 

I  will  now  notice  another  supposition,  that  though  the     Quettion, 
majority  did  vote,  their  votes  were  thrown  away,  in  the  Joj!^g  ^f  ^g 
same  manner  as  votes  given  for  an  unqualified  candidate  at  majority 
an  election,  with  notice  of  his  want  of  qualification.     Are  **^w»  »^y- 
all  votes  given  against  a  church»rate  thrown  away,  or  only 
in  some  particular  cases ;  and  if  so,  in  what  cases  ?     No 
one  could  contend  that  all  votes  against  a  church-rate  are  in 
all  cases  thrown  away,  for  if  it  were  so,  it  would  be  absurd  to 
call  a  vestry  for  such  a  purpose.    Are  the  votes  thrown 
away  because  the  repairs  were  wanting  and  a  rate  was  neces- 
sary ?     Why,  no  rate  made  by  a  majority  ^(ould  be  good 
unless  these  circumstances  concur :  ergOt  all  votes  against 
all  rates  proposed  when  a  legal  necessity  arises  are  thrown 
away.    From  this  conclusion  I  can  only  escape  by  adopting 
the   principle  that  a  vestry  is  merely  ministerial,  without 
any  discretion,  a  position  for  which  there  has  been  adduced 
neither  argument  nor  authority. 

Again,  does  any  and  what  difference  arise  from  the  vestry 
being  called  in  pursuance  of  a  Monition  calling  upon  the 
parish  to  meet  and  make  a  rate  ?  That  this  Monition  has 
been  disobeyed  is  perfectly  clear ;  but  the  question  now  is, 
not  how  obedience  is  to  be  enforced,  or  the  parties  disobey- 
ing punished,  but  whether  a  rate  made  by  the  minority  is 
valid ;  whether  the  votes  of  the  majority  are  thrown  away. 
The  act  directed  to  be  done  by  the  parishioners  is  not  done ; 
the  parishioners  have  not  made  a  churd^rate ;  some  indivi- 
duals have  consented  to  this  rate ;  can  I  hold  this  to  be  a 
substitute  for  what  is  considered  the  ordinary  definition  of  a 
legal  church-rate — a  rate  made  by  the  majority  of  a  vestry  ? 

Here  again  I  am  compelled,  much  against  my  will,  and     Corporation 
with  a  full  consciousness  of  my  own  inability  accurately  to  ^^' 
understand  or  perspicuously  to  explain  the  analogy,  to  refer 
to  proceedings  at  common  law,  in  order  to  see  if  there  does 
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Mat  4.      exist  any  such  analogy  as  that  whidi  has  been  attempted  to 

Suppose  a  mandamus  to  do  an  act  ordinaril  j  and  Icgauy 
done  by  certain  persons  composing  a  oorporatioD — at  to  pot 
a  corporation  seal ;  suppose  part  billing  to  obey*  and  psit 
not.  Could  the  Court  of  Queen's  Bench  accept  tbe  will  oft 
part  for  the  deed  of  the  majority  ?  Would  it  not  compd 
the  majority  to  do  the  act  f  Would  it  not  be  a  had  retura 
to  say  that  part  consented ;  or,  if  the  return  stated  that  the 
writ  had  been  obeyed,  would  it  not  be  a  fidse  return  ? 
None  of  the  Having  now  considered,  to  the  best  of  my  ^bflity,  die 
principles  or    analogy  adverted  to  by  the  Court  of  Excheover  Chamber, 

authorities  ap-  .         ,  a  .  .  ■       j      -.1.  ^  ruj 

plicable.  AS  a  question  thereafter  to  be  considered ;  tbe  caae  oi  Cw- 

ham  Y.  Waintmghtf  and  the  reference  to  the  law  of  db^ 

tions ;  the  impression  upon  my  mind  is»  that  none  of  those 

principles  or  authorities  are  applicable  to  the  present  cawi 

But  even  if  I.  could  discover  similitude  where  I  can  see 

nothing  but  dissimilarity ;  even  if  the  argumenta  appeiitd 

to  me  apposite  to  the  subjectHBiatter»  Instead  of  diaoK|iaDt 

from  it,  I  should  still  hesitate  before  I  ventnredL  upoo  my 

own  authority,  as  a  judge  of  an  inferior  coart*  in  a  matter 

of  taxing  the  subject,  to  introduce  for  the  first  time  a  dmy 

trine  hitherto  unheard  of  in  these  courts,  and«  ao  £u-  as  I 

Presumption  know^  never  applied  to  church-rates  in  any  othcg.     If  tins 

against  the  new  j^^  doctrine  be  the  law,  it  is  a  matter  of  extreme  wonder- 

doctnne  from  ■         .      1  <•  •  1. 

non-use.  ment  to  me  that,  m  the  usage  of  centuries,  when  so  manj 

cases  must  have  called  for  its  application,  when  ao  nuaj 
powerful  minds  have  dedicated  their  learning  and  ingenuitj 
to  this  question,  it  should  first  have  been  discovered  in  the 
year  1841 ;  especially  am  I  moved  with  astonishment  wheo  1 
recollect  that  this  doctrine  would  have  taken  away  all  neces- 
sity for  interdict,  excommunication,  and  interpoaitUNioDtbe 
part  of  the  High  Commission  Court.  A  more  eaay  remedy 
for  the  disease,  a  surer  preventive  against  its  recunence,  s 
more  efficient  substitute  for  the  severer  and  haraher  reme- 
dies which  were  formerly  used,  could  not,  I  think,  hare 
been  devised :  yet,  till  the  year  1841,  though  the  necessity 
for  the  use  of  it  must  so  often  have  ooeiuTed«  there  is  in  sil 
the  books,  in  all  the  reports  on  ecdesiaaticBl  and  oomiiioQ 
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]aw,  aiimn  sUaUimm  respecting  this  panacea.    And  not  only      Mat  4. 
is  there  no  mention  of  this  mode  of  making  a  valid  church-  y^^^CoaHaa. 
rate»  not  even  when  once  or  twice  reference  has  been  made 
to  rates  made  bj  churchwardens  alone,  but  all  the  authorities* 
on  the  contraryy  describe  a  church«rate  as  a  rate  made  by  a 
majority  in  vestry.     Surely   stronger  presumptive    proof 
against  the  admissibility  of  this  analogy  could  not  be  ad- 
duced.   It  has,  however,  been  argued»  that  admit  it  I  must, 
for  the  ancient  remedies  are  no  longer  fitted  for  the  times 
we  live  in.    That  argument  has  been  already  answered  by  a 
higher  authority,  the  Court  of  Queen's  Bench ;  but  if  it  had 
not,  am  I  judicially  to  decide  Uiat  that  which  the  law  has 
not  altered  is  inefficient  for  its  purpose,  or  extinguished  as 
obsolete  ?     Did  the  Court  of  King's  Bench  so  treat  the 
wager  of  battel  in  the  case  of  A&hford  v.  ThomUnh*  though     Argument 
a  more  revolting  or  unchristian  practice  could  not  have  been  ^b*t  ancient 
retained  from  the  ages  of  the  darkest  barbarism  ?     What  suited  to  the 
said  Lord  EUenborough  ?     *<  The  general  law  of  the  land  is  times, 
in  favour  of  the  wager  of  battel,  and  it  is  our  duty  to  pro- 
nounce the  law  as  it  is,  and  not  as  we  may  wish  it  to  be: 
whatever  prejudices,  therefore,  may  justly  exist  against  dlis 
mode  of  trial,  still,  as  it  is  the  law  of  the  land,  the  Court 
must  pronounce  judgment  for  it." 

But  if  I  were  at  liberty,  notwithstanding,  to  pronounce 
ancient  remedies  inefficient  or  obsolete,  could  I  invent  a  new 
one  }  Could  I  usurp  the  office  of  the  Legislature,  and  jus 
Jacere  rum  dicere  f  If  I  could  consider  the  doctrine  laid 
down  as  governing  the  case  of  elections  to  have  an  analogy 
to  the  present  case,  and  I  entertain  no  such  opinion,  I  am 
bound  to  decide  it,  not  by  the  rules  of  the  common  law,  but 
by  those  of  the  ecclesiastical  law ;  so  says  the  Statute,  and 
so  says  Lord  Coke.  Now,  that  this  doctrine  exists  in  the 
ecclesiastical  law,  or  has  been  imported  into  it,  by  usage  or 
otherwise,  has  never  been  attempted  to  be  shewn :  I  cannot 
find  the  faintest  trace  of  it.  I  am,  therefore,  of  opinion  that 
this  rate,  so  made,  is  not  supported  by  any  authority  to  be 
found  in  ecclesiastical  or  common  law,  and  that  the  supposed 
analogy  between  this  proceeding  and  elections  corporate  or 

»  1  B.  &  Aid.  4eO. 
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Mat  4.       Parliamentary  does  not  apply.    It  is*  con8eqnaitly»  my  dntj 
VdMY.ChdinQ.  ^  pronounce  the  rate  invalid^  and  to  reject  the  Libel. 

I  am  well  aware  of  the  heavy  responsibility  which  has  ^• 
tached  to  me  in  the  discharge  of  this  arduous  duty ;  I  vdl 
know  how  many  evil  consequences*  or  supposed  evil  conae- 
quences,  may  be  attributed  to  my  miscarriage,  if  I  have  faikd 
Rate  invalid,  to  discover  the  legal  truth ;  but  this  I  know  alscH  that  I  iun 
industriously^  earnestly^  and  fearlessly,  done  my  best  to  ai- 
certain  the  law.  Once  convinced  of  what  the  law  is»  I  nercr 
will  be  induced  to  resort  to  subtle  and  ingenious  re6nenieotE 
to  defeat  that  law^  whatever  may  be,  in  the  o|miion  of 
others,  the  pernicious  consequences  of  adhering  to  it.  I  as 
well  persuaded,  from  the  history  of  this  country,  that  die 
continuance  of  bad  laws,  and  tli^  prevention  of  good  Isn 
have  in  no  small  measure  been  occasioned  by  landsble, 
though  mistaken,  endeavours  to  wrest  the  law  to  pardcok 
notions  of  justice  and  expediency,  and,  by  the  invention  of 
subtle  distinctions,  to  ward  off  evil  and  injurious  resolti» 
which,  if  they  be  the  effect  of  the  law,  ought  to  be  Rnl^ 
Libel  rejected,  died  not  by  judges,  but  by  the  Legislature.  I  rgect  tk 
Libel. 


END  OF  EASTER  TERM,  AND  THE  SITTINGS 

AFTER  TERM. 
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TRINITY  TERM,  1842. 


May  27. 

In  the  Goods  of  Edward  Colman,  dbc-— Motion. —     A  will  exe- 
The  deceased,  late  of  Norwich,  died  at  Naples,  2nd  Ajfril,  ^^„c^f^t! 
1842,  a  bachelor,  his  next  of  kin  being  an  unde  and  aunta.  nesses,  who  at- 
Having,  with  J.  J.  B.,  a  friend,  and  F.  C,  a  male  servant,  [J'^iS^oStog 
arrived  at  Naples  on  the  3rd  March,  and,  about  the  8th  of  room,  the  door 
that  month,  becoming  ill  of  a  fever,  on  the  24th,  he  expressed  ^!  communicap 
a  wish  to  make  his  will,  and  his  friend,  J.  J.  B.,  applied  to  but  in  a  sitiuJ 
Capt  G.,  the  British  consul  at  Naples,  who  waited  upon  the  tion  where  they 
deceased  the  next  day  (25th),  and  took  his  instructions  for  ^^^  ^y  the  de- 
a  will,  about  one  o'clock  in  the  afternoon;  Capt*  G.  then  ceased,  —  held 
withdrew,  and,  about  five  o'clock,  returned  with  the  will 
written  out  for  execution,  and  was  shewn  (as  before)  into 
the  deceased's  bedroom,  by  J.  J.  B.,  and  remained  alone 
with  him,  J.  J.  B.,  as  on  his  first  visit,  retiring.    In  about  a 
quarter  of  an  hour,  J.  J.  B.  and  F.  C,  the  servant,  were 
called  into  the  deceased's  bedroom,  out  of  the  adjoining 
room,  in  which  they  both  were,  by  Capt.  G.,  for  the  pur- 
pose of  seeing  the  deceased  execute,  and  attesting  the  execu- 
tion of,  the  will.     As  soon  as  J.  J.  B.  and  F.  C.  were  in  the 
bedroom,  the  deceased  proceeded  to  execute  his  will  by 
writing  his  name  at  the  foot,  and  declaring  the  same  to  be 
his  will,  in  their  presence  and  that  of  Capt*  G.,  all  three 
present  at  the  same  time,  the  will  being  placed  before  him 
on  the  bed,  and  the  deceased  being  propped  up  by  pillows 
in  bed  to  enable  him  to  subscribe  the  will.    The  deceased 
appearing  exhausted  by  the .  effort,  Capt.  G.  intimated  to 
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Mat  87.     J.  J.  B.  and  F.  C.^  that  they  had  better  retire,  and  ngn  the 

Coiman,  dee*  ^^^^  ***  ^^^  "®**  room  or  salon,  which  they  <Hd,  being 
wholly  unacquainted  with  the  requisites  of  the  statute.  The 
room  in  which  they  subscribed  the  will  communicated  with 
the  deceased's  bedroom  by  folding  doors,  each  flap  of  the 
width  of  about  eighteen  inches,  and  at  such  time  fastcDcd 
back  by  strings ;  but  the  table  in  the  room  or  salom,  at  whick 
they  signed  the  will,  was  so  placed,  relatively  to  the  ntm- 
tion  of  the  deceased's  bed  in  the  room  adjoining,  that  it  wis 
wholly  impossible  for  him  to  have  seen  the  witnesses  si^ 
the  will  from  his  bed,  in  which  he  was  not  able  even  to  tan 
himself  without  assistance.  The  value  of  the  personal 
estate  was  £1,000 ;  that  of  the  real  estate,  £12,000. 

Addams,  D.,  moved  for  probate  of  the  paper  to  the  sol« 
executor. 

Sir  H.  JftNNBR  Fust.— No  doubt,  this  was  not  a  doe 
execution  within  the  statute.  The  deoaased  was  in  a  sitii- 
tion  which  made  it  quite  impossible  that  he  could  see  the  wit* 
nesses  sign  the  wilL  If  the  rooms  had  been  aeparated  by  i 
glass-door,  and  the  deceased  could  have  seen  tbrougb  it 
what  the  witnesses  were  doing— as  in  the  caae*  where  a  Iidj 
aat  in  her  carriage  whilst  her  will  was  attested  in  an  office^ 
in  which  she  might  haire  seen  it  done^— the  Statute  nii|k 
have  been  satisfied ;  but  here  he  could  not  see  the  witncnei. 
and,  therefore,  the  will  was  nbt  attested  in  the  presence  of 

Motion  re-   the  deceased.    The  will  is  consequently  invalid,  and  1  »> 
ject  the  nftotion. 
Addams,  Proctor. 


MoTioir. 


Decbu. 


jeeted. 


Appier  sign- 
ed by  the  de- 
ceased after  the 
witnesses  bad 
signed  it,  and 
sealed  after 
they  had  sealed, 
mfiisedpfobate. 


In  thb  Goods  of  James  Bran,  nac.— >Molaoa.— Tbe 
deceased  died  in  February,  1842,  leaving  a  widow  and  tv« 
children,  minora.  On  the  18th  February^  be  guve  initrQ^ 
tions  to  his  friend  W.  B.  to  draw  a  will  for  him,  wbidi  be 
accordingly  did ;  and,  there  being  also  prasent  in  the  torn 
the  deceased's  wife  and  T.  F.,  the  deceased,  having  ^ 
proved  of  the  will,  desired  to  know  how  it  was  to  be  ea^ 
cuted*    No  ene  present  being  acquainted  with  the  fdna  d 

•  Gut&m  ▼.  IkA,  1  Bm.  CC.  8& 
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executiony  the  deceased,  after  a  short  time,  desired  his  wife      Mat  t7. 

to  sign  the  paper,  which  she  did  ;  after  which,  W.  B.  and     bJT^ 

T.  F.  signed  their  names  thereto.   The  deceased  then  affixed 

his  signature  to  the  paper,  and  declared  it  to  be  his  will, 

all  the  persons  before  mentioned  being  present  at  the  timOi 

W.  B.  then  suggested  that  seals  should  be  placed  against 

their  sereral  subscriptionsy  which  the  deceased  assented  Uh 

and  the  deceased's  wife,  W.  B«,  and  T.  F.,  placed  their  seals 

against  their  respective  signatures ;  atler  which,  the  deceased 

placed  hia  seal  against  his  name»  underneath  the  signatures 

of  the  witnesses. 

Bumaby^  D.,  in  support  of  the  motion  for  probate.  The  Moriov. 
Court  has  decided  in  the  case  of  OkUng,*  where  the  de- 
ceased signed  his  will  after  the  witnesses  had  signed  it,  that 
^e  Statute  had  not  been  complied  with.  But  in  this  case 
there  was  a  subsequent  act  of  recognition,  by  putting  the 
seal.     The  Statute  gives  no  direction  as  to  the  order  of  jthe 


Sib  H,  Jbmnkb  Fu8T.«-Is  there  any  real  distinotion  be-  Dxcsn. 
tweea  this  case  and  the  other  ?  There  was  xk>  actual  ac- 
knowledgment. The  construction  I  put  upon  the  Statute, 
in  these  ec  ^He  motions,  is,  that  the  witnesses  must  attest 
^e  signature  previously  affixed.  I  can  see  no  distinction  be- 
tween this  case  and  that  which  I  have  already  decided :  if 
there  is  supposed  to  be  a  distinction,  let  the  paper  be  pro- 
pounded, and  the  question  be  argued. 

Motion  rejected. 

CoTf  Proctor. 


Rbmbaz«l  o.  Bbmaali*. — Motion. — Simon  Rendall,  the      A  solicitor 

decewed,  died  6th  July.  1841.  having  ««de  hi-  wiU  ap-  ^J^^  ^, 

p<nnting  his  nephew,  William  Rendall,  his  sole  executor,  his  ootts,  and 

The  will  was  made  by  Mr.  J.  Mogg,  solicitor,  the  day  be-  ^^^  ^^J^ 

fore  the  deceased's  death,  and  was  attested  by  him  and  by  ground  was  not 

the  rector  of  the  parish.    The  will  was  opposed  by  George  f^^®^!*^ 

Rendall,    another  nephew,   the  deceased   having   died  a^ion,    not    al- 

widower  without  child  or  parent^  leavinff  a  sister  and  ne*  lo^^  to  be  re- 

^  ®  leased  and  r«^ 

*  Am»e^  p.  169.  examined. 


4ee 


PREROGATIVE  COURT. 


[Tin.T. 


lUndaav, 
Rendati, 

1841. 
Aug.  a 
Nov.  26. 

1842. 
Feb.  a 
April  15. 


MonoK. 


Mat  27.  phews  and  nieces.  An  Allegation  was  given  in,  upon  wbid 
the  two  attesting  witnesses  were  examined.  An  AUegatioo 
in  opposition  was  admitted,  on  which  witnesses  were  exa- 
mined. A  responsive  Allegation  was  also  admitted,  on  whidi 
witnesses  were  likewise  examined.  Publication  was  de. 
creed,  and  the  assignation  upon  the  Proctors  was  to  dedat 
whether  they  would  give  any  exceptive  All^ationB.  Od 
his  cross-examination  on  the  first  Allegation,  Mr.  Mogg  ad- 
mitted that  the  Proctor  for  Wm.  Rendall,  the  executor  pro- 
pounding the  will,  was  in  the  first  instance  employed  br 
him  to  conduct  the  cause  in  Wm.  Rendall's  behalf,  wherriw 
he  had  become  responsible  to  the  Proctor  for  his  costs;  tfaa 
he  apprehended  he  was  still  legally  liable^  and  in  the  ereot 
of  the  executor  failing  to  discharge  the  Proctor*s  bill,  tbe 
Proctor  would  have  a  remedy  against  him  and  his  partner 
for  the  amount. 

Addams,  for  the  executor,  moved  that  Mr.  Mogg  be  al- 
lowed to  make  affidavit  that  he  had  not  seen  the  evideooe^ 
and  that  he  had  not,  while  giving  his  evideDoe,  adverted  to 
his  own  liability  for  the  costs ;  then  that  he  might  be  relessed 
from  such  liability,  and  re-examined.  In  Alien  v.  Mc- 
Pherwnt*  the  witness  admitted  his  liability,  but  stated  that 
he  had  never  adverted  to  it,  and  Mr.  Mogg  is  prepared  to 
depose  to  the  same  efiect.  As  he  has  not  seen  the  evidence} 
the  motion  is  the  same  in  efiect  as  if  made  befcnne  pablici' 
tion.  [Per  Curiam.  In  a  later  ca8e,t  the  Court  gave  no- 
tice that,  in  such  instances  as  this,  it  will  not  permit  the 
witness  to  be  re-examined.  In  this  case,  publicadoo  his 
passed,  and  the  Proctor  knows  the  depositions  of  tbe  wit- 
nesses. Where  a  solicitor  is  examined  as  a  witness,  if  he  be 
responsible  for  costs,  he  must  be  released  before  his  exami- 
nation, otherwise,  the  party  must  take  the  consequences] 
In  the  other  case,  application  was  not  made  till  the  cause 
came  on  for  hearing ;  here,  the  application  is  made  the  mo- 
ment the  fact  was  known,  and  the  witness  is  not  acquainted 
with  the  evidence. 

Bayford^  D.,  on  the  same  side.  The  circumstances  of  this 
case  being  special,  it  comes  within  the  exception  of  Godrkk 

*  2  Curt.  5ia  t  Godriek  v.  Jbnsf,  2  Curt  63a 
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V.  Jones.    Mr.  Mogg^  being  an  atteating  witness,  would  be.      Mat  87. 
under  §  14  of  the  Statute,  a  competent  witness  to  support     juIj^ 
the  will,  if  the  other  witness  died.  JRauiatt, 

Sir  John  Dodson,  Q.  A«,  coii^'a.— Under  the  rule  of  the 
Court,  the  witness  is  incompetent ;  the  question  is,  whether 
there  is  any  thing  in  this  case  to  distinguish  it  from  the 
others.  In  AUen  v.  McPherson^  the  witness  doubted  whe- 
ther he  was  responsible  or  not ;  here  he  is  clearly  aware  of 
his  responsibility.  It  is  said  he  has  not  seen  the  evidence ; 
but  the  Proctor  and  other  parties  have  seen  it. 
Jenner,  D.,  on  the  same  side. 

Sir  H.  Jxnnbr  Fust.— The  circumstances  of  this  case  JaDOKxirr. 
are  not  such  as  to  induce  the  Court  to  depart  from  the  rule 
it  has  laid  down,  namely,  that  where  a  Proctor  is  retained 
by  a  solicitor,  who  is  liable  for  his  costs,  unless  he  shall 
have  been  released,  he  is  not  to  be  considered  a  competent 
witness.     The  Court  expressly  laid  down  this  rule,  and  de-     The  rule  in 
clared  it  would  refuse  any  application,  unless  under  very  *^**^  *■•••• 
special  circumstances  indeed,  to  release  a  witness  who  had 
been  examined  whilst  responsible  to  the  Proctor  for  costs* 

In  this  case,  the  witness,  on  whom  the  Court  would  have 
been  inclined  to  rely  very  much,  from  the  candid  manner  in 
which  he  has  answered  the  interrogatory  as  to  his  liability 
for  the  costs,  was  incompetent  when  examined.    This  did 
not  appear  till  publication  passed,  when  the  Proctor  who. 
produced  the  witness,  and  to  whom  he  was  responsible  for 
his  costs,  reading  the  depositions,  and  discovering  his  in- 
competency! writes  to  the  witness  (very  properly),  desiring 
him  not  to  look  at  the  depositions.     I  dare  say  Mr.  Mogg 
could  swear  that  he  has  not  read  any  part  of  the  depositions ; 
but  the  Proctor  was  aware  at  the  time  of  the  rule  of  the 
Court,  and  of  the  witness's   responsibility.     Mr.  Mogg  is  * 
ready  to  swear  that  he  did  not  depose  with  reference  to  his 
responsibility,  and  I  dare  say  he  did  not,  and  I  dare  say,  in 
other  cases,  where  witnesses  have  been  excepted  to  on  the 
ground  of  interest,  they  deposed  without  reference  to  that 
interest.     But  can  the  Court  act  on  such  a  supposition  ?     I    Applicable  to 
cannot  see  any  ground  for  departing  from  the  rule.     The  *^*  pwsent 
I'foctor  may  have  read  the  evidence,  and  may  have  found 


4M  ADMIRAI/FY  OOUBT.  [Tb&T. 

Mat  Sf7.      tliat,  widioDt  llie  testimony  of  thi*  witness^  he  coidd  not 

IfgiOaU  r,     '^>*^^  ^®  <!*^>  *nd  with  it  he  could  tostain  it»  and  be 

BmdaU,      might  or  might  not  then  determine  to  release  the  witnen. 

$  14  of  the  StBt«     With  Kgard  to  the  clauae  of  the  Statute  ( 14th),  it  nerelj 

enacts  that  a  person,  who  may  be  inoompetent  to  jopvr  i 

will,  is  competent  to  attttt  it ;  that,  though  a  peraon  attnl' 

ing  a  will  may,  at  or  after  the  execution,  be  incompeteDt  to 

prove  the  execution,  the  will  shall  not  on  that  acoonntbe 

invalid. 

I  reject  the  metioB. 

Proctors: — TMs,  for  the  ezecator;  F,  H.  Dyke^  for G«or^ 

Rendall. 


Jlftirt  GOtttt  of  OUtiiivalts* 

May  81, 

Bottomry.—      T«B  **  ABiaDNR." — Ad  or  Peffiit^fk— lliia  was  «  suit « 
^wed'^n  ^  a  bottoniry4xind,  dated  19th  June,  IMl,  thev^aael  baiv 
ground  that  the  at  that  period  at  Calcutta,  bound  finr  London*     The  bead 
ISir^iSSde'^o'lS  '^"  for  JB868,  and  12  per  cait  interest  for  the  voyage.  Tie 
bottomry,  and  ship,  on  its  arrival  in  this  country,  was  arvaated  by  ^ 
^^^  ^°"- obligees,  Bruce,  Shand,  and  Co.,  ofCaloutta,  and  an  sp- 
raapicioiu,  pnv  pearance  was  given  far  the  Directors  of  the  MaritiBie  Aaa- 
noonced  for.     ,^^  Company.    In  the  Act  on  Petition,  on  th^r  bdldf,  ic 
was  alleged  that  the  Tessely  wiiich  sailed  from  Beodand  ia 
September^  1840,  on  a  TOjrage  to  AufltraUa,  -thence  to  Cal- 
cutta and  home,  reached  Calcutta  in  May,  IML ;  that,  pre- 
▼iously  to  February,  1841,  Boggs,  Taylor,  andCoi.,  wci« 
the  mortgagees  in  possession  of  the  ship,  and  despatched 
'    her  on  her  ^voyage ;  that,  in  February,  1841,  also,  Mr.  Wn 
Shand,  jun.,  being  a  partner  in  the  firm  of  Bogga,  Taykr, 
and  Co.,  obtained  from  the  General  Maritime  Aaanraace 
Company  a  loan  of  £5,000  on  mortgage  of  the^hip;  tte 
Mr.  Wdi*  Shand,  jun.,  who  was  a  director  -of  the  Ompany. 
was  also  a  partner  in  theiiouae  of  Bnioe,  Shand*  and  Coi. 
of  Calcutta,  to  which  house  Boggs,  Ti^lor,  and  Co.,  hsd 
consigned  the  vessel ;  that  when  the  ahip  reached  Cakalb. 
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^e  waB  under  the  control  of  Braoe^  Sband,  and  Oa,  who  Mat  31. 
made  all  the  neceMttry  advance*  on  the  pertonal  credit  of  Th^^f^aim, 
Bogga,  Taylor^  and  Co. ;  that  the  master  drew  a  bill  upon 
that  house  for  the  advances  made,  being  the  sum  covered  by 
the  bottomry-bond,  executed  only  a  few  days  before  the  ship 
left  Calcutta,  and  which  was  resorted  to  by  Bruce,  Shand, 
and  Co.,  on  their  being  apprized  of  the  mortgage  of  the  ship 
to  the  Assurance  Company  ;  that  Boggs,  Taylor,  and  Co^ 
mortgaged  the  freight  to  Pirie  and  Co.,  without  notice  to 
the  Assurance  Company,  to  whom  the  vessel  and  freight  was 
first  mortgaged  for  £5,000 ;  that  the  Company  allowed  the 
freight  to  be  recdved  in  part  by  Pirie  and  Co,,  relying  on 
the  ship  and  remainder  of  the  freight  being  sufficient  secu- 
rity for  the  £5,000  advanced  by  thetn ;  that  the  bottomry- 
bond  was  unduly  concealed  from  them ;  that  the  Assurance 
Company  proceeded  to  the  sale  of  the  vessel,  which  arrived 
in  London  on  the  7th  November ;  that,  on  the  21st  Decem- 
ber, a  letter  was  received  by  the  Company,  apprizing  them 
of  the  bond,  which  letter  was  from  Wm«  Shand  and  Co.,  of 
Glasgow,  Wm«  Shand  being  the  lather  of  Wm.  Shand,  jun., 
a  partner  in  the  house  of  Bo^^,  Taylor,  and  Co^  and  Bruoe, 
Shand,  and  Co. ;  and  that  Boggs,  Ti^or,  and  Co.,  stopped 
psyment  a  few  days  before  the  21st  December*  The  greater 
psrt  of  the  reply  consists  of  denials.  The  leading  facts  are, 
that  M*Lellan  and  Co.,  the  owners,  sent  the  vessel  on  her 
voyage  in  16i0  to  Australia  and  Calcutta ;  that  Boggs,  Tay- 
lor, and  Cow  were  aortgagees  only ;  that  M^Lellan  and  Co., 
the  owners^  had  consigned  her  to  the  house  of  Bruce, -Skand, 
and  Co.,  when  she  should  arrive  at  Calcutta)  after  perftmn- 
ing  the  voyage  to  Australia;  that,  in  December,  1840,  the 
house  of  M'Lellan  and  Co.  failed;  that  Boggs,  Taylor,  and 
Cow  then  sent  a  power  of  attorney  to  Mr.  Stafford,  to  take 
possessioii  of  the  vessel;  that  he  refused  to  make  the  ad- 
vances which  were  necessary ;  and  that  Bruce,  Shand,  and 
Cot  were  not  aware  of  the  mortgage  to  the  Assurance  Com- 
pany when  the  bond  was  taken.  Hie  rejoinder  states  facts 
exclusively  relating  to  the  conduct  of  Mr.  Wm.  Shand,  with 
reference  to  his  dealings  with  the  Aasurobee  Company.  The 
final  statement  on  behalf  of  the  bondholders  concludes  by 
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Mat  31.      an  averment  that  a  bill  of  exchange  was  accepted  by  Boggs. 

Thijiadm    "^^y^®'*  ***^  ^^'^  ^^  *^®  ^**  September,  1841,  before  the 
ship  arrived. 

AftGuMXHT.  Haggard,  D.,  and  Harding,  D.,  for  the  bondboldm.- 

There  is  nothing  on  the  face  of  the  bond*  or  in  the  tnasit- 
tions  in  which  it  originated,  to  affect  its  vaEdi^.  Themoncj 
was  necessary  to  enable  the  vessel  to  put  to  sea ;  it  was  ad- 
vanced for  the  ase  of  the  ship,  and  the  bond  was  duly  ex^ 
cuted  by  the  master. 

Addams,  D.,  and  Baijford^  D.,  for  the  General  MaritiK 
Good  &ith  Assurance  Company. — The  essence  of  all  these  transsctiaffi 

cMentialtobot-  jg  f^ood  faith,  and  the  Court  will  give  protection  to  paitiis 

tioDs.  induced  improperly  to  part  with  their  money.     There  is  w 

evidence  upon  which  the  Court  can  pronounce  this  to  be  1 
valid  bottomry-bond*  There  is  no  averment  that  Uiea* 
penses  were  incurred  on  the  faith  of  a  bond  to  be  executed; 
and  it  was  laid  down  by  Mr.  Baron  Parke,  in  the  Jadidal 
Committee  of  the  Privy  Council,  in  the  case  of  the  ^Bxt^ 
9ey,"*  that  the  expenses  must  have  been  incurred  u  with 
reference  to  a  transaction  of  bottomry.  The  money  in  tbii 
case  was  not  advanced  to  cover  expenses  incurred  oq  "k 
fi&ith  of  a  bottomry-bond.  In  all  these  casesy  the  neceashifi 
of  the  ship  should  be  made  known.  It  is  not  sufficieDt  ^ 
the  master  should  go  to  a  particular  person,  and  ask  fir 
This  transao-  money  on  bottomry  at  12  per  cent    The  whole  traosidifii: 

tioD  BiupidouB.  ig  suspicious,  from  the  connection  of  the  parties  and  ti» 
conduct  of  Mr.  WnuShand.  Jacamdv.  French ;\  Botiaup^ 
V.  Wray^X 

JuDoxsMT.  I>R«  LusHiNOTOK.^ — ^It   will  make  the  grounds  of  op- 

position dear^  if  I  recapitulate  the  facts  as   set  forth  ia 
the  general  .Act  on  Petition, .  and  by  the  arguments  ot' 
Grounds  of  Counsel.     First,  that  the  bond  was  not  originally  a  bot- 

opposition.  tomry  transaction ;  secondly,  that,  .even  if  the  mooej  vere 
advanced  on  bottomry,  it  was  to  pay  debts  already  ioco^ 
red  to  other  persons;  thirdly,  that  the  conduct  of  Mr 
Wm.  Shand  towards    the  Assurance  Company,  of  w^ 

•  Gore  ▼.  GorInms  6th  Febniary,  1840.     Not  rep. 
t  12  East,  317.  t  6  I^uinL  ^07. 
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be  was  a  director,  was  fall  of  suspicion^  and  affects  the  Mat  31. 
hoase  of  Bruce,  Shand,  and  Co.,  of  which  he  was  a  mem-  „,,  "TT  . 
ber. 

With  regard  to  the  bond  itself,  there  is  prima  Jdcie  no  Evidence  in 
objection.  The  evidence  in  support  of  it,  unless  rebutted,  JJJJJJ^^  ^ 
is  sufficient  to  sustain  its  validity  :  indeed,  it  is  all  that  could 
be  expected,  unless  evidence  was  brought  from  Calcutta, 
where  the  transaction  took  place.  The  affidavit  of  M'Leod, 
the  master  of  the  vessel,  shews  that  she  was  originally  under 
the  control  of  Mr.  M'Lellan,  the  owner,  and  in  this  he  is  sup- 
ported by  Mr.  M'Lellan,  who  appears  to  have  no  interest  in 
the  present  case,  and  certainly  not  according  to  the  averment 
of  those  who  oppose  the  bond,  for  they  state  that  the  mort^ 
gage  to  Boggs,  Taylor,  and  Co.  much  exceeds  the  real  value 
of  the  ship  itself.  The  affidavit  of  M*Leod  further  states 
that  he  was  consigned  by  M'Lellan  to  the  house  of  Bruce, 
Shand,  and  Co.,  and  that  after  the  failure  of  M'LelInn  and 
Co.,  he  delivered  the  ship  to  Mr.  Stafford.  Now,  I  think 
this  mode  of  proceeding  cannot  have  been  intended  as  a  fraud 
on  the  Assurance  Company,  for  the  failure  of  M*Lel1an  and 
Co.  took  place  in  December,  1840 ;  the  power  of  attorney  is 
sworn  to  have  been  immediately  sent  to  Calcutta,  and  the 
loan  from  the  Assurance  Company  was  not  negotiated  till 
February,  1841.  The  bankruptcy  of  M'Lellan  and  Co.  ren- 
dered the  taking  possession  of  the  ship  a  very  probable  and  a 
very  prudent  course;  so  far  as  this  transaction  has  any  bear- 
ing on  the  case,  I  see  nothing  improper  in  it :  the  dates  and 
circumstances  satisfy  me  that  the  step  was  a  proper  one,  and 
not  in  any  degree  to  be  impugned. 

The  next  point  is,  as  to  the  advances ;  whether  there  was     Whether  the 
a  probability  that  they  would  have  been  made  by  any  other  Jl^vrbMnlmiSe 
party  on  personal  credit.      Is  there  any   improbability  in  on  personal 
Mr.  Stafford  refusing  to  make  the  advances  which  were  neces-  ^''^'^ 
sary?  That  some  advances  were  necessary,  the  vessel  having 
been  a  long  voyage,  cannot  be  doubted.     The  Court  has  no 
means  whatever  of  ascertaining  whether  the  master  was  origi- 
nally supplied  with  funds.  But  he  swears  that  Stafford  refused 
to  make  advances,  and  considering  that  the  house  of  Boggs, 
Taylor,  and  Co.  were  some  seven  or  eight  months  afterwards 

VOL.  I.  8  s 
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JdAY  31.      btokrupts^  I  cannot  think  there  is  any  improbability  in  the 

Bat  how  stands  the  case  with  respect  to  Brace,  Shisd, 
and  C<h  ?  It  has  been  argued  that  they  would  be  likely  to 
make  these  advances^  because  Mr.  Shand,  Jan.,  was  a  part- 
ner in  Aat  house,  as  well  as  in  the  house  of  Boggs,  Tajkr, 
and  Co.,  who  were  interested  in  the  ship  as  mortgagees  on* 
ginally,  and  as  mor^^ees  in  possession  at  the  time  the 
money  was  borrowed.  Primdjaeie,  it  does  appear  probahk 
that  that  firm,  on  being  applied  to  by  the  master,  might  hare 
made  the  requisite  advances  on  the  perscmal  credit  of  Bog^ 
Taylor,  and  Co.,  because  Mr.  William  Sfaand,  jun.,  was  i 
partner  in  both  houses,  Bog^s,  Taylor,  and  Co.,  and  Bncc 
Shandt  and  Co.  But  I  cannot  take  diis  probability  aganst 
the  oath  of  the  master,  who  swears  positively  that  ^*  be  had 
no  credit  or  means  of  procuring  such  sum  at  Calcutta  ocber 
than  the  hypothecation  of  the  barque,  and  that  the  barqae 
could  not  have  sailed  from  the  said  port  on  her  inteiMU 
voyage  unless  the  sum  had  been  advanced  and  paid  for  Ai 
purpose."  I  think  it  is  imposiiible,  according  to  those  prio* 
dples  which  must  govern  every  case  of  bottomry,  seeiDg  tbt 
there  is  no  reason  to  impeach  the  credit  due  to  the  maiter, 
or  to  attribute  any  misconduct  to  him  on  the  spot,  to  do 
otherwise  th«i  give  credence  to  hii  affidavit*  There  mij 
hAve  been  very  many  reasons  why  Bruce,  Sfaand,  and  C& 
should  have  been  unwilling  to  advance  money  on  the  per- 
tonal  credit  and  security  of  Boggs,  Taylor,  and  Ga;  tk 
very  connection  through  Wm.  Shand  may  have  tppM 
them  that  it  was  not  safe  to  do  soj  and  the  firm  at  Ca^ 
cutta  would  naturally  look  to  their  own  interest,  and  not  be 
guided  exclusively  by  a  regard  to  their  connection  with  Mr. 
William  Shand,  jun. 

It  has,  however,  been  distincdy  alleged,  on  behalf  of  the  <^ 
posers  of  the  bond,  that  Bruce,  8hand,and  Co.,  having  nmk 
advances  on  personal  security,  afterwards  received  infbmia- 
tion  of  the  loan  from  the  Ateurance  Company,  and  tbea  oas* 
verted  it  into  a  bottomry  transaction.  Of  this  averment  tiiae 
is  no  proof  whatever.  But  if  it  were  to  be  assumed  thatBogg^ 
Taylor,  and  Co.,  or  Mr.  Wm.  Shand*  the  father*  did  wcqaaxi 
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Bcttoe  and  Co*  with  the  loia  from  the  Assurance  Companjt,  Mat  ar. 
then  it  appears  to  me  that  such  fact  would  be  strongly  in  fa*  ^^  ^i^uAm. 
vour  of  a  bottomry  transaction^and  not  against  it^  and  that  for 
the  very  reason  brought  fwward  by  those  who  oppose  the  va- 
lidity of  this  bon^*  l-^ook  at  the  dates.  The  loan  transaction 
ivas  in  February,  and,  in  the  ordinary  course*  information 
thereof  must  hare  reached  Calcutta  long  before  the  arrival 
of  the  ship,  and  if  such  information  would  have  been  an  in- 
ducement to  convert  advances  on  personal  credit  into  bot- 
tomry, as  is  contended)  it  would  have  been  at  least  as  strong 
a  motive  for  not  advancing  on  personal  credit  at  all,  but  on 
bottomry  only.  The  ship  arrived  on  thfe  14th  May,  and  in- 
telligence of  the  loan  must  have  been  received  in  March,  cer>- 
tainly  in  April:  I  cannot  possibly  presume,  without  evidence, 
and  against  all  probabilitjS,  that  it  arrived  after  the  advance 
and  before  the  bond.  I  lyn  clearly  of  opinion  that  there  is  ^  fint  oUjee- 
nothing,  as  relates  to  this  part  of  the  transaction,  which  in  '^°  "' 
the  least  degree  invalidates  the  affidavit  of  th^  master,  or  is 
opfKMsd  to  ordinary  probability.  In  fact,  the  whole  argu-. 
ment  is  founded  upon  an  arbitrary  assumption  of  dates,  alto? 
gether  without  verification,  or  even  primdjacie  correctness. 

I  have  thus  disposed  of  the  first  ground.  With  respect  to  Second  ob- 
the  second,  that  a  bottomry-bpnd  cannot  be  taken  for  ad-  J^^^'i** 
vances  of  money  to  pay  debts  already  incurred  to  other  per- 
sona, the  question  of  law  involved  in  this  proposition  is  of 
great  importance ;  and  if  Mr.  Baron  Parke  expressed  him- 
self in  the  .case  of  the  *'  Hcrsey  "  to  the  effect  which  Dr.  The  ^'Heneyr 
Addams  states,  it  would  become  me  to  see  my  w^  quite 
dear  before  I  gave  an  ppimon  that  should  in  any  degree  in-, 
terfere  with  his.  But  I  do  not  conceive  it  to  be  necessary 
for  me  to  give  any  opinion  with  reqiect  to  this  point.  In 
the  present  case,  there  is  no  evidence  either  from  the  bond 
itself,  which  is  in  the  ordinary  form  of  bonds  at  Calcutta,  or 
from  the  affidavit  of  the  master,  nor  any  averment  in  the 
Act  on  Petition,  that  the  bond  was  granted  for  an  advance  of 
money  to  pay  debts  already  incurred.  I  think  the  fair  mean^ 
ing  of  the  bond,  with  the  affidavit,  does  not  substantiate 
the  profiosition.  The  bpnd  in  the  case  of  the  ''  Her^ey  *** 
was  of  a  totally  different  tenor;  it  stated  expressly  that  it 

*  3  Hagg.  A.  R.  404. 
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JKIay  31.     was  to  pay  certain  debts;  '<  that  the  master  was  cm  the  point 

TAe  Ariadne*    ^^*  P^^^'c^^^i'^r  ^  *^>  ^^^  ^**  justly  indebted  to  perwns  in 
Hobart  Town,  in  sams  of  money  amounting  altogether  to 

Objection  also  £470."    I  am  of  opinion  that  the  facto  of  the  case  do  not 
raise  the  question  of  law,  and  that  consequently  the  bond 
cannot  be  assailed  upon  that  principle. 
Third  objec      The  third  and  last  ground  is  the  alleged  coodact  of  Mr. 
'  Wm.  Shand,  at  the  time  of  applying  to  the  AssaraDoe-office 

for  the  loan,  and  with  regard  to  the  freight.  Now,  aasome, 
for  the  purpose  of  argument  only»  that  all  the  facts  alkged 
against  Mr.  Wm.  Shand  are  true,  and  then  see  how  the  csk 
will  stand.  Assume  that  the  loan  was  obtained  by  Mr.  Wm. 
Shand  on  a  false  pretence,  for  the  benefit  of  Bogga^  Taylor, 
and  Co. ;  by  what  legal  possibility  could  such  a  transaction 
affect  the  house  of  Bruce,  Shand,  and  Co.,  though  Wm. 
Shand  was  a  partner  in  both  ?  It  may  be  a  circumstaDoe  of 
suspicion,  but  it  is  impossible  to  make  it  legal  proof.  How 
could  the  mere  circumstance  of  Mr.  Wm.  Shand  being  s 
partner  of  Boggs,  Taylor,  and  Co.,  obtaining  a  loan  from  the 
Assurance  Company,  affect  the  house  at  Calcutta,  the  tvo 
firms  being  totally  distinct  ?  After  considering  the  quesboD 
as  carefully  as  I  could,  I  cannot  find  why  it  should.  It  sp- 
pears  to  me  that  the  argument  against  the  bond  has  gone 
on  the  presumption  that  the  houses  of  Boggs,  Taylor,  and 
Co.,  and  Bruce,  Shand,  and  Co.  were  one  and  the  aame,  and 
had  the  same  interest.  But  the  fact  is  not  so.  It  is  difficak 
to  understand  why  the  house  of  Bruce  and  Co.,  acting  is 
Calcutta — Mr.  William  Shand  not  being  present-^ahoiiU 

also  fiuU.  incur  risk  by  advancing  money  on  account  of  Boggs,  Taj- 

loTy  and  Co.  Nothing  is  more  common  than  for  a  person  t» 
be  a  partner  in  two  or  three  concerns,  as  ship-owners,  mer« 
chanta,  and  bankers,  and  yet  the  firms  be  different,  and  the 
interesta  distinct.  I  remember  a  case  in  the  PrerogatiTV 
Court,  thirty  years  ago^  in  which  it  appeared  that  one  of  the 
persons  concerned  in  the  suit  was  a  partner  in  no  less  thin 
six  of  the  most  important  houses  in  this  metropoAia. 

1  must  make  one  further  observation.  Has  the  Assurance- 
office  experienced  any  loss  by  this  bond,  beyond  whatmiglrt 
not  unnaturally  have  arisen  from  the  nature  of  the  securitj 
they  took  ?     They  took  a  frail  security,  which  they  knev 
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might  be  overridden  by  a  bottomry-bond  at  any  time ;  nay,  Mat  31. 
they  knew  that  the  ship  could  not  come  home  unless  Boggs^  j^  AHad 
Taylor,  and  Co.  could  find  funds  for  the  expenses  at  Cal- 
cutta— expenses^  to  a  certain  extent^  ordinarily  necessary  ; 
and  if  they  had  not  funds,  there  must  be  a  bond.  From  the 
very  commencement^  the  Assurance  Company  trusted  to  the 
credit  of  Boggs,  Taylor,  and  Co.,  to  the  extent  of  the  ex- 
pense of  bringing  the  ship  home ;  they  have  been  unable  to 
fulfil  their  engagement^  and  they  have  failed.  On  what 
principle  of  law  or  equity  is  it  that  Bruce  and  Co.  should 
bear  this  loss  ?  They  had  no  motive  for  encountering  the 
risk ;  they  did  not  encounter  it  as  the  Assurance  Company 
did,  perhaps  a  little  too  hastily,  on  the  representation  of  a 
person  who  was  a  director. 

I,  therefore,  am  of  opinion,  that  the  whole  of  these  aver-     Objections 
menta  contained  in  the  Act  on  Petition,  and  all  the  arguments  5?™  <»J«"o- 
founded  upon  them,  are  based  upon  an  erroneous  presumption,  samption* 
both  of  law  and  of  fact ;  of  law,  that  Bruce,  Shand,  and  Co. 
can  be  held  responsible  for  the  acts  of  Mr.  William  Shand,  a 
partner  in  their  firm,  acting  as  a  partner  in  the  firm  of  Boggs, 
Taylor,  and  Co. ;  of  fact^  in  presuming  that  the  two  firms 
had  one  and  the  same  interest. 

With  regard  to  the  bill  of  exchange,  I  am  of  opinion  that  Bill  of  Ex- 
it was  not  necessary  it  should  be  mentioned  in  the  bond,  and  ^*"S^' 
the  acceptance  of  that  bill  accounts  for  the  house  at  Glas- 
gow not  sooner  proceeding  against  the  ship.  It  has  been 
argued  that  the  bill  of  exchange  was  the  real,  and  the  bond 
the  collateral  security.  But  that  argument  goes  to  the  utter 
destruction  of  all  the  doctrines  laid  down  upon  the  subject 
of  taking  a  bill  of  exchange,  and  a  bottomry-bond  also ;  be- 
cause the  usual  course  is  to  present  a  bill  of  exchange,  and, 
if  you  have  reason  to  believe  that  it  will  be  paid,  you  do  not 
put  your  bond  in  suit*  But  when  the  expression  is  used 
that  a  bottomry-bond  is  a  primary,  and  a  bill  of  exchange  a 
collateral  security,  it  means  this,  and  this  only ;  that  the 
transaction  was  originally  a  bottomry  security,  and,  for  the 
facility  of  merchants,  a  bill  of  exchange  is  added  as  another 
mode  of  security.  Now,  certainly^  although  there  is  a  close 
connection  between  all  these  parties,  I  am  not  at  liberty  to 
assume  that  Shand  and  Co.,  of  Glasgow,  had  a  fraudulent 
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Mat  31.     intention  in  not  ditdonng  tbe  faet  ^b^  iIk^  htid  a  bind. 
ThelrLdM    ^°  ^^  ^  mffect Shan4 «nd Co.  of  Gk«gow»  I 


that  Wm,  Shand,  jun.,  coimnnnicated  to  tbat  bouoo  tbe  pio- 
bable  failure  of  Boggs^  Taylor,  and  Co.  But  even  if  tli^ 
did  know  of  the  probable  failure  of  Bogg%  Tajlor,  m^  Gs 
^  am  of  opinion  that  there  is  nothing  in  thai  oondnfli  la 
affect  the  bond^  the  property  of  Bmoe,  Shandy  and  Co^  md 
I  do  not  think  that  they  were  bound  to  precipitate  the  £dl  d 
Boggs,  Taylor,  and  Co.,  by  putcis\g  the  bond  in  suit  befae 
it  became  certain  that  the  bill  would  not  be  paid,  audit 
could  not  bte  certain  till  the  house  had  actually  lalled.  F« 
these  reasons,  I  am  of  opinion  that  it  is  my  duty  to  pio- 
nounoe  for  this  bond,  and  I  pronounce  for  it  aoeordiiigly.* 

Procton : — Nicholson  for  the  bondholtlen ;  Smai^  for  tbe  op- 
posers  of  the  hond. 

*  The  ibllowtng  Note  of  a  Judgment  of  the  late  Sn  Jobk  Kicboix 
(peim  EdHorem)f  in  the  esse  of  the  '*  St  Caybeumvx,"  November  flfk, 
ISaS,  may  jllustiate  the  law  of  bottomiy  tnmssctions,  in  eircumstaiica  • 
some  respects  analogous : 
Judgment.  Sir  Jobm  Nxcboli. — This  is  a  suit  to  enforce  the  p^rm^t  of  a  bot- 
tomry-bond. The  party  bringing  the  suit  is  Mr.  WilUs,  of  LiverpM^ 
agent  of  Messrs.  John  and  Phinehas  WilHston,  merchants  of  Bihrnmichi, 
and  it  is  brought  against  the  vessel  and  freight  The  vessel  ivbs  anested, 
and  an  appearance  was  given  for  the  assignaas  and  creditom  of  tbe 
owner,  Mr.  WilUani  Austin  Grooeocki  of  London,  who  bad  becoaM  s 
bankrupt  before  tlie  ezecutiop  of  the  hond.  The  bond  is  for  iC89& 
and  bears  tiyenty  per  cent,  maritime  interest,  amounting  together  te 
about  £1,000,  and  it  is  dated  the  26th  November,  183i. 

The  fiicts  and  dates  of  the  transaction  out  of  which  the  bottomry-bsad 
arose,  are  materia).  There  is  nothing  on  the  face  of  the  bond  icsdf  csl- 
Gulated  to  affect  its  validity.  From  the  evidence,  it  appears  tiuMt*  ca  tbe 
1st  September,  183i,  tbe  ship,  which  is  of  the  burthen  of  I9i  tons,«ai 
chartered  at  Liverpool,  to  Messrs.  Willis  and  Swainsoiv  as  tbe  agents  oi 
Messrs.  WiUiston,  of  Miramichi^  on  a  voyage  from  Liverpool  to  Mirant* 
chi  and  back  again,  with  a  cargo  of  timber.  The  vessel  aecordiDfir 
sailed  on  the  7th  of  September,  William  Sinchur  being  appointed  to  tbe 
command  of  the  vessel  by  Messrs.  WiUia  and  Swainsouy  vritfa  the  privity 
and  approbation  of  Mr.  Grooeock,  the  owner.  On  the  6th  Septeaibcr, 
the  Charterers  sent  a  letter  of  instnictiona  to  the  maatei^  directing  hm, 
on  his  arrival  at  Miiamichi,  to  appjty  to  Messrs.  Williston ;  telling  bin 
that  they  would  give  him  all  possible  despatch  (it  being  late  in  tbe 
season  when  the  vessel  sailed),  and  that  they  would  pay  tbe  necesauy 
disbursements,— the  bills  are  directed  to  be  sent  through  them ;  but  tbe 
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June  S. 
Thk  '*Volavt:'— Act  on  Pdiiioru—Two  colliers,  the  Colliiion.— 
Beaiiiudet  coming  up  the  river,  laden,  and  the  Volant,  going  ^q,*^   ^^ 
down,  in  ballast,  came  in  collision,  in  the  Swin,  on  the  night  and  pronoun- 
of  the  26th  February,  and  the  BeatUude  was  run  down.    In  JSJ  ^[^^^^ 
the  action  for  the  loss,  the  Court  was  assisted  at  the  hearing  ship  and 
by  Trinity  Masters,*  who  were  of  opinion  that  the  Volant  ^q^^  ^^^^ 
was  entirely  to  blame,  having  carried  too  great  a  press  of  engraft  a  per- 
sail,  and  not  having  iadopted  the  proper  measures  to  avoid  ■®°**  ^^^ 
the  collision.  The  Court  accordingly  (May  25th)  pronounced  owners,  or 

for  the  damage  :  whereupon,  against  the 

master   part* 
AddanUf  D.,  for  the  owners  of  the  BeatUudef  moved  the  owner,  of  the 

Court  to  pronounce  not  only  against  the  vessel,  but  undnst  ^^^  doing 

■1  1         1         -  1  ,  11  the    damage, 

the  master  and  part-owner,  as  the  value  of  the  vessel  would  up^n  a  pro- 

be  insufficient  to  pay  the  damage.  ceeding  origi- 

nallym  — 

Chaiterers  say,  in  the  letter,  that  th^y  expect  lie  will  tee  the  utmoet 
despatch  and  economy ;  and  they  give  hhn  a  copy  of  the  Charter-par^. 
On  the  same  day  (the  6tli  of  September ),  Messrs.  Willis  and  Swainton 
wrote  a  letter  of  advice  to  Messrs.  Williston,  at  Miramichi,  desiring 
tbem  to  watch  the  conduct  of  Sinclair,  the  master,  who  had  been  recently 
^pointed  to  the  command  of  die  vessel;  tdlingthem  that,  when  he  had 
to  pay  bilia,  it  was  to  be  throagh  them ;  and  it  ispaiticiilarly  mentioned 
in  the  letter,  "for  reimbimement  you  will  draw  on  Mr.  Austin  Groocods, 
of  liOndon:**  so  that  for  the  small  suins  of  expense  which  might  be  in- 
curred at  Miramichi,  they  were  not  to  draw  upon  the  Charterers^  Messrs. 
Willis  and  Swainson,  but  upon  the  owner.  In  the  latter  part  of  the  toyag», 
more  particularly,  the  vessel  met  with  tempestuous  weather, — on  the 
10th  or  the  1 1th  October.  She  was  dismasted,  sufiTered  severely  in  Tier 
rigging  and  hull,  said  on  her  arrival  at  Miramiehi,  the  master  applied- 
to  Messrs.  Williston,  and  on  the  S3rd  October,  made  his  protest.  A 
survey  of  the  vessel  was  recommended  (which  was  very  proper),  and, 
accordingly,  it  was  surveyed  1^  three  merchants,  and  repairs  were  re- 
commended.  The  damaged  rigging  was  sold  as  useless,  and  the  vessel 
was  repaired  and  put  in  a  condition  to  fit  her  for  returning  to  Europe 
agreeably  to  the  Charter-party.  She  received  these  repairs  with  all  pos- 
sible  despatch,  which  was  necessary  at  the  latter  end  of  October,  for  thers 
was  danger,  in  the  Gulf  of  St.  Lawrence,  of  befaig  detained  by  the  ice, 
and  of  incurring  loss  by  remaining  during  the  winter.  The  vessel  wis 
repaired  by  advances  made,  and  the  bills  were  paid  by  the  Willistons  of 
Miramichi ;  they  were  completed  by  the  end  of  November,  when  the 
vessel  wss  ready  for  sea.    Accounts  were  regularly  drawn  oiit,  and  there 

are 
*  Captain  Rees  and  Capt.  Fitzroy. 
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Juke  3^  Sir  John  Dodsan,  Q.  A.,  for  the  owners  of  the  Folani, 

cited  the  "  HapeJ**   1840,  in  which  the  Court  (the  pre- 

^^  ''      sent  Judge)  refused,  in  a  similar  case,  to  engraft  a  perwmal 

action  on  a  proceeding  in  rem, 

Addams  cited  the  Triune^f  in  which  Sir  John  Nicboll 

mre  Youchers  for  each  bill  that  was  ]Mud ;  there  cannot  be  mofe  regnhr 

accounts  than  these  which  are  annexed  to  the  protest  of  the  master,  ad 

which  were  sent  to  the  owner.    The  accounts  are  not  made  oat  m 

against  Messrs.  Williston,  but  against  Mr.  Groocock,  the  owner  of  the  tss- 

sel ;  they  are  headed,  '*  The  owner  of  the  brig  St.  Catherine^  and  all  ci»- 

cemed,to  John  and  Phinehas  Williston,  for  repairs  and  supplies  and  ae- 

cessaries  provided  for  the  said  vessel.**    Under  the  first  colamn  are  the 

dates  of  the  bills,  and  other  columns  appear  to  be  appropriated  to  tk 

dates  of  the  vouchers ;  and  amongst  other  dates,  are  several  oo  tk 

25th  November,  and  the  total  is  £765.  lOs.  5d.»  with  a  commission  of  i 

per  cent,  and  the  net  proceeds  of  the  stores  sold  are  deducted.    So  dnt  it 

is  impossible  to  desire  an  account  more  fully  and  fiiiriy  made  oat ;  asd 

the  account  is  dated  the  86th  of  Xovember.     On  the  same  day,  a  letter 

was  written  by  those  persons,  by  whom  the  advances  were  made,  to  ikr 

correspondents  at  Liverpool,  and  in  the  letter  was  enclosed  the  boctooii?- 

bond,  which  was  slso  dated  the  86th  November,  and  executed  in  tripfi- 

cate.     A  bill  of  exchange  was  signed  in  triplicate  on  the  same  dsf; 

a  special   messenger  was  sent  with  the  enclosure,   containing  tk 

bottomry-bond  and  the  bill  of  exchange  (one  of   the  threeX  to « 

port    at  a   little  distance,   to   forward   them  to   Lirerpocrf   bytk 

earliest  conveyance.     If  these  are  fscts,  it  is  difficult  to  conceive  ham  this 

should  not  be  a  valid  bottomry-bond,  or  that  the  whole  tranaactioa  is  sst 

perfectly  fiur  and  honest  on  the  part  of  the  merchants  at  MiFamidii,  «te 

took  the  bond  for  the  advances  they  made. 

But  it  has  been  contended  that  the  advances  were  not  made  on  tk 
eredit  of  the  ship  or  of  the  owner,  but  on  the  credit  of  Messrs.  Wiltis  ^ 
Swainson  only.  On  what  possible  ground  can  it  be  csonteoded  tkt 
Messrs.  Willis  and  Swunson  had  undertaken  to  be  responsible  far 
these  advances  ?  They  had  undertaken  to  be  reaponsiUe  far  so 
advances ;  in  their  letter  of  advice,  they  desired  their  cosrespoodeBt! 
to  keep  a  sharp  look-out  on  the  roaster,  and  to  pay  neoeaaary  expensH 
and  the  whole  of  these  expenses  they  expected  would  amoinit  to  aboet 
jfif35  or  i?40:  and  even  for  this  small  sum,  they  were  not  to  draw  opa 
Willis  and  Swainson,  but  upon  the.  owner  in  London.  How  could  it 
^  be  supposed,  under  these  circumstances,  that  these  persons  st  Mn- 

michi  would  advance  ;C600  for  the  repairs  of  this  vessel,  and  hxik  oidf 
to  their  correspondents  st  Liverpool  for  repayment  of  this  smn,  wks 
for  the  small  sum  tbey  were  authorised  to  advance,  they  were  to  look 

to  tk 
*  I  Rob.  jun.  154h  t  3  Hagg.  A.  R.  114. 
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granted  a  Monition  against  the  master  and  part-owner,  to      June  a 
pay  the  damage  caused  by  the  vessel  he  commanded,  and  j^^^  Volani. 
upon  his  failing  to  do  so,  he  was  imprisoned  on  an  attach- 
ment. 

to  the  owner?  And  the  whole  course  of  the  transaction  shews,  that  the 
advances  were  made  on  tlie  credit  of  the  ship  alone.  The  only  credit 
of  Willis  and  Swainson  was  to  the  extent  of  £35.  The  Willistons  had 
no  knowledge  of  the  owner  of  the  ship ;  they  had  no  knowledge  of  the 
master — he  was  a  new  man.  On  what  possible  ground  can  it  be  sup- 
posed that  persons  in  these  circumstances  would  have  made  advances 
without  the  credit  of  the  ship,  and  without  a  bottomry-bond  ?  It  has 
been  said  that  there  was  no  mention  of  a  bottomry-bond  till  the  vessel  had 
sailed,  when,  having  met  with  an  accident  in  the  river,  getting  aground, 
and  being  obliged  to  be  got  oft,  the  master  came  on  shore,  and  then, 
for  the  first  time,  he  was  asked  for  a  bottomry-bond.  This  is  asserted 
by  the  master,  but  it  is  incredible  in  itself,  and  the  master  has  contra- 
dicted himself  in  some  of  his  assertions ;  for  he  has  said  that  the  bond 
was  executed  on  the  28th ;  then  he  goes  back,  and  says  it  was  on  the 
27th,  after  he  went  ashore  to  complete  his  protest ;  whereas  all  the 
facts  and  letters  shew  that  the  instrument  was  executed  on  the  26th. 
But  it  is  said  the  master  was  not  told  of  it  till  the  time  of  execution. 
This  is  denied  and  expressly  contradicted  by  the  affidavits  of  Mr.  Willis- 
ton,  his  clerk,  and  the  Notary,  Carman,  who  all  depose  the  same  way, 
though  not  iotidem  verbis,  which  serves  to  confirm  each  other,  and  to 
shew  the  Caimess  of  the  transaction,  and  the  knowledge  of  the  master 
that  a  bottomry-bond  was  to  be  taken :  it  is,  therefore,  an  after-thought, 
and  not,  I  think,  entitled  to  any  credit.  Looking  to  the  facts  of  the 
case,  considering  the  utter  improbability  that  advances  would  be  made  on 
any  other  credit  than  that  of  the  ship,  the  state  of  the  ship,  and  the  fair- 
ness of  the  conduct  of  the  party,  who,  in  their  letter,  declared  that  they 
were  not  desirous  of  taking  advantage  of  the  maritime  interest,  and 
that,  if  the  biUa  of  exchange  were  accepted,  they  were  willing  to  re^ 
ceive  the  sum  they  were  out  of  pocket,  provided  they  were  secured  by 
an  early  conveyance,  otherwise  they  would  rely  upon  the  bond— there 
is  nothing  which  is  not  perfectly  honest  and  liberal  on  the  part  of  the 
merchants.  Where  money  is  actually  wanted  for  the  repair  of  a  vessel 
in  a  foreign  port,  where  the  master  is  without  credit,  and  where  there 
has  been  no  extortion,  it  is  the  duty  of  the  Court,  and  it  is  for  the  in- 
terests  of  commerce,  that  bottomry-bonds  should  be  strongly  upheld. 
What  might  have  been  the  consequence  if  the  correspondents  of  the 
charterers  at  Miramichi  had  not  made  this  liberal  advance  of  money? 
Why  the  vessel  might  have  been  laid  up  all  the  winter,  and  could  not 
have  fulfilled,  her  Charter*party.  As  to  the  information  of  the  bank- 
ruptcy of  Groocock  arriving  at  Miramichi  prior  to  the  execution  of  the 
VOL.  I.  3  T  bond, 
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X 


JuMK  3.  Per  Guriaic. — I  have  no  doulit  that  this  Court  his  jwu- 

The  Vokmi  ^^^"^  ^  proceed  againgt  the  owner  of  the  veaael  perBonallT, 
and  that  it  can  compel  the  owner  to  pay  the  amouBt  of  ^ 
damage  done ;  but  the  question  is,  whether,  when  you  pro- 
ceed against  the  vessel  in  the  first  instance,  yon  can  engnft 

Cur.  adv.  twft.  on  that  proceeding  a  personal  action  against  the  owner.  I 
shall  reserve  my  judgment  till  next  Court  day. 

June  3.  Dr.  Lushinotom. — The  question  to  be  decided  in  tin 

JoDOMEKT.  ^j^^  .g  ^^  j^^i^^  attended  with  some  difficulty,  and  is  of  voy 
Facts  of  the  considerable  importance.     An  action  of  damage  was  entered 

^^^'  by  the  owners  of  the  Beaiihtde^  in  the  sum  of  £2,200,  $xd 

a  warrant  of  arrest  was  extracted  and  duly  executed  npn 
the  Volant,  the  vessel  alleged  to  have  caused  the  damage. 
An  appearance  was  given  on  behalf  of  the  owners  of  the 
Volant^  and  bail  for  £825,  but  the  ship  was  alleged  and 
admitted  to  be  of  the  value  of  £675  only.  It  appears  tfait 
the  VoUmi  is  owned  by  five  persons,  one  being  the  roaster, 
who  was  on  board  and  in  command  at  the  time  of  the  coUi- 
don.  The  appearance  was  given  on  behalf  of  all  the  own- 
ers. The  damage  much  exceeds  the  amount  of  the  biO 
and  value  of  the  Volant.  ,The  question  is*  whether  tfait 
Court  cauy  under  these  circumstances,  enforce  the  paymort 
of  damages  beyond  the  amount  for  which  bail  has  beo 
given«— namely,  the  value  of  the  vessel. 

bond,  the  Court  is  called  upon  to  infer  this  from  the  affidavit  of  Hr. 
Sanders.  But  the  very  statement  he  makea  satiaflea  me  that  the  iotr* 
mation  of  the  bankruptcy  of  Groocock  had  not  arrived  at  Minniefei 
on  the  96th  November.  There  ia  certainly  a  poaiibllity  of  iti  hirif 
arrived ;  but  that  the  London  Gasette  had  readied  Miramiebi,  or  mf 
thing  but  extracts  from  English  newsp^iers,  through  foreign  xn- 
papers,  or  that  any  information  of  the  bankruptcy  of  Groocock  hsd  bea 
received,  is  disproved,  I  think,  by  the  facta  and  drcumstanoes.  I  >a 
not  quite  prepared  to  say  that,  if  the  information  had  arrived,  the  ptftf 
who  had  advanced  the  money  might  not  have  been  at  liberty  to  leurt 
to  a  bottomry-hond.  Bat  it  is  not  necessary  to  give  any  opiaioB  b^ 
that  point  The  assignees  of  the  estate  cannot  be  placed  in  s  bettti 
situation  than  the  owner  himself  was ;  and  the  owner  was  bound  bftbe 
act  of  the  master  when  he  hypothecated  the  vessel  in  a  forei^  P^ 
I  am  quite  satisfied  that  the  bond  was  given  lor  a  foir  eonsadentioD,  u^ 
that  it  is  a  valid  bond.  I  therefore  pronounce  for  the  bond,  in  km 
of  the  holder,  and  for  the  expenses  incurred  in  lecovering  Its  pj^^ 
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There  are  two  cases,  decided  in  this  Court,  which  have  Jw*  3. 
been  cited  as  bearing  on  the  point.  The  first  is  the  case  of  j^  VobaU. 
the  ''  TrHmer  decided  by  Sir  John  NichoU.  The  Triune  Tlie  "TWhm." 
had  been  arrested,  and  no  bail  given ;  but  an  appearance 
was  giren  on  behalf  of  the  master  and  principal  owner. 
Before  the  hearing  of  the  cause,  the  Court  was  moved  to 
decree  a  warrant  of  arrest  against  the  master,  as  master  and 
owner,  on  board  at  the  time  of  the  collision,  on  affidavit 
that  the  value  of  the  ship  run  down  exceeded  the  value  of 
the  ship  arrested.  The  Court  refused  to  decree  such  wai^ 
rant,  but  subsequently,  on  the  hearii^  of  the  cause,  pro- 
nounced that  the  master  and  principal  owner  of  the  Triune 
was  liable  for  the  damage,  and  condemned  him,  the  vessd, 
and  her  freight,  in  the  damage  and  costs.  The  ship  having 
been  sold,  there  was  a  deficiency  of  £400 ;  a  Monition  waa 
decreed  against  the  owner  for  that  sum,  and  subsequently 
he  was  attached.  Now,  it  must  be  recollected  that  the  af>" 
pearance  to  the  iiction  was  given  for  the  master  and  prin* 
dpal  owner  sdely ;  that  no  baU  was  given  in  that  case ;  and 
that  Sir  Jota  Nidioll  asked  if  there  was  any  precedent  for 
a  warrant  of  arrest  against  the  owner,  at  the  time  that  such 
warrant  was  moved  for ;  and  lastly,  that,  when  he  decreed 
the  attachment  to  issue,  he  assigned  no  reasons  and  cited  no 
case  for  such  his  determination.  The  other  case,  which  oc*  His  **  Aip«.** 
curred  during  the  time  I  have  filled  the  chair,  is  that  of  the 
"  Hope*'  An  appearance  to  that  action  was  given  for  three 
persons  resident  in  Scotland,  as  part-owners,  who  gave  bail 
to  answer  the  action  generally*  The  damage  was  between 
£1,300  and  £1,400,  the  value  of  the  Hope  £810,  and  the 
bail  £1,500.  The  master  was  part-owner,  and  was  on  board 
at  the  time  of  the  collision,  and  the  loss  arose  from  his  own 
default  or  misconduct.  It  was  alleged  that  the  master  waa 
personally  responsible  for  the  difference  between  the  value 
of  the  ship  and  the  damage  done.  The  case  of  the  '*  Triune" 
was  not  referred  to.  I  was  not  aware  of  that  decision  ;  alid 
I  was  of  opinion  that  the  motion  could  not  be  granted. 
There  was  certainly  some  difference  between  the  facts  in 
the  '<  Triune"  and  the  ^*H&pe;*  but  I  do  not  know  that 
they  are  of  any  material  importance.    Looking  at  all  wUck 
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JUMB  3. 

Th€  Votant, 


By  ancient 
maritime  law, 
owners  of  ves- 
sels damaged 
might  recover 
whole  amount 


Forms   of 
action. 


Personal 
action. 


has  previously  oocurredy  and  seeing  there  has  been  thk  di^ 
ference  between  my  predecessor  and  myself  (though  I  w» 
not  aware  of  that  judgment)^  I  think  it  is  my  duty  to  cod- 
aider  the  question  as  an  open  one,  and  to  give  that  decuiai 
which  now,  upon  consideration»  I  deem  most  conformaUe 
to  law,  not  holding  myself  bound  by  either  precedent; 
though  feeling  that,  had  I  been  aware  of  the  **  Trase,"  I 
might  have  hesitated  before  I  determined  the  **  Hopr "  m 
the  manner  I  did  determine  it^  in  opposition  to  the  dedaos 
of  Sir  John  Nicholl. 

To  consider  the  question  on  principle.  By  the  sndot 
maritime  law^  the  owners  of  the  vessel  doing  the  danage 
were  bound  to  make  it  good,  though  the  amount  of  thit 
damage  might  infinitely  exceed  the  value  of  their  own  t» 
sel  and  her  freight.  The  owners  of  the  vessel  dsmtgoi 
might  resort  to  a  Court  of  common  law,  or  to  the  Court  <tf 
Admiralty.  At  common  law,  they  might  have  recovcnd 
the  whole  damages ;  if  they  prefieiTed  coming  to  the  Court 
of  Admiralty,  they  had  their  choice  of  three  modes  of  pro- 
ceeding, either  against  the  owner,  or  the  master,  perionallj» 
or  against  the  ship  itself.  This  Court  has  jurisdicdoo  over 
the  whole  subject-matter  of  damage  on  the  high  seas,  an^ 
the  arrest  of  the  vessel  is  only  one  mode  of  ]Nrooeediiif* 
The  damage  is  not,  in  the  proper  sense  of  the  term,  a  &i 
upon  the  vessel  doing  it,  •  and  the  arrest  is  the  mode  wfakii 
is  most  generally  resorted  to  for  the  purpose  of  obtaimng 
compensation,  because  it  offers  the  greatest  security  for  readj 
payment  There  are  many  cases  in  which  it  might  be  ad- 
visable to  proceed  in  this  Court,  indeed,  when  there  cooU 
be  no  other  effectual  remedy,  though  the  ship  could  not  be 
arrested.  Take  the  case  of  a  vessel  run  down,  especially! 
foreigner ;  it  might  be  impossible  to  arrest  the  vessel  whidi 
did  the  damage ;  she  might  have  gone  to  some  distant  part 
of  the  world.  It  might  be  almost  equally  impossible  to 
bring,  with  effect,  an  action  at  law,  for  the  crew  might  be 
on  the  eve  of  dispersing,  or  the  expenses  of  bringini^  tbeo 
together  to  give  evidence  might  be  too  onerous  to  be  bone. 
Looking  at  the  experience  of  past  times,  and  having  exa- 
mined, with  some  care,  the  records  of  this  Court,  I  know 
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of  no  reason  why  an  action  could  not  be  maintained  under  Jonk  3. 
such  circumstances  in  this  Court,  though  the  ship  could  not  xkTvohmt, 
be  arrested.  Again  ;  suppose  the  case  of  a  ship  doing  the 
damage  to  sink,  or  be  lost,  immediately  after  the  collision. 
The  jurisdiction  does  not  arise  from,  or  depend  upon,  the 
existence  of  the  ship,  but  on  the  question  to  be  decided — 
the  origin  of  the  cause,  and  its  loodity.  If  the  proceeding 
be  against  the  owners,  then  the  whole  damage  sought,  as 
limited  by  the  Act  of  Parliament,  may  be  recovered;  but 
the  parties  suing  must  depend  upon  the  power  of  the  own- 
ers to  pay,  and  the  effect  of  an  attachment  issuing  f^om  this 
Court. 

Now,  look  at  the  proceeding  by  arrest  of  the  ship.  First,  Proceeding  by 
it  is  clear  that,  if  no  appearance  be  given  to  the  warrant  *"*"'  'P* 
arresting  the  ship,  there  can  be  no  proceedings  against  the 
owners.  The  Court  cannot  even  know  who  they  are ;  it 
cannot  exercise  any  power  over  persons  not  only  not  before 
the  Court,  but  never  personally  called  or  cited  to  appear ; 
its  decree  must  of  necessity  be  confined  to  the  ship  exclu- 
sively. Next  consider  the  case  where  there  is  an  appear- 
ance, and  bail  is  given ;  against  the  bail,  the  liability  can- 
not be  extended  beyond  the  amount  for  which  they  (strangers 
to  the  case)  have  voluntarily  made  themselves  responsible. 
But  in  such  a  case,  where  bail  is  given,  the  owner  has  ap- 
peared ;  but. the  question  is,  to  what  extent,  and  for  what 
purpose  ?  He  has  appeared  to  a  process  against  the  ship, 
and  it  is  material  to  see  how  that  process  is  worded.  It 
directs  that  the  ship  should  be  arrested,  and  that  you  cite 
the. partis  and  all  persons  in  general,  ''  who  have,  or  pre- 
tend to  have,  any  right,  title,  or  interest  therein,  to  appear 
before  the  Judge  of  our  High  Court  of  Admiralty  in 
England,  in  a  cause  of  damage,  civil  and  maritime.'*  The  When  owners 
owners  are  only  called  to  answer,  therefore,  with  respect  JhSrInterMtin 
to  any  right,  title,  or  interest  they  have  in  the  vessel,  and  the  Teuel. 
when  they  appear,  they  intervene  for  their  interest  in  the 
vessel,  and  no  further.  Now,  would  it  be  possible  that  bail 
upon  such  a  warrant  could  be  insisted  upon  beyond  the 
value  of  the  ship  ?  I  think  not ;  but  if  the  process  were 
personal  against  the  owners,  to  make  them  personally  re- 
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Jviri  8.      sponnbie  for  the  damage  done  with  the  privity  or  thraogk 

The  Vokiu,   ^^  f^xth  of  die  owners  themaelvesy  I  know  no  Tenon  why 

the  bail  shonld  not  be  commenaorate  with  the  damage* 

that  18^  in  those  cases  where  the  amoant  of  the  respoDsibaity 

of  the  owners  is  not  restricted  \)j  the  Statnte.     Then,  if 

Neither  bail  bail  could  not  be  demanded  beyond  the  value  of  the  dup— 

^C/^^^^H^  I  am  speaking  of  a  case  of  arrest  of  the  ship— why  ahoiild 

value.  the  owner  in  that  mode  of  proceeding  be  make  responiihfe 

to  a  greater  extent,  he  who  has  been  eited  only  and  ezdn- 

sively  with  respect  to  his  interest  in  the  vessel  ?     The  war* 

rant  of  arrest  is  confined  to  the  ship ;  it  goes  no  £1111119. 

It  appears  to  me,  therefore,  that  no  personal  liability  be 

yond  that  value  could  be  engrafted  upon  auch  a  mode  of 

proceeding,  and  for  this  obvious  reason :  that,  if  I  were  t> 

engraft  such  personal  responsibility  upon  the  owner,  flit 

original  process  would  not  justify  such  proceeding*    Not 

only  the  original  process^  but  the  appearance  given  by  the 

individual  himself,  would  not  justify  it,  becauae  he  hss 

appeared  only  to  protect  his  interest  in  the  ship,  hodh  hf 

the  form  of  the  warrant  and  the  form  of  his  appearanoe. 

I  should  be  of  this  opinion,  even  independently  of  acne 
which  I  now  think  it  my  duty  to  examine  with  aome  paiti- 
Wilmm  y.     cularity;  I  mean  the  case,  decided  in  1818,  of  IPiinav. 
Diekion,  Dtcibon.*    That  was  an  action  against  several  defoidants, 

as  ship-owners,  for  damage  sustained  by  the  loos  of  goodi 
laden  on  board  their  ship ;  and  it  is  by  the  latae(*tioo  of  58 
Geo.  8,  c.  169,  that  the  responribiU^  of  owners  is  lioritcd, 
both  with  respect  to  the  loss  of  goods  carried,  or  damage 
done  to  any  other  ships  or  goods*  There  is  no  djsrinctkn 
between  the  two  cases,  because  the  Statute  appliea  predady 
in  the  same  manner  to  the  case  of  goods  carried  on  board  s 
vessel  and  receiving  damage^  as  to  any  damage  which  asaj 
be  done  by  that  vessel  to  another.  There  is  the  aame  liaat 
in  both  cases,  vig.,  the  value  of  the  ship  and  freigfat,  whae 
the  act  is  done  "  without  the  fault  or  privity  of  sadi 
owner  or  own^s."  The  question  (amongst,  otiiers)  in  tiiat 
case  wasy  whether  tiie  defendants,  the  oo^ownersy  wei«  hthk 

*  %  Bam.  and  Aid.  2. 
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beyond  the  yalue  of  the  ship  and  freight,  by  reason  that  Jum  3, 
the  master  was  a  fiart-owner,  and  the  loss  was  occasioned  by  Tk^abiki 
his  misconduct.  The  Court  of  King's  Bench  determined  in 
favour  of  the  defendants ;  and,  in  giving  judgment.  Bay-  Per  Bayley,  J. 
ley,  J.,  said:  ''It  seems  to  me  that  the  meaning  of  that 
clause  is,  that,  if  the  master  be  a  part-owner,  his  responsi- 
bility, if  you  sue  him  in  his  character  of  master,  and  not  as 
one  of  several  part-owners,  will  not  be  affected  by  the  first 
section  of  the  Act  ;*'  or,  in  other  words,  that,  if  he  were  to 
be  sued  simply  as  master  doing  the  damage,  there  would  be 
no  limit  to  his  responsibility  but  the  amount  of  the  damage 
itself;  ''but  if  you  sue  him  as  one  of  the  part-owners  with 
the  other  part-owners,  the  circumstance  of  the  loss  being  oc- 
casioned by  his  fault,  and  with  his  privity,  will  not  take  away 
from  the  other  part-owners  the  protection  which  the  first 
section  of  the  Statute  intended  to  give  to  them."  Now,  in 
wonis,  he  confines  his  observation,  by  sa3ring,  "  you  do  not 
take  away  from  the  other  part-owners  the  protection  of  the 
Statute ;"  but  in  substance  and  effect,  by  the  decision  in  that 
case,  the  master,  who  was  sued  as  one  of  the  part-owners, 
and  through  whose  misconduct  the  loss  arose,  was  equally  ' ' 

protected  by  this  decision ;  the  decision  was  in  favour  of  all 
the  owners,  the  master  included.  There  is  not*  indeed,  pre- 
cisely the  same  form  of  action  in  this  Court,  but  the  princi- 
ple which  governed  that  decision  appears  to  me  very  appli- 
cable in  justice  to  the  present  case.     I  am  of  opinion  that.  To  render  mas- 

to  render  the  master,  being  a  part-owner,  and  being  guilty  Jer,  part-owner, 

.J  ..111    /liable     beyond 

of  neglect,  or  pnvy  to  nusconduct,  responsible  beyond  the  the  value  of  the 

value  of  the  ship  and  freight,  you  must  sue  him  as  master  f^'P*  ^^  ™^' 
•    .1.    1!    -.•   ^  u  •  u*  f  ^   besuedasmas- 

m  the  first  rastance,  or,  perhaps,  you  might  sue  him  as  part-  ter  or   part- 

owner.     But  you  must  set  out  by  charging  him  with  being  owner  in  the 

the  canae  of  the  damage  by  his  misconduct.    Now,  most 

clearly  that  has  not  been  done  in  this  case,  either  directly  or 

indirectly;  for,  as  I  have  already  observed,  the   original 

proceeding  was  by  a  warrant  against  the  ship,  which  merely 

gave  him  notice  to  appear  for  his  interest  in  the  ship,  if  he 

thought  fit.     And,  again  ;  in  this  case,  the  appearance  given 

is  for  all  the  owners,  and  not  for  the  master  only ;  they  are 

all  co-defendants,  and  I  think  I  cannot  select  one  on  whom 
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JtfxB  S.  to  fix  the  responsibility  where  several  m  uniled  in  the  d6> 
nT^jgfff  ^Bnce.  I,  however,  more  strongly  rd^y,  u  a  groaadofinj 
decision,  upon  the  other  reason,  viz*^  duit  the  nssfeer  wh 
not  personally  sued  at  all  in  this  form  <if  ^preeeeding.  Sup- 
pose no  bail  is  given,  in  all  ordinary  cases,  may  not  the  own- 
ers abandon  the  ship,  and  can  the  Court  do  more  than  sdl 
it  for  the  benefit  of  the  plamtiff  ?  If  they  chooee  to  qipor, 
no  fhrther  liability  can  be  imposed,  aave  as  to  costs;  and  it 
is  now  settled  by  the  decision  of  ffae  Oaut  of  Qnsea'i 
Bench,  that,  with  respect  to  costs,  this  Court  has  the  power 
to  decree  them,  and  necessarily  so  on  authority  aid  pnn- 
ciple ;  for  every  person  who  appears  in  a  Coort  most  wbA 
ought  to  be  liable — ^if  the  Court  thinks  that  justice  reqidret 
it— to  be  condemned  in  the  payment  of  costs.  Had  m 
other  decision  been  come  to,  what  would  have  been  die  coo* 
sequence  ?  If  the  owners  were  limited  merely  to  the  psf* 
ment  of  the  value  of  the  ship  itself,  whatever  might  bavp 
been  the  amount  of  costs  incurred,  it  would  have  been  thor 
interest,  as  their  liability  was  so  limited*  to  have  litigated 
every  case,  and  have  deprived  persons  of  their  fair  indemnitf. 
Damage  li-      For  these  reasons,  1  pronounee  finr  the  damage;  bail 

mited  to  value  ^unnot  enforce  the  payment  of  that  damage  beyond  the  ▼§!« 
of  the  ship  and  freight ;  and  I  condemn  the  owners,  who 

Coata.  have  appeared,  in  the  costs  incurred  by  this  proceeding. 

Proctors: — F,  Qarks&n  for  the  Volant;  Stokes  for  the  Bw 
Hiude, 


JUNR   6. 

• 

Whereaparty     Bbbt  e.  FiNiiAT.-^Jfoftoa. — ^This  was  a  business  sf  pnrv- 

Sto^tTX'S!  >"«  *^«  **•*  ^"  *'^  •'•  W-  P*''""*'  ^*>o  died  in  AmeHca,  by 
ecution  of  a  re-  ^e  sole  executor,  against  the  deceased's  sister.  Before  the 
2m?n^lOT^"r  '^qtt^tions  for  examination  of  witnesses  abroad  had  be* 
witnesses         executed,  both  the  parties  had  died,  and  Addams  moved 

abroad,  the  ex-  ^i,^  ^^  evidence  taken  after  the  death  of  one  of  them  might, 

aminatiODmuat 

recommence     with  consent  of  the  present  parties,  be  received. 

oirUi€**Dart^      Sia  H.  Jrnnrr  Fust.— Can  any  agreement  between 

death. 
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parties  nnke  that  l^al  evidence  which  is  not  so  ?     No  in*      Ju«i  6. 
dictment  for  perjury  would  lie.     The  Court  wonld^  if  pos-  j^^  Rtfny 
sible,  sare  the  expense,  but  it  cannot  be  a  party  to  such  an 
agreement.  .You  must  recommence  from  the  time  when 
one  of  the  parties  died. 


Soar  v.  Dolman  and  othbbs. — Moium. — C.  N.  Rippin,     Alteration  of 
the  testator,  died  9th  January,  1889,  having  duly  executed  ^jli^^tteet^ 
a  willy  dated  19th  November,  1838,  whereof  he  appointed  ed,  therefore  in- 
J.  J>^  H.  J.  T.,  and  G.  K.,  executors.    In  December,  1888,  ^jj  \^^^  °'j; 
he  shewed  the  will  to  J.  D.,  one  of  the  executors,  at  which  apparent  on  tlie 
time  it  contained  a  legacy  of  £50  to  his  servant,  S.  S.,  but  J^^||**  u^ 
after  his  death  it  was  discovered  tiiat  the  testator  had  dimi*  plied    by  evi- 
nished  such  legacy,  by  erasing  and  altering  the  word  "  fifty"  ^®°^  o^wmde. 
to  "  thirty,"  but  without  the  attestation  required  by  the 
Act.    On  affidavit  of  the  amount  of  the  l^acy  as  it  stood 
at  the  time  of  execution,  the  Court  was  moved,  on  the  19th 
of  March,  1842,  to  grant  probate  of  the  paper  with  the 
word  ^'  fifty,**  as  originally  written ;  but  such  word  not  being 
apparent  on  the  face  of  the  will,  the  Court  was  of  opinion,* 
under  the  21st  sect*  of  the  Act,  that  the  legacy  was  lost 
altogether,  and  decreed  probate  with  the  amount  of  this 
legacy  in  blank.     Subsequent  to  this  decree,  the  case  of 
Brooke  v.  Kjtni\  was  decided  by  the  Judicial  Committee  o^ 
the  Privy  Council,  under  the  authority  of  which  the  legatee 
applied  to  the  executors  to  bring  in  the  probate  and  shew 
cause  why  the  blank  therein  should  not  be  filled  up  with 
the  word  '*  fifty.*'    The  executors,  to  save  expense,  by  spe» 
cial  proxy,  authoriaed  their  Proctor  to  bring  in  the  probate 
and  consent  to  such  insertion. 

Haggardf  D.,  moved  that  the  word  **  thirty,"  in  the  ori-  Motion. 
ginal  will,  might  be  altered  to  "  fifty,**  and  that  the  blank 
in  the  probate  might  be  supplied  with  the  word  '*  fifty.'* 

Sib  H.  Jsnnbr  Fust. — The  Court  is  now  at  liberty,  Dscri>^ 
under  the  constructi<m  of  the  2l8t  dause  of  the  Act,  to  re- 
ceive  evidence  aliwide,  which  was  the  only  difficulty  it  had 
on  the  former  occasion.    Previous  to  the  decision  in  the  case 

*  /»  rt  C  N.  H^itpm,  2  Curt  333.  t  See  anie,  93. 

VOL.1.  3   u 
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Ju  vs  a      of  Brooke  y.  KeiU^  the  Coart  had  held,  od  its  conatmodon  of 

SoorvMolmtm.  ^^  ^^  ^^  '^  ^^®  ^^^  erased  was  not  apparent  on  the 
face  of  the  will  itself,  it  could  not  receive  evidence  simmde. 
In  that  caae,  the  testator  had  erased  a  legacy  with  a  knife. 
Intention  of  and  substituted  a  reduced  sum,  and  the  Judicial  Committee 
a^ertalned  by  ^^^S  ^^  opinion  that,  as  the  testator  had  no  intention  to  re- 
evidence  afi.    yoke  the  legacy  altogether,  but  only  to  substitate  another 
amount,  the  intention  of  the  testator  being  ascertsaned  is 
under  the  old  law,  by  evidence  aUunde^  they  pronounced 
for  the  will  as  it  originally  stood.    In  this  case,  the  Couit 
has  no  reason  to  doubt  that  the  sum  was  originally  **  fifty" 
pounds,  one  of  the  executors  who  prays  probate  of  the  will 
having  seen  in  it  after  execution  a  l^^cy  of  £50  to  S.  S.  ; 
I  think,  therefore,  that,  under  the  authority  of  Brooke  ▼. 
KetUf  the  legacy  of  £50  may  stand.    It  would  have  beea 
more  satisfactory  to  the  Court  if  the  paper  had  been  pro- 
pounded in  an  Allegation  ;  but  as  the  legacy  is  too  small  to 
justify  die  putting  the  party  to  the  expense  of  so  trying  the 
Probate  to  be  question,  I  direct  the  probate  to  be  altered,  and  the  blank 
altered;  but      ^  |^  ^j^  ^  ,^^^  ^^  ^^^  <<fifty.''     But  I  have  some 

doubt  as  to  the  alteration  of  the  will  itself,  whirii  was  not 
done  in  Brooke  v.  Kent.  [^HagganL^^lt  was  not  done,  as 
the  question  was  debated  on  an  Allegation,  and  the  Court 
had  not  the  original  paper  before  th^m.  Sir  John  Dodmmy  as 
am,  cur, — On  the  face  of  the  document  itself,  it  woold  ap- 
pear at  all  times,  there  being  a  memorandum  in  the  de- 
not  the  will  ceased's  own  hand.^  Still,  the  paper  was  not  altered,  and  I 
should  hesitate  a  good  while  before  I  directed  an  alteratjen 
in  the  will  itself.  At  presentt  there  is  no  immediate  neces- 
sity for  it  Let  the  word  *'fifty"  be  inserted  in  the 
probate. 

Proctors : — Moore  for  the  legatee ;  Jennings  for  the  execoton. 


An  executor  In  thb  Goons  OF  PnisciLiiA  Dxiobm am,  widow,  dsc. 
8um>hlJr*e^  — Jlfcrfiw.— The  deceased  died  4th  June»  1826,  having  by 
ciitor  for  an  ex-  her  will,  dated  Uth  Mardit  1825,  nominated  J.  P.  and  J.  I. 

ecutordeceased  executors,  who,  in  June,  1826,  proved  the  wiU,  and  inter- 

(in    pursuance  • 

of  the  will  of  meddled  in  the  effects.    Both  had  sinoe  died,  leaving  some 
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part  of  the  effects  unadministerecl.    J*  I.  auryived  his  co-      Jvvb  a 
executor,  and  died  ISth  January,  1842,  intestate.    The  de-  j}gjg/^^  j^ 
ceased,  in  her  will,  directed  as  follows :  "  Also  should  one 
executor  die»  the  survivor  to  choose  another,  to  the  best  of  i^^^lio^ldnoi 
his  judgment,  and  so  to  continue,  to  the  true  intent  and  take  probate 
meaning  of  two  executors."    By  an  indenture,  dated  7th  of^th<f  executor 
January,  18S4,  between  J.  I.,  the  surviving  execuUH*,  and  who  appointed 
J.  G.  P.,  after  redting  that  J.  P.  (the  other  executor)  had  ^"tl^^^to  ^ 
deceased,  it  was  witnessed  that  J.  I.,  in  pursuance  of  the  cl»ini   probste, 
power  given  to  him  by  the  will  of  the  deceased,  nominated,  ^  ccv-e^^!^^ 
substituted,  and  appointed  the  said  J.  G*  P.  to  be  an  execu-  the  will  requir- 
tor  of  the  said  will,  in  the  place  of  J.  P.  deceased,  to  act  '"^  ^^^ 
in  conjunction  with  J.  I.  in  like  manner  as  if  J.  G.  P.  had 
been  appointed  an  executor  by  the  will  cf  the  deceased* 
J.  G.  P.,  however,  never   took  probate  in  the  life-time 
of  J.  I. 

AddamSt  Di,  moved  for  administration,  with  will  annexed,  Monon. 
to  be  granted  to  Prisdlla  Marshallt  nieoci  next  of  kin,  and 
one  of  the  principal  or  residuary  legatees  for  life  named  in 
the  will,  the  deed  in  respect  to  the  executorship  having  be- 
come effete,  since  the  deceased  contemplated  two  executors, 
which  direction  could  not  now  be  complied  with* 

Sir  H.  Jxnner  Fust. — The  object  of  the  deceased  was,  Dbckkx. 
that  there  should  be  two  executors  of  her  will,  and  on  the 
death  of  one,  the  survivor  exercised  the  power  of  nominat- 
ing another ;  but  the  party  nominated  did  not  take  probate 
during  the  life  of  the  surviving  executor;  he  now,  how« 
ever,  is  ready  to  take  probate,  and  he  being  substituted 
executor,  there  does  not  appear  to  be  any  solid  reason  on 
principle  why  he  should  not  have  probate  of  the  paper  now, 
though  he  did  not  take  probate  at  the  time  when  the  other 
executor  lived*  It  is  suggested  that,  by  the  construction  of 
the  Rolls  Court,  in  the  case  of  Frances  Ashton,  deceased,  in 
January,  1885,  such  appointments,  though  called  executors, 
are  to  be  regarded  as  trustees  only.  But  there  is  a  material 
difference  between  the  cases.     In  this  will,   no  trust  is       Substituted 

created ;  the  executors  are  to  pay  certain  parties  for  life,  and  executor  enti- 

,  1        r^/  m*         ...     tied  to  probate, 

the  survivor  is  to  keep  the  whole  property.    My  opimon  is,  and   to  nomi- 

that  J.  G.  P.  is  entitled  to  the  probate,  and  afterwards  to  °»te  another. 


M6 
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JoKB  6.       nominate  another  executor  to  act  in  ONijunctioD  with  him, 
Dmeimni  dee.  *™*  '  therefbre  decree  probate  to  him. 

Addams^  Proctor. 


A  codicil, 
fbrtbooming  af- 
ter tlie  death 
of  the  testator 
from  the  pos- 
tetaioo  of  the 
party  benefited, 
the  execution 
proved  by  one 
of  the  attesting 
witneBses  (the 
other  being  dis- 
qualified bf  in- 
terest), resisted 
on  the  ground 
of  fraud,— pro- 
nounced 


a|pBinst— J 
vileged   com- 
munications. 


The  codicil. 


Mackbnzik  v.  Yxo.— Cottfe.— This  vas  a  buaineas  of 
proving  in  solemn  form  of  law  an  allied  codicil  to  the  will 
of  Mr.  George  Adand  Barbor,  late  of  Fremington,  Devon, 
who  died  at  Frankfort,  7th  Jnlyt  1889,  a  badidor,  aged  89, 
leaving  personal  property  to  the  amoant  of  between  £8,000 
and  £4pyOOO^  and  a  real  estate  of  the  net  value  of  £2,500  per 
annum.  By  his  will,  dated  15th  October,  1880,  be  be- 
queathed the  bulk  of  this  property  to  his  cousin  germane 
and  only  next  of  kin.  Dr.  William  Arundell  Yeo,  whom 
he  appointed  sole  executor  and  residuary  legatee,  and  who 
proved  the  same  27th  August,  1889.  In  December,  he  was 
called  upon  to  take  probate  of  the  paper  in  question,  pur- 
porting to  be  a  codicil  in  fiivour  of  Anne  Melton  (now  Mao- 
kensie,  the  wife  of  Tom  Dight  Mackeniie),  bearing  date 
6th  July,  1888,  and  to  the  following  effect : 

This  is  to  certify,  that  I,  George  Acland  Barbor,  of  Frexning- 
ton,  in  the  county  of  Devon,  Esquire,  do  give  and  -bequeath  to 
Ann  Melton,  of  Barnstaple,  in  the  county  of  Devon,  spinster,  the 
sum  of  five  thousand  pounds,  of  good  and  lawful  money  of  Great 
Britain,  in  consideration  of  injuries  and  sufferings  sustained  by 
her  through  certain  fidse  and  calumnious  reports  caused  by  me ; 
the  same  to  be  paid  to  the  said  Ann  Melton  within  six  months 
after  my  death,  should  she  survive  me ;  but  should  the  said  Ana 
Melton  die  before  me,  then  this  shall  be  of  none  effect.  And 
I  fully  authorise  and  command  my  heirs,  executors,  and  adminis- 
trators, each  and  every  of  them,  to  receive  and  view  this  in  every 
respect  as  a  codicil  to  my  last  will  and  testament,  and  discharge  it 
accordingly. 

This  paper  purported  to  be  signed  by  the  deceased,  in 

the  presence  of  two  witnesses,  Tom  Dight  M ackensie  and 

Greorge  Lake. 

Pleas.  The  paper  was  consequently  propounded  by  Mrs.  Mac- 

Tiie  Omdiiik.   j^g^^ig  ^^j^^  jj^^  married  one  of  the  witnesses)  in  a  Condidit, 

which  pleaded— 
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That  die  testator,  meaning  to  benefit  Anne  Melton,  then  present  Jukk  6. 
with  him,  began  to  write  the  codicil  with  his  own  hand ;  bat  being  T~^ 
at  such  time  in  a  nervous  state,  after  writing  the  first  two  words,  y^o, 

**  Thb  is,''  told  Anne  Melton  to  complete  it  from  bis  dictation, 
and  she  thereupon  wrote  the  same ;  that  it  was  then  read  over  to 
or  by  the  testator,  who  executed  it. 

The  Allegation  on  the  part  of  Dr.  Yeo  pleaded  that  the  de-  The  Counter- 
ceased's  death  was  notorious  at  Barnstaple  shortly  after  the  event.  Allegation, 
and  was  communicated  to  Anne  Melton,  Mr.  Mackenzie,  or  their 
solicitor,  W.  O.,  prior  to  or  very  shortly  after  20th  July,  1839 ;  that, 
from  1822  to  1837,  W.  L.  or  his  partner,  T.  H.  L.,  of  Barnstaple, 
was  the  confidential  solicitor  of  the  testator,  who  was  in  the  habit 
of  consulting  with  them  unreservedly  upon  his  private  affairs,  and 
was  ignorant  of  law  forms  and  phraseology;  that,  in  1826,  the 
testator  formed  an  illicit  connection  with  A*  M.  S.,  who  lived  with 
him  and  passed  as  his  wife,  and  by  whom  he  had  two  children, 
one  of  whom  still  lived ;  that  by  a  hood,  dated  in  1828,  pre- 
pared by  W.  L.,  the  testator  settled  upon  A.  M.  S.  X300  per 
annum  for  her  life,  and  by  his  will  bequeathed  her  an  additional 
annuity  of  X200  for  life,  and  directed  that  £3,000  should  be  in- 
vested for  the  benefit  of  their  child ;  that,  in  1834,  the  testator 
formed  an  illicit  connection  with  Anne  Melton  (party  in  the  cause)^ 
who  kept  a  day-school  at  Barnstaple,  which  connection  continued 
till  May,  1838,  when  the  testator  went  to  Bath,  upon  his  return 
from  whence,  in  June,  1838,  he  entirely  broke  it  off;  that,  during 
such  illicit  connection,  Anne  Melton  became  acquainted  with  Tom 
Dight  Mackenzie,  a  musician  in  poor  circumstances,  who,  in 
May,  1838,  wrote  letters  to  the  testator  upon  the  subject  of  his 
connection  with  Anne  Melton,  declared  that  she  had  lost  her 
school  through  his  (the  testator's)  means,  abased  liim,  and  threat- 
ened to  take  his  life  if  he  did  not  make  reparation  to  Anne  Melton, 
with  whom  he  (Mackenzie)  declared  he  had  formed  an  engage- 
ment, believing  her  to  be  virtooos  and  correct ;  that,  on  the  26th 
June,  1838,  the  testator  called  upon  T.  H.  L.,  and  informed  him 
of  his  connection  with  Anne  Melton,  and  of  the  application  of  Mr. 
Mackenzie  to  make  a  provision  for  her,  and  instructed  T.  H.  L.  to 
prepare  a  bond  securing  the  payment  of  X60  per  annum  to  her 
during  life,  which  he  afterwards  told  T.  H.  L.  he  had  agreed  to 
increase  to  £80,  the  sum  to  be  actually  paid  her,  but  that,  at  her 
desire,  he  had  consented  to  give  her  a  bond  for  £100  a  year,  that 
she  might  shew  it  to  her  friends,  and  a  bond  for  £100  was  accord- 
ingly prepared  by  T.  II.  L.,  and  executed  by  the  testator ;  that,  in 
August,  1838,  Anne  Melton  married  T.  D.  Mackenzie^  who  claimed 


518  PREROGATIVE  COURT.  [Tmm.  T. 

JtmB  6.       the  full  amoant  of  XI 00  under  the  bond,  deoyum^  the  agntman 
that  £90  was  the  anm  to  be  actually  received,  at  which  the  tertator 


V 

Yeor  '  ^^^^^^^  gre*^  surprise  and  anger,  and,  being  compelled  to  pay 
the  full  amount  of  j£100,  expressed  the  most  marked  arernoo  to- 
wards the  M ackensiesy  calling  them  by  opprobrioos  names,  and 
complaining  of  their  dishonest  conduct;  that,  in  May,  1839,  the 
testator  went  abroad,  and  at  the  time  of  his  death  was  residing  with 
A.  M.  S.  and  their  daughter,  and  that  in  his  anreserred  and  confi- 
dential communications  to  an  intimate  friend,  and  to  T.  H.  L.,  he 
never  mentioned  the  execution  of  any  codicil ;  that  whilst  the  will 
was  in  the  course  of  being  proved,  W.  O*,  the  agent  or 
dtor  of  Mrs.  Mackensie,  inquired  of  T.  H.  L.  whether  her 
was  mentioned  in  the  will,  on  which  occasion  he  did  not  allude  to 
any  codicil  left  by  the  deceased ;  that,  on  the  25th  November,  the 
same  agent,  on  a  further  application  to  T.  H.  L.  to  know  whether 
there  was  any  codicil  to  the  will,  and  being  told  there  wan  nonc^ 
then  said  there  was  a  codicil  in  Mrs.  Mackensie's  poaaeasion,  bat 
refused  to  state  the  contents,  prior  to  which  date,  no  soggestioa 
was  ever  made  to  Dr.  Yeo,  to  T.  H.  L.,  his  solicitor,  or  to  aav 
person  on  his  behalf,  that  the  deceased  had  left  any  testainentarf 
paper  save  his  will ;  that,  on  the  9th  December,  1839,  for  the  fint 
time,  the  contents  of  the  alleged  codicil  were  disclosed  to  T.  H.  L. ; 
that,  during  the  connection  of  the  testator  with  Anne  Melton,  tk 
latter  was  in  the  habit  of  imitating  his  signature,  and  that  the 
words  **  This  is"  at  the  commencement,  and  the  signatore  at  the 
end,  of  the  alleged  codicil,  were  not  in  the  handwriting  of  the  de- 
ceased. 
Responsive  A  responsive  Allegation,  on  behalf  of  Mrs.  Mackenzie,  eoontrr- 
Allegation.  pleaded  that  part  of  the  adverse  Allegation  which  represented  t^ 
the  testator  was  angered  at  the  misunderstanding  reapccCiog  the 
amount  of  the  bond,  and  various  circumstances  pleaded  in  rebtiea 
thereto;  it  pleaded  that  his  death  became  first  known  toMn. 
Mackenzie  on  the  27th  July,  and  on  the  2Bd  August  she  wrote  to 
W.  G.  (a  copy  of  the  letter  being  exhibited),  requesting  him  to  ob- 
tain a  sight  of  his  will,  "  observing  the  date,  and  if  any  mentioB 
be  made  of  a  codicil  which  she  held ;"  but  if  this  was  pxematnrer 
to  act  as  his  better  judgment  might  dictate ;  that  W.  O.  replied^ 
by  return  of  post,  that  he  considered  it  too  early  to  make  the 
application,  but  would  take  a  fitting  opportunity  to  do  so ;  tfast, 
not  having  heard  from  him  on  the  23rd  November,  die  enriosed 
to  him  a  copy  of  the  codicil,  and  on  the  day  following  its  jnecei|it 
(25th  November),  he  communicated  the  fact  to  T.  H.  L.,  and  for 
warded  the  codicil  to  hie  Proctor  on  the  27th  ;  and  it  counter- 
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pleaded  the  Allegation  that  Mrs.  Mackenzie  was  in  the  habit  of      Juvb  6. 
imitating  the  testator's  siirnature.  ,.   7      . 

Yeo, 
Mr.  T.  D.  Mackenzie»  having  married  the  legatee*  was 

held  to  be  disqualified  to  give  evidence  in  support  of  the 

paper. 

Sir  John  Dodsoih  Q*A.,  for  Mrs.  Mackenzie.— I  have  a     184-1. 

preliminary  objection,  as  to  certain  omissions  in  the  evidence.  "^^'  ^' 

On  interrogatory,  Mr.  T.  H.  L.  says : 

I  saw  the  boy  Lake  at  Exeter;  when  I  learned  from  W.  G.'s  Answers  to 
letter  in  December,  1839,  that  the  codicil  was  lodged  in  Doctors'  interrogatories. 
Commons,  where  it  could  be  seen,  I  wrote  to  my  agents  about 
it,  and  they  haying  procured  a  copy  of  the  codicil,  and  sent  it  to 
me,  I  made  inquiry  as  to  who  George  Lake  was,  and  where  I 
could  find  him,  and  having  at  length  traced  him  to  Exeter,  I  went 
there  to  him,  and  saw  him:  that  was  before  the  cause  began, 
and  it  was  to  enable  me  to  advise  Dr.  Yeo  as  to  the  course  to  be 
taken  on  his  behalf. 

I  have  had  only  one  interview  with  George  Lake ;  the  object 
was  to  inquire  of  him  all  that  he  knew  respecting  the  codicil.  It 
was  on  the  17th  December,  at  Exeter.  I  have  a  memorandum  of 
what  passed  on  that  occasion,  and  from  that,  better  than  from  re- 
collection, I  could  state  what  passed  between  George  Lake  and 
myself;  but  I  doubt  if  it  would  be  right  in  me  either  to  give  up 
the  account,  or  state  its  contents,  since  it  belongs  to  my  client :  I 
acted  aa  bis  solicitor  on  that  occasion.  [The  witness  was  then  told 
that  the  production  of  the  paper  was  c^led  for  on  the  part  of  the 
Ministrant  by  her  Proctor.]  That  I  do  not  consider  to  be  enough ; 
if  called  for  on  the  authority  of  the  Court,  I  should  consider  my- 
self bound  to  comply. — Being  now  told  by  the  Examiner  that 
I  ought  not  to  withhold  the  ^aper,  I  give  it  up,  subject  to  any 
order  of  the  Court  respecting  it.  [The  paper  was  brought  in, 
sealed  up.] 

Mr.  C.  H.  T.,  of  Exeter,  attomey-at-law,  was,  I  believe,  con- 
sulted by  the  Producent  (Dr.  Yeo),  and  employed  by  him  to  make 
some  inquiries  in  Exeter  touching  the  boy  George  Lake,  and  to 
communicate  with  me  if  he  saw  occasion  so  to  do,  the  object  being 
only  an  investigation  of  the  circumstances  of  the  case,  and  to 
ascertain,  if  possible,  the  truth  of  it.  I  received  some  letters, 
three  or  four,  as  I  recollect,  from  Mr.  T.  on  the  subject,  but  I 
cannot  consent  to  give  them  up;  I  have  no  right  to  part  with 
tbem.    I  submit  that  what  I  have  done  in  my  professional  cha- 
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JiTHt  6.       racter,  art  solicitor  of  the  Prodacent,  it  not  a  proper  aobjeet  of 

^'^*  I  submit  that  we  are  entitled  to  have  the  memanndnm 

made  by  T.  H.  L.»  of  his  xnteryiew  with  Lake,  and  the 

letters  addressed  by  Mr.  T.  to  T.  H.  L.,  as  to  the  diarac- 

Witness's     ter  of  Lake.     The  privil^^  of  T.  H.  L.  is  gone  by  his 

by  M?prc^^  production  as  a  witness  in  the  cause,  and  these  docnmenti 

tion  as  a  wit-  are  essential  to  the  ends  of  justice.     FaUlant  y.  Dodemead,* 

"^^  AddatnSf  D.,  on  the  same  side. — Mr.  T.  H.  L.,  having  been 

examined  as  a  witness,  has  waived  his  privilege;  but  if 

otherwise,  cases  in  the  books  shew  diat  he  is  not  privil^ed. 

Extent  of  Phillipps  J^v.f     Privilege  extends  to  confidential  commum- 

pnvi  ege.  cations  between  attorney  and  client ;  but  the  matters  came 

to  Mr.  L.'s  knowledge  before  a  suit  was  depending.    There 

Exceptions,      are  also  exceptions^  amongst  which  are  these :  **  the  attomef 

of  a  party  in  the  cause  may  be  examined,  like  any  other 

witness,  where  he  has  made  himself  a  party  to  tibe  transae- 

tion*' — Mr.  L.  has  done  so,  by  going  down  to  examine 

Lake^— *'  or  where  he  is  questioned  to  a  collateral  fact,  widi- 

in  his  own  knowledge  ** — ^this  is  a  collateral  fact—''  or  to  a 

fact  which  he  might  have  known  without  being  entrusted 

as  attorney  in  the  cause,"  which  is  the  case  here.     There 

are  other  amUsa  in  the  evidence  of  Mr.  L.     He  refers  to 

letters  he  received  from  the  deceased  respecting  Miss  Md- 

ton,  which  he  has  not  produced. 

Haggardf  D.,  for  the  executor.^*There  is  a  firotection 
thrown  over  confidential  advisers  in  respect  to  all  matters 
relating  to  their  clients.  Mr.  L.  has  answered  as  far  as  the 
interests  of  his  client  permitted,-  and  he  ought  not  to  be 
compelled  to  give  his  opponents  undue  advantage  by  pro* 
dudng  documents  whidi  came  into  his  possession  in  the 
course  of  his  professional  engagement,  whether  be&re  or 
after  the  suit  commenced :  the  privilege  extends  over  all 
matters  before  or  since.  Clark  v.  Clark ;%  Greemo^k  t. 
GaskeU.§  The  memorandum  of  what  Mi  from  Lake  is 
no  more  than  hearsay.    As  to  the   letters  from  Mr,  T^ 

*  2Atk.524.  t  1  fol.  c6. 

t  2  Moo.  and  M.  8.  §  1  MyL  and  K.  9a 
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they  are  privileged  communications,  coming  from  the  agent       Jowe  6. 
of  the  solicitor.    Curling  v.  Perring;^  Hughes  v.  Biddulph,^    Mackenzie  v. 
If  Mr.  L.  had,  in  his  examination  in  chief,  stated  the  sub-  Yeo. 

stance  o£  his  conversation  with  Lake,  it  would  have  been 
different.  He  is  only  cross-examined  as  to  the  fact  of  his 
having  had  such  a  conversation  in  the  course  of  his  profes- 
sional employment.  An  attorney  is  not  considered  to  have 
waiveil  his  privilege  by  being  produced  as  a  witness.  Vail* 
(ant  v.  Dodemead. 

Jenneff  D.,  on  the  same  side,  cited  in  addition  Uoyd  v. 
Llotfd,% 

Sir  H.  Jbnnbr  Fust.— If  Mr.L.  is  bound  to  produce  Nov.  16. 
his  communications  with  parties  before  the  commencement  Jvdouvkt. 
of  the  suit,  it  will  cause  great  mischief  in  the  proceedings  of 
this  Ctiurt,  and  destroy  all  confidence  between  the  Proctor 
and  the  agents  he  employs  to  make  inquiries. 

The  papers  referred  to,  which  are  prayed  to  be  brought 
into  the  Registry,  for  examination,  may  be  classed  under 
three  heads:  1.  Two  letters,  in  the  testator's  handwriting, 
addressed  to  Mr.  L.,  and  referring  to  the  preparation  of  the 
bond  for  a  settlement  on  Miss  Melton.  2.  The  letters  of 
Mr.  T.  to  Mr.  L.  3.  A  memorandum  or  writing  by  Mr.  L. 
of  communications  made  by  the  witness  Lake.  These  papers 
may  be  subject  to  different  considerations,  but,  it  said,  they 
are  all  of  the  nature  of  confidential  communications  between 
his  client  (Dr.  Yeo)  and  himself,  in  regard  to  proceedings 
in  this  cause,  and,  as  such,  are  privileged,  and  could  not  be 
made  evidence  if  disclosed ;  that  the  Court  is  not  to  suffer 
the  witness,  if  inclined,  to  reveal  what  is  so  communi- 
cated to  him.  It  cannot  be  denied  that,  as  a  general  prin- 
ciple, a  solicitor  is  not  compelled,  and  ought  not,  to  disclose 
what -is  confidentially  communicated  by  his  client  to  him  in 
his  <*h«racter  of  solicitor,  as  Mr.  Phillipps  lays  it  down,  <*at 
any  period  of  time."  The  only  question  is,  therefore,  whe- 
ther these  communicSations  fall  within  the  rule. 

There  are  qualifications  of  the  rule.  An  attorney  may  be 
exandined  as  to  a  fact  which  he  knew  before  he  was  con- 
sulted in  his  professional  character;  or  which  he  knows  col- 

•  2  Myl.  and  K.  380.  t  4  Rum.  190.  t  2  Curt.  262. 
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laterally,  and  was  not  communicated  by  his  dient;  or  where 
he  has  made  himself  a  party,  as  a  witness  to  the  esecutian 
of  a  deed.  It  is  almost  impossible  to  lay  down  any  generd 
rule  as  to  the  extent  to  which  the  privilege  should  be  allowed, 
and  cases  will  sometimes  occur  in  which  the  distinctions  are 
very  nice.  Lord  Cottenham»  in  Desborough  v.  JBaM^&u,* 
Fecognizes  this  difficulty.  That  was  a  «case  in  which  two 
Insurance  Offices  were  so  far  in  opposition  to  each  other  that 
one  (the  Eagle)  was  desirous  of  insuring  a  particular  life  in 
another  (the  Economic),  which  was  desirous  of  obtaining 
information  with  respect  to  that  life,  and  one  of  the  de 
fendants,  the  solicitor  of  the  party  insured,  was  prewnt  at  a 
meeting  of  an  officer  of  each,  and  in  his  answer  to  tbe  bill 
he  refused  to  state  what  passed,  because  he  was  then  the  so- 
licitor of  the  party  insured,  and  acquired  the  information 
touching  the  matters  solely  from  being  present  in  the  capa- 
city of  ihe  professional  and  confidential  adviser  of  the  in- 
sured. But  it  was  held  that  the  privilege  did  not  extend 
to  this  communication.  The  Lord  Chancellor  observed: 
"  It  is  very  difficult  to  suppose  how  that  could  be  the  sub- 
ject of  privileged  communication  between  the  officer  of 
the  Eagle  Company  and  the  solicitor  of  the  same  Companj ; 
it  was  a  communication  from  an  adverse  party.  If  it  had 
been  made  directly  to  the  solicitor,  for  the  purpose  <^  bang 
communicated  to  the  Company,  it  would  not  be  very  easj 
to  consider  it  as  a  privileged  communicatioii.  Both  Bram» 
well  V.  Luca$,f  and  Greenough  v.  Gaskeilf  shew  that  the 
privilege  only  applies  to  cases  in  which  the  client  makes  a 
communication  to  his  solicitor  with  a  view  to  obtaining  his 
legal  advice/'  A  similar  observation  was  made  by  Lord 
Brougham  in  Greenough  v.  Gaskett. 

The  result  of  aU  the  cases  I  take  to  be  this:  that  an  at- 
torney is  not  to  be  compelled  to  disclose  what  has  come 
solely  and  entirely  to  his  knowledge  in  his  professional  ca- 
pacity by  or  on  behalf  of  his  client,  from  his  client,  directly 
or  intermediately :  the  object  of  privilege  being  to  secnie 
to  a  party  the  benefit  of  secresy  in  confidential  commumca> 
ti<ms  with  his  legal  adviser.  Therefore,  a  rule  may  be  laid 
•  3  Myl.  and  C.  515.  f  2  B.  and  C.  745. 
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down  to  this  extent ;  that,  to  bring  a  oommunication  within      Junb  6. 
the  privilege,  it  must  be  ahewn  that  Uie  matter  came  to  the  ji^^^g^  v. 
attorney's   knowledge  directlj  or  intermediately  through         Yeo, 
another  person  from  the  client  himself,  and  that,  as  to  mat- 
ters which  came  to  his  knowledge  coUaterallyt  he  is  bound 
to  answer. 

Now  it  is  dear  that  Mr.  L  was  acting  as  the  solidtor  of 
Dr.  Yeo  when  he  went  to  one  of  the  subscribed  witnesses  to 
the  wiU,  and  received  a  eommunicadon  from  him  (before 
the  proceedings  had  actually  commenced),  which  paper  he 
declines  to  deliver  up,  and  the  question  is»  whether  this  was 
a  privileged  communication,  which  it  would  be  a  breach  of 
professional  confidence  to  disclose.  I  have  considerable  dif-  Memonndiun 
ficulty  in  holding  this  to  be  a  confidential  communication,  ^^  pnrilcged ; 
for  there  was  no  privity  between  Dr.  Yeo  and  the  witness 
Lake.  If  Dr.  Yeo  had  questioned  the  witness  and  commu- 
nicated the  ans#er  to  Mr.  L.,  that  would  be  a  privil^^ 
communication ;  but  this  was  from  a  collateral  quarter,  and 
Mr.  L.  may  be  called  upon  to  divulge  it  without  any  viola- 
tion of  professional  confidence  between  him  and  his  clienL 
The  paper  is  annexed  to  his  deposition,  sealed  up,  and  if 
the  case  had  ended  here,  I  should  be  inclined  to  be  of  opi- 
nion that  the  paper  ought  to  be  opened  ;  but  I  think  a  still 
more  serious  objection  exists-— namely,  that,  if  we  had  the 
paper,  we  could  make  no  use  of  it  as  evidence  in  the  cause. 
It  is  no  evidence  that  Lake  informed  Mr.  L.  to  the  same  but  not  evi- 
efiect  as  in  his  examination.  Mr.  L.  is  not  called  to  prove  °®°^' 
that  the  witness  gave  a  different  representation; — ^there  is  no 
plea  to  that  effect ;  the  paper  is  desired  merely  to  corrobo- 
rate Lake's  testimony,  by  shewing  that  he  gave  the  same 
account  as  he  has  deposed  to :  it  is  impossible  to  suppose 
that  the  account  in  the  paper  is  different  from  his  testimony, 
or  it  is  clear  that  it  would  have  been  produced.  Mrs.  Mac- 
kenzie, therefore,  is  entiUed  to  the  full  benefit  of  the  pre- 
sumption that  the  testimony  given  by  Lake  is  consistent 
with  the  account  he  gave  to  Mr.  L.  I  am  of  opinion  that 
I  ought  not  to  direct  the  paper  to  be  opened. 

With  regard  to  the  letters  of  Mr.  T.,  they,  I  think,  are     The  letters 
very  differentiy  circumstanced  from  the  memorandum,  and  P^^'^S^- 
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JOn  6.      that  they  oome  itriotly  within  the  meaning  of  **  confideBdal 
Mtwkmtic  V    <^°^™>>Q^catian8/'     Dr.  Yeo  employs  Mr.  L.  generally  as  his 
Yeo.         professional  adviser  in  the  cause ;  Mr.  L.  resides  at  Barn- 
staple, and  inquiries  are  necessary  at  £zeter,   where  the 
witness  resides,  and  Dr.  Yeo  also  employs  Mr.  T.  to  make 
those  inquiries,  with  directions  to  communicate  the  lesnk  to 
Mr.  L.     Dr.  Yeo  is,  thereforey  their  mutual  client,  and  it  is 
consequently  a  professional  oommunicatioo  from  that  dieot 
to  Mr.  L.,  acting  in  his  professional  capacity*  through  the 
medium  of  Mr.  T.,  also  acting  in  iiis  professiqnal  capaci^. 
Dr.  Yeo  employs  both  solicitors  in  different  places,  with  di- 
rections to  commttnicate  from  one  to  the. other.     I  am  of 
opinion,  therefinre,  that  these  are  privileged   communici- 
tions,  and  that  the  witness  is  not  at  liberty  to  divulge  theai. 
Moreover,  there  would  be,  perhaps,  a  stronger  objection  lo 
die  use  of  diese  letters  as  evidence,  than  to  that  of  the  ni»- 
morandum ;  they  are  letters  from  a  person  who  has  not  bea 
examined,  and  therefore  the  party  is  not  entitled  to  have 
those  letters  brought  in. 
The    notes      In  respect  to  the  two  notes  from  the  deoeased  to  Mr.  L^ 
pnni^gea ;  ^.^  reference  to  the  bond,  it  oan  hardly  be  considered  that 
diey  are  confidential  communications  between  client  and  so- 
licitor—that  is,  between  Dr.  Yeo  and  Mr.  L.,  for  they  weie 
written  before  the  latter  was  retained  by  Dr.  Yeo  as  his  soli- 
citor, and  I  should  consider  that  they  are  documents  which 
he  is  not  privileged  to  withhold,  and  whidi  would  he  very 
properly  called  for,  as  they  relate  to  a  bond  the  esecstioB 

but  not  in  the  of  which  Mr.  L.  is  examined  to  prove ;  but  he  says  "they 
wttnett'8   DOS-  __..  .  »»iL  -.i-»i_ 

session.  "'^  ^^  ^"  ^7  ^oaaeamota  now,    and  he  was  not  asked  where 

they  are.    I  am  of  opinion  that  this  answer  is  suffident,  and 
>l^<»tion  I  reisct  the  application  of  the  Brootor  for  Mis.  ftC^fcmm«^ 
and  direct  the  cause  to  proceed. 
Aegumbmt.  Sir  John  Dodion^  Q.  A.-— I  submit  that,  notwithstandix^ 

that  the  Court  has  shut  out  the  evidence  of  Mr.  Mackemde,'^ 
one  (^  the  attesting  witnesses  to  this  codicU,  on  the  ground 
that  he  has  since  married  the  legatee— and  the  Court  has 
consequently  not  the  benefit  of  his  evidence  as  to  what 
passed  previous  to  and  at  the  time  when  the  codidi  was  exe> 

*  See  2  Curt.  512. 
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cuted'^there  is  the  dear  and  imimpeaehed  testimony  of  a  Jvmi  6. 
witness  as  to  all  the  necessary  parts  of  the  ease — the  perfect  Mt^imak  v 
approval  of  the  paper  by  tiie  testator,  his  knowledge  of  the  F«q. 
contents,  and  its  votuntary  execution  by  lum.  The  case  on 
the  other  ode  is  one  of  forgery,  supported  by  witnesses 
whose  opiinan  is  fimnded  upon  hakidwriting}  whose  evi- 
dence, if  it  were  not  conflicting,  cannot  be  taken  against 
positive  facts  sworn  to  by  a  person  of  unimpeached  charac- 
ter, who  was  present  and  saw  the  testator  execute  the  paper. 
The  rest  of  the  evidence  against  the  codicil  is  mere  surmise 
and  eonjeotare  as  to  the  improbability  of  the  legacy.  The 
phraseology  of  the  instrument  is  objected  to,  since  the  tes- 
tator was  ignorant  of  the  technical  terms  of  the  law ;  bnt 
although  some  technical  terms  are  used,  it  is  just  such  aa 
instrument  as  would  have  come  from  such  a  person  as  the 
deceased. 

Addamtf  D.,  on  the  same  side.  Nov.  22. 

Haggard^  D. — The  party  for  whom  I  iqppear.  Or.  Yeo^  is  Nov.  26. 
of  opinion  that  this  is  not  a  genuine  papv .  The  only  direct  Dec. '  1. 
evidence  in  its  favour  is  that  of  a  single  witness,  a  lad,  se- 
venteen years  of  age,  and  the  question  is,  whether,  in  oppo-> 
sition  to  eircumstanees  and  probabilities,  and  evidence  aa 
to  handwriting,  that  is  aufficient  to  support  such  a  paper. 
I  submit  duit  it  must  be  pronounced  against,  with  costs. 

Jennatf  D.,  on  the  same  side.  Dec  6. 

8iR  H.  Jbnnes  Ff7ST«-<— The  codicil  in  question  is  ad-   1842. 
mitted  to  be  (except  two  words  of  it)  in  the  handwritinfr  *^""®  ^* 

^  '  Jdogmknt. 

of  Mra.  Mackenzie,  the  legatee ;  it  is  pleaded  to  have  been 
executed  in  her  presence,  and  that  ef  Mr*  Mackenaie  and 
George  Lake.  The  evidence  of  Mn  Mackensie  has  been 
properly  objected  to,  and  excluded,  on  the  ground  of  in- 
terest; the  evidence  of  execution,  and,  in  fiict,  the  whole  Case  depends 
case,  therefore,  depend  upon  the  single  testimony  of  Lake,  ^"  ^"^  witness, 
a  witness  described  as  omni  excepHone  major* 

The  codicil  was  not  produced  to   Dr.  Yco  till  three      Conduct  of 
months  after  probate  of  the  will  had  been  obtained  by  hia»  ;  the  legatee, 
and  to  be  sure,  a  codicil  of  this  description  (abstracted  froas 
other  considerations)  most  have  created  very  consklerable 
surprise  in  his  mind,  from  the  fact  that,  although  the  {)er- 
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JcTNB  6.      sonal  property  was  only  £4,000^  a  l^acy  of  £5^000  was  be- 

Maekaizh  r,    <I<ieathed  by  it  to  this  lady,  and  he  naturaUy  made  inqairia 

Yeo,         respecting  the  persons  by  whom  the  oodidl  porported  to  be 

Of  the  exe-  attested*    Lake^  who  then  resided  at  Exeter,  waa  s^iplied 

to,  and  he  gave  information  (as  I  infer)  to  the  efiect  stated  in 

his  deposition.    It  has  been  said  that  Dr.  Yeo  ought  to  ham 

been  satisfied,  by  the  account  so  given  by  Lake,  as  the  case 

then  stood  (divested  of  all  other  circamatanoea)^  aa  to  the 

genuineness  of  the  codicil ;  but  I  do  not  say  that,   wiUi  the 

knowledge  which  Dr.  Yeo  and  Mr.  L.  possessed  at  die  tiaK 

from  other  friends  of  the  deceased,  of  the  drcamatancei 

connected  with  the  relation  between  the  deceased  and  Miss 

Melton,  they  ought  to  have  been  satisfied,  and  I  think  they 

were  fully  entitled  to  prosecute  the  inquiries  to  the  extent 

they  have  done. 

(After  detailing  the  history  and  character  of  the  deceawd, 

and  his  connection  with  the  legatee.) 

NBtureofthe      ]^q^  jq  g^ji  these  cases,  where  the  question  is,  not  »a  to 
evidence  re-.  .  .-,^  7,  ..         » 

the  samty  or  capacity  of  the  deceased,  but  whether  the  set 

was  done  or  not,  all  the  circumstances,  probable  and  impnh 
bable,  are  to  be  taken  into  consideration  before  the  Coort 
can  make  up  its  mind ;  and  the  anut  probantU  iaprimdjme 
on  the  party  who  sets  up  the  paper,  to  prove,  aa  far  as  die 
case  admits,  that  it  is  the  act  of  the  deceased,  and  not  oa 
the  party  opposing  it  to  shew  that  it  is  not  hia  act.  Supk 
v.  Atkinson**  The  question  is,  what  is  the  extent  of  proof 
required,  and  whether  die  onus  is  discharged  by  the  testi- 
mony of  one  witness  deposing  positively  to  the  fact  of  exe- 
cution, where  it  is  impossible  for  the  Court  to  give  credit  ts 
that  person  with  reference  to  all  the  drcumstanoes  before  it 
(After  detailing  the  evidence  respecting  the  provisiiii 
made  for  Anne  Melton,  in  June,  1838,  and  the  dreumatanca 
connected  with  the  disputed  amount  of  the  aunuity  ;  the 
breaking  off  the  connection  between  the  deceased  and 
her ;  the  proceedings  of  Mr.  Mackensie,  and  the  aenti- 
ments  of  the  deceased  regarding  his  conduct  and  that  of 
Miss  Melton ;  and  after  commenting  upon  the  improbahi- 
lity  that  he  should  have  given  the  latter,  by  a  codicil,  so 

•  2  Add.  162. 
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large  a  sum  as  £5,000  ;  upon  the  absence  of  any  one  dr-      Jctvk  6. 
cumstance  of  probability  to  lead  up  to  the  codicil,  and  upon  jig^^^^^  , 
the  inconsistency  of  such  an  act  with  the  conduct  of  the         Yeo. 
deceased.) 

As  the  Court  has  been  deprived  by  his  own  act  of  the  evi- 
dence of  Mr.  Mackensie,  as  to  the  circumstances  attending 
and  leading  up  to  the  execution  of  this  codicil^  on  what  does 
it  rest?  Why,  upon  the  evidence  of  a  boy  of  seventeen. 
But  before  I  consider  the  testimony  he  has  given  of  the 
transaction,  let  me  look  at  the  substance  and  complexion  of  Character  of 
the  paper^  and  what  it  purports  to  be ;  because  the  effect  of  ^®  P*^*'  '^•®*^' 
the  evidence  of  a  single  witness  to  the  execution  may  de- 
pend greatly  upon  the  paper  itself.  With  the  exception  of 
two  wordsy  the  paper,  as  I  said,  is  all  in  the  handwriting 
of  the  legatee*  Passing  over  the  legal  terms,  which  were 
not  likely  to  come  from  a  person  of  the  deceased's  habits, 
the  £5,000  is  said  to  be  given  to  Miss  Melton  "  in  conside- 
ration of  injuries  and  sufferings  sustained  by  her  through 
certain  false  and  calumnious  reports  caused  by  him."  Is  it 
probable  or  possible  that  Mr.  Barbor  would  have  dictated 
these  words  to  Miss  Melton  at  that  time?  What  false  and 
calumnious  reports  had  he  caused,  and  what  could  induce 
him  to  declare  that  he  had  caused  such  reports  ?  Then, 
according  to  the  plea  and  evidence,  this  paper  was  dictated 
by  him  at  once,  without  hesitation,  or  stop,  or  correction. 
Looking  at  all  the  circumstances  attending  this  paper,  and  Improbability 
at  the  face  of  the  paper  itself,  the  improbability  of  the  act  is  ^  ^^  ^^ 
80  great,  that  it  could  hardly  be  supported  by  the  evidence 
of  a  single  attesting  witness  of  the  most  unimpeached  cha- 
racter, and  I  admit  that  there  is  no  imputation  upon  the 
general  character  of  Lake.  He  was  a  person  living  in  a  low 
situation,  in  1838,  at  BamstaplCf  where  the  transaction  took 
place ;  but  I  do  not  find  that  there  was  any  intimacy  or  con- 
nection between  him  and  Mr.  Mackenzie  or  Miss  Melton, 
and  the  account  he  gives,  taken  by  itself,  abstracted  from 
other  circumstances,  is  not  improbable. 

He  states  that  he  was  walking  up  the  street,  early  in  the      Aceount  of 

afternoon,  when  Mr.  Mackenzie,  whom  he  had  seen  at  his  Jhe  transaction 

by  Lake. 
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Jv«»  &      mntBE^i  wtmp,  topped  at  the  windiyv'y  and  beekoDcd  km 

9fiHfkfnm  V  ^ '  ^^  ®^  ^^*  S^^^^S  ^^^  ^^  room.  Miss  Mekon  was  sitting 
yim.  at  a  table  wtitingy  and  Mr.  Barbor  was  standing  beldnd  her, 
looking  over  her  shoulder ;  that  she  was  not  copyh^  anj 
other  paper,  but  it  appeared  that  Mr.  Barbor  was  idling  her 
what  ta  wAjf  but  the  witness  did  .not  hear  distiiiclly  what 
ha  sasd ;  that  Mr*  Mackenaie  said  to  Mr*  Baiibor,  ^  Here  is 
a  joui^  man  I  kaow  sametlifng  of;  have  you  any  ol^ection 
«»  his  beiag  a  witness  to  this?"  Mr.  Barbor -said,  <«  N», 
mt  in  the  least;"  that  Miss  Melton- waa  writings  all- tbiatiaie, 
M&  Barbor  sdll  being  behind  her,  looking  <Mrar  her 
shoulder ;  that  when  she  had  finished»  in-  about  two  or  thiw 
minutes,  (he  was.  not  there  abov«  five  minotos  altogether), 
the  paper  was  read  over  by  Miss*  Metoan  alaud,  and  we 
aftRiwardB  read.  over,  by  Mn^ Barber,, not  so  loud  or  disdad- 
ly  as  by  her ;  that  he-heard  sease  worth,  botnoC  all;  it  wm 
bequeathing  £5fiO(y  to  her ;  that, .  without  nmkiiig'  any  ob« 
serration  as-toits  contents,  Mr.  Barbor  took  die  pen  and 
wrote  his  name  as  he  stood;  that  My.  Maokmaxle  thai 
wrotehis  name,.8nd  one  or  both  sasid  to  the  witnaw,  "  New, 
young  man,"  when  he  stepped  forward  and  Mgned  hb 
name ;  that  Mr- Barbor  ^then*  gave  him  half  a  aoveiaigii, 
and  said,  **  Young  man,!  hope,  you  will  Iceep  this  to  yoof^ 
self,  and  say  nolUng  about  it  to^any  one^  as  I  do  not  widi 
it  to  be  known."  He  adds,  that  the>paper.  waa  in.  one  re- 
spect.no^  as  it  now  is :  "it  was  a  whole  sheet  tlieo>  and  it  is 
but  half  a  one  now ;  I  did  not  see  the  dieet  spread  opn, 
but  Lsaw  enough,  to  knoJW  that  it  was.  w  whole  sheet,  and 
that  them  was-  writing:,  though-  I  ooaMr  not'  say  of  whst 
kind,  on  the.otfaer  half  sheet."  And  it  i»  stated  diat  die 
bond»  dated  a*  Ann  days  befoss,  was  -  wi^tten  on  the  ether 
half  sheety.  winch-  has*  been sepasatedi  Now  I  am.n«it  pre- 
pared to  say,  thattif  there  had  bsen'  nothing  els&  in  the  esie, 
Candid  and  this  ought  not  to  be  osnsideredia  very  eandidststattieBK,*  w 
not  kDpiobable  ^^^  .^  .^  very  improbable  diat.s<idi.a  tnmsBetkin  afaooid 

have  taken  place;  and  the  only  qoestfon  is,  whether  this 
bst  op|MMd  to  boj's  evidence  is  suffident  totsatisfy  the  mind  of  die  Cosrt 
pfobabriickBoaf  j^^  opposition  to  the  evidence  !•  have  detailed'  shewing  tbr 
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great  itDprobability,  and  almost  impossibitityy  that  the  cle->       Juxs  6. 
ceased  should  have  contemplated  such  a  provision  for  this   ji^fg^^zie  t. 
lady  at  that  time^  and  given  effect  to  it.     I  am  not  prepared  Yeo. 

to  say  that  this  is  evidence  upon  which  I  can  rely  to  that 
extent ;  that  this  boy's  testimony  is  sufficient  alone  to  sup- 
port this  instrument*  The  Court  is  not  compelled  in  these 
cases  to  come  to  the  conclusion,  if  it  pronounces  against  the 
paper,  that  it  is  the  result  of  fraud  and  forgery,  supported  Not  necessary 
by  perjury  and  conspiracy ;  this  Court  has  no  such  duty  ^o  ■*"?  fr*"^ 
imposed  upon  it,  but  only  to  ascertain  whether  the -evidence 
satisfies  its  mind  that  the  instrumerit  was  the  act  of  the  tes- 
tator. • 

There  is  only  another  part  of  the  case  on  which  a  very   Evidence  as  to 
great  body  of  evidence  has  been  collected,  gratuitously,  as  ''•"dwritirg. 
it  seems  to  have  been  argued,  on  the  part  of  Mrs.  Macken- 
zie, inasmuch  as  she  was  not  bound  to  prove  that  the  signa- 
ture to  the  codicil  was  actually  in  the  handwriting  of  the 
deceased.   It  would,  however,  have  been  very  difficult  to 
support  her  case  without  some  evidence  of  this  kind.    In 
this,  as  in  all  similar  cases,  some  witnesses  depose  to  their 
belief  that  the  signatuire  is  in  the  handwriting  of  the  de- 
ceased^ whilst  others  depose  that  it  is  not^  and  the  Court 
cannot  determine  a  case  of  this  kind  on  evidence  of  hand- 
writing, unless  from  witnesses  otnni  excepiione  majoreSf  who 
were  fully  acquainted  with  the  improbability  (not  to  say  im- 
possibility) of  the  whole  transaction.     If  I  were  forced  to 
decide,  I  should  say  that  the  balance  of  evidence  is  against     Not  satit/ac- 
its  being  the  deceased's  signature ;    but  that  is  not  the  ^^^' 
ground  upon  which  I  rest  my  opinion.     I  am  bound  to 
look  at  all  the  facts  and  circumstances  of  the  case,  and  I  am 
of  opinion  that  I  cannot  place  that  reliance  upon  the  testi- 
mony of  Lake  which  will  justify  me  in  pronouncing  that 
this  is  the  act  of  the  testator,  and  I  cannot  say  that  I  am 
satisfied  that  the  paper  was  signed  by  him. 

Under  these  circumstances,  I  must  pronounce  against  the     Paper  pro- 
validity  of  the  paper ;  and  looking  at  the  nature  of  the  ^ng* 
transaction,  as  the  party  has  propounded  the  paper  for  her 
own  benefit,  I  am  of  opinion  that  she  should  do  it  at  her 
own  expense,  and  not  cast  the  charge  of  opposing  the  paper 

VOL.  I.  3   Y 
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JuKc  6.       upon  the  estate.    I  pronounce,  therefore,  against  the  validity 
Mackenzie  v.    ^^  ^^®  Codicil,  and  condemn  Mr.  and  Mrs*  Mackensie  in  the 
Yeo,         costs. 

with  costi.  Proctors :  — K  Chrkson,   for  the  legatee ;    Buckion^   for  the 

executor. 


<{ron0i0torv  OTourt  of  UonHoit* 

Junk  8. 

Divorce    by      Cripps  v,  Cripps.— Cflii^c. — ^This  was  a  suit  for  divorce 

[^I'-'^Deficil  ^y  ^^^"^  ^^  adultery  by  the  husband  against  the  wife, 

ency  of  direct  grounded  on  her  suit  for  restitution.    There  was  no  plea  un 

proof   of    the  ^j^g       ^  ^^  ^j^g  ^j^g  ^y^^  y^sA  not  interrogated  the  witnesses, 
marriage.  *  '  .  ^ 

and  from  the  nature  of  the  facts,  the  Court  called  upon  the 

Counsel  for  the  wife  to  argue  her  case. 
Aroumsnt.  Sir  John  Dodson,  Q.A. — The  first  question  is  as  to  tbe 

proof  of  the  marriage,  and  of  the  identity.    That  a  mar- 
riage took  place  between  two  persons  named  Edward  Cripp« 
No  direct  proof  and  Augusta  Cullington  there  can  be  no  doubt ;  bot  no  per- 
of  marriage.       ^^^^  j^^g  been  examined  to  prove  the  identity  of  the  paitie. 
It  is  alleged  that  no  person  was  present  at  the  marriage  who 
knew  the  parties,  and  could  prove  their  identity  ;  bat  the 
marriage  was  recent,  and  there  might  have  been  a  Decree 
of  Confrontation.    They  undertake  to  supply  this  defect  of 
Secondary     proof  by  secondary  evidence.    They  plead  Uie  handwriting. 
evidence.  xJiat  of  Mr.  Cripps,  I  admit,  is  proved ;   but  as   to  the 

of  handwrit-    alleged  wife's,  there  is  an  insufficiency  of  proof:  Mr.  H.  W. 
"*^*  Cripps,  tlie  husband's  brother,  speaks  only  to  the  similaritj 

insufficient.       of  the  handwriting  of  Mrs.  Cripps. 

Jenner,  D.,  on  the  same  side.^Four  modes  of  proof  are 
relied  on  for  establishing  the  marriage :  1.  cohabitatioa  ;  2. 
general  reputation ;  3.  the  confession  of  the  party ;  4. 
Cohnbiution  handwriting.  Cohabitation  in  this  case  is  not  preaumpdve 
"his*cM*"^*  '"  evidence  of  marriage,  for  the  testimony  goes  to  shew  that 
the  wife  was  a  common  prostitute.  Conraa  v.  Lane.^  Lord 
Mansfield  held  that,  in  a  penal  action,  general  repotatiaii  is 

•  1  Lee*a  Rep.  630. 
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not  suflBdenL    The  admission  of  the  party  is  not  evidence  in      Jukb  8. 
this  penal  case.     The  proof  by  handwriting  is  of  too  weak  a  cvmip«v.O«»#. 
character. 

PhUlmore,  D.,   for  the  husband,   was  stopped  by  the 
Court. 

Dr.  Lushington. — I  think  it  expedient,  in  the  first  in-  Judgmxiit. 
stance,  to  look  at  the  circumstances  under  which  the  mar- 
riage is  alleged  to  have  been  contracted ;  and  for  this  pur- 
pose 1  advert  to  the  evidence  of  Mrs.  Scott  and  of  Henry 
William  Cripps.     The  substance  of  their  evidence  is,  that  a  Circumstances 
lady,  bearing  the  name  of  Augusta  Cullington,  lodged  at  ®^  n»n^«- 
Mrs.  Scott's,  in  the  beginning  of  the  present  year ;  that, 
during  the  time  she  resided  there,  she  was  visited  by  a  great 
many  gentlemen,  who  came  to  the  house  to  inquire  after 
her,  as  well  before  as  after  the  marriage;  that  the  other 
party,  a  bachelor  of  the  age  of  nineteen,  became  acquainted 
with  this  lady,  and  a  marriage  took  place  on  the  5th  Fe- 
bruary last.    The  fir$t  and  only  question  is,  whether  there 
is  adequate  and  satisfactory  proof  to  satisfy  my  mind  that  a 
marriage  was  had  between  the  parties  in  this  cause.    It  is     Mot  a  ques- 
expedient  to  bear  in  mind,  that  it  is  not  a  question  whether  ''®"  •''*'****f<Jok 
a  marriage  took  place  or  not,  as  in  other  cases ;  but  the  place  or   not ; 
simple  question  is  as  to  the  identity  of  the  parties  to  the  mar-  J?J^"  *^  "^*''" 
riage.    The  register  proves  that  a  marriage  took  place  in    Nature  of  the 
St.  Pancras  Church  on  the  6th  February,  1842,  and  the  Pf«>f- 
identity  of  the  husband  is  established  by  satisfactory  proof* 
that  is,  by  the  evidence  of  his  handwriting.    Then  there  is 
the  additional  testimony  of  Mrs.  Scott  to  the  effect  that, 
from  and  after  the  marriage,  the  parties  resided  some  days  in 
her  house  and  cohabited  as  husband  and  wife,  and  there 
cannot  be  a  doubt  that  the  person  residing  as  Mr.  Cripps  in 
the  house  of  Mrs.  Scott  is  the  party  proceeding  in  this 
cause.     Now  it  appears  to  be  a  pretty  strong  fact,  that, 
whilst  these  parties  were  cohabiting  together  as  husband 
and  wife,  Augusta  Cullington  alleged  and  admitted  to  Mrs. 
Scott,  that  she  was  the  wife  of  the  other  party.     But  this 
is  not  the  only  fact ;  because  Mrs.  Scott  states  that  she 
would  not  have  allowed  the  parties  to  reside  at  her  house 
unless  her   mind   had    been   satisfied   by   the  produetiou 
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lirwE  8.       of  a  copy  of  the  very  register  prodoced  in  the  cause.    All 
CripoaTcrwDM  ^*  evidence  goes  to  establish  the  identity  of  the  other 
party.     But  something  more  is  necessary  to  satisfy  the  lair. 
The  only  additional  evidence,  however,  as  to  the  identity  of 
the  party,  is  that  of  her  handwriting,  and  if  there  had  been 
any  circumstance  which  could  raise  a  reasonable  doubt  that 
that  party  was  the  identical  party  in  the  cause,  I  should  con- 
sider the  evidence  insufficient,  because  it  is  weak  evidence 
of  handwriting  alone.     But  I  am  not  to  dose  mj  eyes  to 
all  the  facts  stated  in  the  evidence,  and  although    I  admit 
that  the  proof  is  not  so  satisfactory  as  I  could  desire ;  still, 
taking  all  the  facts  together,  I  am  satisfied  that  the  parties 
Sufficient.         were  married,  and  that  the  identity  is  sufficiently  establish- 
ed.   The  evidence  of  Mr.  W.  H.  Cripps,  as  to  the  hand- 
writing of  Augusta  CuUington,    is  very   weak,    and  the 
Court  regrets  that  some  attempt  was  not  made  to  obtain 
clearer  proof  of  the  identity  of  the  party.    Upon  the  whole, 
however,  I  am  satisfied  that  I  shall  discharge  my  duty  bi- 
Marriage  ea-  holding  that  the  marriage  is  sufficiently  established. 
tabliahed.  fj^^  Court,  not  having  a  shadow  of  a  doubt  as  to  the 

adultery,  pronounced  for  the  separation.) 

Proctors : — F,  Dyke  for  the  husband  ;  Lovedap  for  the  wife. 


PoUard  V.  In  Pollard  v.  Pollard,  on  the  second  sessioD  of  Micba-!- 

•  mas  Term,  a  similar  deficiency  of  proof  occurred.     It  was  a  suit 

Nov.  17.  f^j,  divorce  by  reason  of  adultery  by  the  husband  agfainst  the  wife, 

who  did  not  appear,  the  proceeding's  being  in  piBnam.  The  adul- 
tery, as  well  as  the  identity  and  diversity,  was  fully  proved ;  bat 
the  only  direct  evidence  of  marrisge  was  the  marriage  ctta&- 
cate,  the  proof  of  the  husband's  hand  writing,  and  the  evideace 
of  witnesses  speaking  to  comparison  of  hands,  inclodiog  the  bos- 
band's  sister,  who  had  received  letters  from  the  wife,  mxid  bad  bo 
doubt  that  the  sig^nature  in  the  register  was  hers,  but  who  had 
never  seen  her  write. 

JuDOMKirr.  Dr.  Lushinoton. — ^There  is  no  doubt  of  the  identity  and  diver- 

sity, which  are  very  distinctly  and  clearly  proved ;  but  there  l«  a 
difficultv  about  the  marriage,  and  I  wish  it  to  be  understood  that, 
because  in  this  case  I  pronounce  the  marriage  sufficiently  pror«?. 
I  do  not  do  80  on  the  ground  of  evidence  of  the  bandwriiio^  (^ 
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the  wife :  I  am  not  satisfied  with  the  testimony  of  witnesses  who       June  6. 
never  saw  her  write,  though  one  may  hare  received  letters  from      .  '^     7%*^ 
her.    I  consider  the  marriage  proved  in  this  way :  first,  it  is  dis-    'w'*^*  ^W  • 
tioctly  proved  that  Mr.  Pollard,  the  party  proceeding  in  the  cause, 
is  the  suine  party  who  was  married  on  such  a  day ;  secondly,  it  is 
proved  that,  fi-om  that  day,  he  continued  to  cohabit  with  the  very 
party  against  whom  the  suit  is  promoted,  as  husband  and  wife. 
If  there  had  been  tbe  least  doubt  as  to  the  identity,  I  would  not 
receive  this  proof  of  the  marriage;  but,  looking  to  the  difficulty 
of  proving  this  marriage,  I  think  it  may  be  inferred  from  the  cir- 
cumstances.    Therefore,  I  hold  the  marriage  to  be  proved,  but 
not  on  the  groand  of  handwriting. 


mrrrogatttie  Couvt  at  craitterfiurv^ 

June  13. 

In  the  Goods  of  Maby  Parfitt,  spinster.  ^  The  A  will,  bear. 
deceased  died  28th  February,  1842.  She  left  a  will,  exe-  IJf^t^'an'appw! 
cuted  in  the  presence  of  two  subscribed  witnesses,  and^  ance  of  ercsure 
apparently,  bore  date  on  the  10th  March,  1832.  It  was  ^^^  ectinr'"'"* 
very  fairly  written,  but,  on  the  first  side,  there  was  an  which  tbe  par- 
appearance  of  an  erasure,  as  if  the  word  « thirty"  had  been  Jj"  "'^**  ""7'- 
*^^  ^  ling  or  unable 

altered  to  ''  twenty."     There  was  likewise  something  like  to  make  an  af- 

an  erasure  in  the  date  of  the  year  ••  1832/'     When  applica-  ^J^*^'^  '''  ^^■ 

1       T>      .  .1     planation, —  re- 

tion  was  made  for  probate,  the  Registrars,  observing  the  fused  probate. 

appearance  not  only  of  erasures,  but  of  an  alteration  in  the 

body  of  the  will,  declined  to  pass  it 

Addanu,  D. — I  am  instructed  to  move  for  probate  of  this  Monov. 
paper  as  it  stands.    The  parties  are  unwilling  or  unable  to 
make  an  affidavit;  I  therefore  move  for  probate  without 
any  affidavit,  leaving  the  Court  to  dispose  of  the  motion. 

Sir  H.  Jbnner  Fust. — ^There  is  something  which  bears  Decree. 
the  resemblance  of  an  alteration  in  the  date — something  that 
may  by  possibility  be  an  alteration ;  but  I  think  it  is  a  mere 
slur,  and  that  it  does  not  require  an  affidavit.  The  paper 
purports  to  give  to  the  brothers  and  sisters  of  the  deceased 
who  were  married  the  sum  of  '^  twenty  "  pounds  eac3i,  as 
the  will  now  sUinds,  and  after  directing  the  payment  of 
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JuNi  ]&      debu  and  expenses,  the  remainder  of  the  property  is  be- 

pJ^tTdtc     queathed  to  all  the  deceased's  sisters  who  are  sptnaters,  to  be 

equally  divided  between  thenif  and  one  of  the  sister?  is 

named  sole  executrix.   The  amount  of  the  legacy  given  to 

each  of  the  married  brothers  and  sisters  has  been  altered  to 

*'  twenty ;"  whether  it  was  originally  "  thirty,"  cw  *•  forty," 

or  "  fifty/'  it  is  impossible  to  discover    Upon  the  face  of 

the  paper,  there  has  evidently  been  an  alteration,  and  the 

parties,  after  waiting  till  this  time,  now  move   the  Court 

to  decree  probate  of  the  will  as  it  stands ;   and,  throngb 

obstinacy  or  inability,  they  refuse  to  make  an  aflMavit.   I 

am  of  opinion  that  the  probate  cannot  pass  till  an  affidavit  is 

Motion  re-   made,  and  I  reject  the  motion. 

3«^«^-  siade.  Proctor. 


SlttHirtiil  enmmiXUt  ct  Vst  9rUiv  CoiuutL 

JUNB  21. 

Appeal.— A  Wallis  o.  Mauohak  and  Mauohanw — AppeaL — D^  . 
penon^of^Mk  ^^^"^^  SefUence,^Th\B  was  an  appeal  from  a  sentence  of  tk 
intellect,  pre-  Exchequer  and  Prerogative  Court  of  York,  where  it  wn  i 
lS^"from  ?nl  ^^^  ^^  proving  in  solemn  form  the  last  will  of  Willi« 
■tructionsgiven  Wallis,  late  of  Anick,  in  the  county  of  Northamberisiid, 
SLtir^wHhS^t  gentleman,  who  died  16th  November,  1838,  a  widower. 
seeinfc  the  de-  leaving  John  Wallis  (since  deceased),  his  brother,  imly  nest 

pXt, -"the  ®^  ^^"-    '^^^  ^^^^  ^"  question  was  dated  9th  October,  18» 
sentence  of  the  and  was  propounded  by  the  Rev.  Simpson  Brown  MangiuD, 

Court  below  be-  ^nd  the  Rev.  William  Maughan.  derks,  two  of  the  execs- 

ing  reversed.—  o       » 

Such  proceed-  tors  (Isabel   Maughan,    the   other  executris,    having  R^ 

ingbyanattor-nounced),  against  Thomas  Wallis,  administrator  of  the  lite 
ney  dangerous  ,,„.„.,,       ,  .  -         .      ,  ,     .  » 

and  improper,    ^'ohn  Wallis,  the  brother,  prajnng  that  the  deceaaed  migo: 

be  pronounced  to  have  died  intestate.  By  this  will,  the  de- 
ceased purported  to  bequeath  to  the  five  children  of  Isabel 
Maughan  (including  the  two  executors)  £500  each  ;  to  Jtf- 
H.  Brown,  £500,  upon  the  decease  of  Isabel  Maughan;  be 
also  devised  a  copyhold  house  to  Isabel  Maughan  and  her 
assigns  for  life,  and  upon  her  decease,  to  Agnes  M^  ber 
daughter,  her  heirs  and  assigns,  for  ever.    Tlie  residoe  ot* 
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his  real  and  personal  estate  he  gave  t5  the  three  executors,     June  21. 
in  trust  for  Isabel  Maughan,  for  her  own  absolute  use.      y^^Jgy 
This  paper  was  drawn  by  Mr.  John  Hughes  IVeston  from     Maughnn. 
instructions  received  from  the  Rev. William  Maughan,  with-     Drawn  from 
out  seeing  the  deceased  (who  resided  with  Mrs.  Maughan  and  instructions 
her  family,  at  Anick),  Mr-  Preston  handing  over  the  will,  th(r"partlesr  ° 
when  prepared,  to  Mr.  Wm,  Maughan,  and  instructing  him  without  seeing 
as  to  the  number  of  witnesses  to  be  present  at  the  execution.  *  *   «^ceiwc  , 
Mr.  Preston  stated,  in  his  deposition,  that  he  knew  the  de* 
ceased  very  well ;  that  he  had  no  reason  whatever  to  doubt 
that  he  was  perfectly  capable  of  making  a  will,  or  transact- 
ing any  of  the  ordinary  affairs  of  life;  that  the  deponent 
had  prepared  a  will  for  him,  in  18S2,  from  instructions  he 
received  from  Mrs.  Maughan  and  her  son,  Simpson  Brown 
M.,  without  seeing  the  deceased:  ^'I  so  prepared  these 
wills,"  he  added,  '*  in  the  full  confidence  that  every  thing  jn  full   con- 
"was  regular  and  proper,  having  no  reason  for  suspicion ;  fi<l«nce  that 
but,  on  the  contrary,  from  my  knowledge  of  Mrs.  Maughan  regular. 
and  her  family,  I  placed  the  most  entire  reliance  on  their 
respectability  and  integrity."    The  attesting  witnesses  de-     Evidence  in 
posed  that  they  knew  the  deceased,  as  well  as  the  family  of  s^PP^'*  ^^  ^'*® 
Mrs.  Ma^ighan  ;  and  that,  at  the  time  of  execution,  the  de* 
ceased  declared  the  paper  to  be  his  last  will  and  testament, 
and  having  asked  the  deponents  if  they  would  be  witnesses, 
signed  his  name  thereto  in  their  presence,  he  being  at  Buch 
time  of  sound  mind,  memory,  and  understanding.     Other 
witnesses  in  support  of  the  will  deposed  to  the  soundness  of 
mind,  and  even  to  the  shrewdness  and  acuteness,  of  the  de- 
ceased.    On  the  other  hand,  a  variety  of  witnesses  bore     To  the  con- 
strong  testimony  to  his  weakness  of  intellect,  imbecility  of  ^'^'y* 
mind,  and  incapacity  to  make  a  will  ,*  to  his  being  called  in 
the  streets  "Silly  Billy"  and  "Fond  Billy,"  and  to  the 
control  exercised  over  him  by  the  family  of  the  Maughans. 

The  Court  below  pronounced  in  favour  of  the  will,  from     ig^i. 
which  sentence  the  party  opposing  the  same  appealed.  J^*  l^ 

Addams^  D.,  and ,  for  the  Appellant ;  Sir  John 

Dodton,  Q.  A.,  and  Teed,  for  the  Respondent. 

LoBD  WrNFORD.^-Their  Lordships  are  of  opinion  that  Jvdgmiiit. 
probate  of  this  paper  ought  not  to  pass,  and  that  there     For  the  Ap- 
should  be  judgment  for  the  Appellant.     They  are  further  of  ^  ""^ 
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J  OKI  SI.      opinion  that  the  C06t8  ought  not  to  be  pidd  out  of  the  estate, 

11^^  ^       but  that  each  party  should  pay  their  own  costa,  both  in  the 

Maughan,      Court  below  and  in  this  Court     It  would  be  impoasible,  at 

this  time,  to  state  at  length  the  grounds  of  this  decdsioD,  by 

going  through  all  the  circumstances  of  the  case ;  but  thdr 

Lordships  are   anxious   that   one   observation  shonld  be 

A  danfrerotti  made^  and  that  is,  that  it  is  a  most  dangerous  proceeding 

an^torne  ^to  ^^  ^  attorney  to  take  instructions  from  one  of  the  parties 

uke  instruc-   without  any  communication  with  the  testator  himnelf:  it  is 

tions  from  one  impoMible  for  the  Court  to  be  satisfied  in  this  case  whedier 

of   the  parties       '^ 

without    com-  the  deceased  knew  any  thing  of  the  will.    Their  LArdsbips 

munication       xhiak  that,  in  the  weak  condition   of  the  testator,  it  wai 

with  the  testa- 

tor ;  most  improper  for  the  attorney  to  take  insticnctioiia  for  i 

will  from  one  of  the  parties  (not,  it  is  true,  the  party  prin- 
cipally interested),  not  bcnng  himself  present  at  the  time  of 
execution,  and  it  being  impossible  for  him  to  know  whether 
there  had  been  any  communication  whatever  on  the  sab^ 
of  the  will  with  the  party  making  it  Their  Lordahips  do 
not  think  it  right  that  an  attorney  should  take  instructkns 
particularly im-  from  parties  interested  in  any  case:  but  it  is  particokrij 
proper  in  ihis  improper  in  the  case  of  a  person  of  weak  intellect,  as  tiie 
supposed  testator  was  in  this  case.^  ^ 

Proctors: — In  the  Court  below,  Hudson  for  the  executors; 
Lawton  for  the  adminiatrator  and  next  of  kin:  Id  thisCooit, 
Biahe  for  the  Appellant ;  Buckton  for  the  RespoBdents. 


VrnrogatUie  Court  of  <Satiter&ttrv« 

JUNB   2S. 
Attestation* 

— Oftheatt^t.      Q^g       Gawen   AND  OTHBB8.-- CattM.— The  testator, 

ing*   witnesses 

to  a  will,  one  Henry  Prescott,  of  Greenwich^  Kent,  a  pilot,  died  on  the 

Ind"^ o^tite?^  14th  July,  18S9,  aged  60,  possessed  of  personal  propertj 
that  the  testa-'  amounting  to  about  £6,000.  He  was  a  widower,  and  had 
i^r  Bign^  in  y^^^  ^^^  ^)j|]^^  Ehaabeth  Prescott,  spinster,  who  had  since 
both;  tbeother,  his  death  married  Mr.  Alexander  Gove.    In  June,  I8S9,  the 

directlyand  po-  .  ^^  Committee  consisted  of  the  Lord  President  (Lord  Wluiv- 
sitively,  that  be   ..^  >,     ^  ,„,,...  „        .  ^  w^    »     .^. 

cliife},  Lord  Wyofordt  Lord  Brougham,  and  Dr.  Liishiivton. 
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testator,  being  ill  and  confin«d  to  hia  bed,  aent  for  Mr.     Jmnt  S3 
Richard  Cattamay  hia  aolidtor,  and  informed  him  he  wiahed  (jj^^^T^oiboi. 
to  make  hia  will ;  Mr.  Gattama  accordingly  wrote  down 
heads  or  memoranda  of  hia  Tcrbal  instnictionst  which  he  could  not  hftve 
aflerwarda  eztended,  and  two  daya  after,  reed  oyer  to  the  9*V^  '^^  ^^" 
testator,  who  said  they  were  quite  correct,  and  aasigned  ^^^sti^^ 
reasona  Ibr  certain  of  the  bequeata.    Mr.  Cattarha  prepared  fl«uM  purport- 
From  these  inatrscftiona  a  will^  which  he  caused  to  be  en-  ^^  tlga^ 
groased  for  ekecution.    On  the  5th  or  6th  July,  be  took  the  sealed,  publish- 
wiU  to  the  teatator'a  houae,  but  waa  informed  that  he  waa  i^t'he'^p^^ 
doaing,  and  consequently  waited  another  opportunity.    On  of  both  the  wit- 
the  7th  July,  the  testator  aent  for  Urn,  and  Mr.  Gattama  "^^^t^^ 
took  the  engrossed  will  to  the  testator's  house  about  noon,  dit  was  due  to 
Upon  going  into  hia  bed-room,  where  he  waa  in  bed,  the  ^^^IJJ^^^^^ 
testator  begged  Ua  sister  (Jane  Prescott),  who  was  with  the  foct  within 

him,  to  withdraw,  and  Mr.  Cattama  sat  d<>wn  by  the  bed- ^^^^IrJteS' 
nde,  and  read  the  contents  of  the  wiU  to  the  testator.  When  whereas  the 
the  reading  waa  ended,  Mr.  Gattama  aaid  they  would  want  ^^;„^  IHi 
a  light  to  aeal  with,  and  another  witnesa ;  u|Km  which  the  two  yean  after, 
testator  called  to  hia  aiater,  who  was  in  an  adjoining  room, 
and  deaired  her  to  fetch  a  light,  whicih  she  did,  and  Mr. 
Gattama  told  her  that  a  aecond  witness  waa  wanted.    Whilst 
she  waa  gone  ftnr  a  witneaa,  Mr.  Gattama  affixed  a  seal  to 
the  will,  and  on  her  retam  with  Sir  George  Sana  Stanley,  a 
pilot,  an  old  acquaintance  of  the  teatator,  according  to  the  Eyidence. 
depoaition  of  Mr.  Gattama,  he  gave  the  will  to  the  testator, 
and,  in  the  presence  and  hearing  of  Stanley,  dictated  to 
him,  the  testator  deliberately  repeating,  the  words,  **  Thia 
is  my  will ;  it  ia  aa  I  wish  it,  and  I  wish  you  to  witness 
it."     The  will    then  being  placed  before    the   testator, 
who  was  in  bed,  he,  in  the  presence  of  both  witnesses, 
signed  hia  name  at  the  foot  of  each  sheet,  and,  by  direc- 
tion of  Mr.  Gattama,  touched  the  seal  with  ins  finger, 
declaring  such  to  be  his  act  and  deed*    Mr.  Gattams  and 
Stanley  then  signed  their  namea  aa  attesting  witnesses, 
placing    their   initiala   alao   to   certain    alterations.      Mr. 
Gattama  further  deposed  that  he  and  Stanley  were  pre- 
sent the  whole  dme,  and  that  the  testator  waa  of  perfect  ca  * 
Padty,  though  in  a  atate  of  bodily  debility.    On  Interroga* 
▼oi*.  I.  S  z 
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June  23.  tory»  this  witness  stated  that  the  testator  was  lying  od  his 
Oovey.Gawen.  ^^^«  ^^^  ^^^  hesid  and  shoulders  slightly  elerated  by  pil- 
lows ;  that  Stanley  was  in  the  room  when  the  testator  signed 
the  will  four  times,  and  repeated  the  words  of  pnblici- 
tion^  but  not  when  the  will  was  read  over  ;  that  the  foooi 
was  a  small  one,  and  if  there  were  curtains  to  the  bed,  thejr 
were  drawn  back  ;  that  he  (witness)  did  not  say  to  Stanley, 
upon  his  entering  the  room,  **  I  suppose  you  don't  want  to 
read  the  will — I  have  read  it  to  Mr.  Prescott ;"  that  it  it  im- 
possible he  can  be  inaccurate  or  mistaken  in  respect  to  Stiui- 
ley's  being  in  the  room  when  the  testator  rigned  the  will, 
and  in  July,  1839,  he  made  an  affidavit  (on  account  of  the 
corrections)  of  the  joint  presence  of  Stanley  and  himself  at 
the  execution  of  the  will.  The  second  witness,  Stanley, 
deposed  that,  upon  his  entering  the  testator's  bed-room*  Mr. 
Cattams  said  to  him»  **  Have  you  any  objection  to  sign  Mr. 
Presoott's  will  ?"  to  which  the  witness  replied,  «'  No ;"  that 
Mr.  Cattams  then  said,  '*  I  suppose  you  don't  wish  to  hear 
it  read-*I  have  read  it  to  Mr.  Prescott,"  to  which  the  wit- 
ness replied,  **  If  Mr.  Prescott  is  satisfied,  I  am ;"  that,  at 
this  time,  the  will  was  lying  on  a  small  table  in  the 
room ;  that  Mr.  Cattams  then  asked  the  witness  to  sign 
the  will,  and  he  did  so  four  times ;  that  he  bad  not 
at  such  time  seen  the  deceased  sign  the  wiU,  but,  at 
the  time  of  signing,  he  is  sure  that  he  saw  Mr.  Pres- 
cott's  handwriting  to  the  will— he  saw  his  name  writfees 
close  to  \he  place  where  he  (witness)  signed ;  that  the  wiH 
had  not,  whilst  he  was  in  the  room,  been  in  the  hands  of  the 
testator  before  he  (witness)  signed  it ;  that  the  deceased  did 
not,  in  the  joint  presence  of  witness  and  Mr.  Cattams,  de- 
clare the  paper  to  be  his  will ;  that,  when  Mr.  Cattams  west 
away,  the  testator  said  to  witness,  "This,  Geor^,  can't  pro- 
long my  days,  nor  shorten  them**--I  have  left  my  shipping 
interest  between  my  two  girls,  to  be  shared  equally — 1  hate 
left  it  in  the  hands  of  Terry— he  is  an  hcmest  feUow."  Hw 
witness  also  deposed  to  the  perfect  capacity  of  the  testator. 
On  Interrogatory,  he  deposed  that  the  position  of  the  table, 
on  which  the  will  was  lying  when  he  entered  the  room,  was 
between  the  window  and  the  foot  of  the  bed,  at  the  right 
hand  of  the  deceased,  who,  at  no  time  while  he  (witnev) 
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mras  in  the  room,  was  raised  up  in  bed,  nor  was  his  attitude      Jvvm'23. 

or  position  altered,  nor  had  he  at  any  time  a  pen  in  his  G'oiwv  Gmoai 

hand,  nor  did  he  name  the  word  *'  will ;"  the  witness  never 

lost  sight  of  him  whilst  he  remained  in  the  room,  and  he 

must  have  seen  him  sign  a  paper  if  he  had  so  done ;  the 

witness  was  not  more  than  (if  as  much  as)  a  minute  in  the 

room  before  Mr.  Cattams  asked  him  to  sign  the  will,  and 

it  was  quite  impossible  that  the  deceased  could  have  signed 

his  name  to  four  sheets  without  being  seen  to  do  it  bj  the 

witness,  who,  except  when  he  signed  his  own  name  to  the 

will  at  the  table,  never  took  his  eyes  off  the  deceased  from 

the  time  he  entered  the  room  till  after  Mr*  Cattarns  had 

lea  it. 

The  attestation-clause  of  the  will  purports  that  it  was 
''  signed,  sealed,  published,  and  declared  by  the  testator,  as 
and  for  his  last  will  and  testament,"  in  the  presence  of  the 
witnesses*  The  will  appoints  James  Gawen,  James  Gawen 
Jan.,  and  James  Terry,  executors,  who  proved  the  will  in 
1839.  In  the  beginning  of  1842,  a  decree  was  extracted 
at  the  promotion  of  Mrs.  Elizabeth  Gove,  wife  of  Alexander 
Gove  (formerly  Elizabeth  Prescott),  citing  the  executors  to 
bring  in  the  probate  and  shew  cause  why  the  same  should 
not  be  declared  null  and  void,  and  administration  of  the  de- 
ceased's effects,  as  intestate,  granted  to  Mrs.  Grove,  his  natu- 
ral and  lawful  daughter.  On  behalf  of  the  executors,  an 
Allegation  was  brought  in  and  admitted  without  opposition, 
and  two  witnesses  were  examined  upon  it,  Cattams  and 
Stanley,  the  latter  by  compulsory. 

Jenner,  D.,  for  the  executors. — No  fraud  or  incapacity  is  AftGinfEwr. 
set  up  in  opposition  to  the  will.     Mr.  Cattams,  a  respect- 
able solicitor,  of  eleven  years'  standing,  who,  in  1839,  must 
have  known  what  the  requisites  of  law  were,  speaks  posi- 
tively to  an  act  done  before  his  own  eyes,  which  he  deposed 
to  shortly  after  the  testator's  death.     The  attestation-clause 
purports  that  it  was  signed,  published,  and  declared  by  the 
testator  as  and  for  his  will,  in  the  presence  of  the  subscribed 
witnesses ;  Stanley,  therefore,  is  deposing  against  his  own     Evidence 
act.     His  evidence  is  merely  negative,  that  he  did  not  see  "gainst  the 
the  testator  sign  ;  but  if  he  was  present  in  the  room,  that  is  mereiyT^ 
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JffVB  83.     sufficient      Chambers  ▼•  Yaimam  i*   Skhart   v,  DrjidmA 

Gaoey^GiKKm.  ^^^^  CuBiAM.-^He  swem  it  is  inpoMible  that  the  de- 
ceased could  have  ngned  the  paper  in  his  pmenoe  withoet 
his  seeing  him.]  Look  at  the  time  when  he  ap  depoaes»  in 
April,  1842.  The  probate  has  been  lathe  posoesBioa  of  tbe 
esecutors  and  acquiesoed  in  for  more  than  two  years. 

Addtmit  B.,  for  the  daughter  and  sole  next  of  kin.— The 

question  is^  whether  the  will  has  been  executed  vol  ooofor- 

Proof  liet  on  mity  with  the  Sutute.    On  whom  does  the  oiia#  probmtA 

ting upihe wiU.  ""^ ?  On  the  party  settmg  up  the  wffl.  Many  willa  hsw 
been  refused  probate  under  the  Statute  wheret^  the  inta- 
tions  of  parties  deceased  have  been  defeatipd*  .  There  ii 
nothing  to  induce  the  Court  to  believe  that  Stanley  ia  mis- 
taken,  or  prepared  to  give  false  evidence.  In  the-  conditioo 
of  the  deceased,  it  must  have  been  an  operose  affiuTj  ooca- 
pying  some  time,  to  tignhis  nane  in  four  places  ;  yet  Sta- 
ley  says  he  was  not  more  than  a  minute  in  the  room  be&R 
he  was  asked  to  witness  the  will. ,  My  belief  is,  that  Hr. 
Cattams  incautiously  allowed  the  deceased  to  sign  the  wiD 
before  the  other  witness  arrived,  and  intended  that  he 
should  acknowledge  his  signature  in  the  presence  of  both 
witnesses. 

Deanef  D^  on  the  same  side. — Mr.  Cattaxns  dqpoeea  under 
the  impression  that  his  professional  diaracter  ia  at  stake. 
Where  two  witnesses  depose  differently^  the  Coort  most 
give  credit  to  the  one  who  has  the  least  bias;  and  Stanlej 
can  have  none. 

JuDOMiMT.  Sir  H.  Jbnkbb  Fust^^ — This  would  be  a  difficult  qoo- 

Kot  m  <|ue8-  tion  to  deal  with  if  it  were  necessary  to  decide  whether  cat 

tion  of  periury.  ^f  ^y^^^  ^^^  witnesses  deposed  corruptly.    Mr.  Cattaras 

deposed  tp  the  fact  before  the  executors  were  awom  to  the 

due  execution  of  the  will,  on  the  SOth  July,  18S9,  whercai 

the  witness  Sunley  was  not  examined  till  April,  1842,  two 

years  and  a  half  after  the  occurrence^  and  therefore  very 

The  witness  possibly  he  may  have  forgotten  the  circumstances,  and  may 

Stanley  may     y^g^^^  }|^  mi  impression  made  upon  his  mind  by  representa- 

the  facu.  tions  of  the  hardship  of  the  will  towards  the  daughter  ef 

the  deceased.    It  is  not,  therefore,  absolutely  necessary  fiar 

•  8  Curt.iU.  fA  Uses,  and  W.6I& 
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the  Court  to  eondude  thut  he  ia  peifured  if  he  states  the     Jowi  iB3. 
facts  differently  from  what  actually  took  place.    It  is  said  G^v!!^«e«. 
that  JMr.  Caltams  ftels  ihM  bis  professioiial  character  is  at 
stake,  and  deposes  under  a  strong  bias  to  support  his  own 
account  of  the  transaction.    But  that  observation  would 
apply  to  a  solieitor  in  every  case,  for  no  solicitor  csn  come 
forward  to  depose  to  a  transaction  without  feeling  that  his 
professional  character  is  at  stake.    But  because  his  profes- 
sional character  is  at  stake,  am  I  to  presume  that  he  has 
invented  the  statement*  and  that^  within  a  few  days  after 
the  transaction,  he  would  come  forward  and  state  a  false- 
hood? for  his  affidavit  of  the  S9th  July,  1839,  contains  a    lb;CMtBnit 
direct  averment,  that  the  testator  exeeuted  his  will,  /*  by  "^"^  (&«ct]y 
signing  his  name  at  the  foot  or  end  thereof,  in  the  presence  iggg. 
of  the  deponent  and  of  George  Stanley,  the  other  subscribed 
witness  thereto."    He  cannot  have  forgotten  the  fact  in  that 
short  space  of  time,  and  I  cannot  presume  that  it  was  a  cor- 
rupt invention ;  the  question,  therefore,  ia  not  between  two   The  qisettion, 

Mritnesses,  one  or  the  other  of  whom  must  have  deposed  therefore,  a  ba. 

laoce  of  recTO- 
falsely ;  but  between  one  witness  who  could  not  have  for-  lectioo. 

gotten  the  facts,  and  another  witness  who  was  not  examined 
till  two  years  and  a  half  after  the  transaction,  and  who  may 
have  forgotten  them.    But  independent  of  this,  I  have  the     The  attesta- 
evidence  of  the  attestation-clause,  which  purports  that  the  J^Jj^JS^Cat- 
MTill  was  **  signed,  sealed,  published,  and  declared,"  in  the  tarns, 
presence  of  both  the  witnesses ;  I  have,  therefore,  Stanley's 
act  against  his  deposition.    In  another  case,  I  should  not 
place  any  reliance  upon  this  circumstance ;  but  where  two 
ivitnesses  depose  against  each  other,  I  must  look  at  all  the 
circumstances ;  and  if  I  look  to  those  under  which  the  ex^ 
cudon  took  place,  as  described  in  the  evidence,  I  have  no 
doubt  to  which  of  the  witnesses  I  am  bound  to  give  credit. 
There  is  nothing  to  shew  when  Stanley  first  took  up  the  no- 
tion that  the  will  was  not  signed  in  his  presence ;  but  very     Question  se- 
serious  considerations  attach  to  this  question,  if  the  rights  ri^J^^^^***^ 
of  parties  a!re  to  depend  upon  the  deposition  of  a  single  ties, 
witness  given  after  so  long  a  period.    It  is  incumbent  upon 
parties  to  come  forward  at  the  earliest  period,  and  it  would 
be  a  serious  evil  if  a  witness^  at  the  end  of  two,  three,  or  five 
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June  23.     years,  could  come  forward  and  swear  that  a  wDl  was  not 
GoveTGavetL  ^^^c*"^  *"  ^*'  presence,  and  the  probate  was  thereupon  to 
be  called  in.     Here  is  a  primdjacie  execution  in  the  pre- 
sence of  two  witnesses,  and  an  attestation-clause  purporting 
that  it  was  so  executed.     I  have  nothing  to  do  with  the  con- 
tents of  the  will— that  is  not  the  question^  and  there  is  no 
doubt  as  to  the  mental  capacity  of  the  deceased ;  it  is  a  dry 
question  of  fact.     It  is  not  necessaiy  that  the  witness  Stsn- 
ley  should  haye  deposed  corruptly  because  he  swears  thai 
the  will  was  not  signed  in  his  presence,  since,  in  two  jesn 
and  a  half,  he  may  have  forgotten  the  circumstance;  whereas 
Mr.  Cattams,  within  a  few  days  after  the  execution  of  tiie 
will,  positively  swore  that  it  was  signed  in  the  presence  of 
both  the  witnesses. 
Credit  due  to      Under  these  circumstances,  I  am  bound  to  give  credit  to 
Mr.  Cattarne.    j^^,  Cattarns  (on  whose  character  there  is  no  imputatioo 
Probate  cod*  whatever) ;  I  confirm  the  probate,  and  direct  it  to  be  re* 
Wth^ut  costs,  de'iv^ed  out     I  do  not  give  costs. 

Proctors: — Aiehohofi  for* Mrs.  Gove;  Pulley  far  the  execator>. 


JUNB   27. 

Articles  against  The  Office  of  the  Judge  promoted  bt  Buhdei 
a  clergyman  for  t,.  L ANGLKY. — Cause. — This  was  a  proceeding  by  Letten 
tained.  -^  In  ^^  Request  from  the  Bishop  of  Oxford,  under  the  Stat  S 
such  a  case,  the  and  4  Vict.  c.  86,  at  the  voluntary  promotion  of  Mr.  John 
empowered  to  Burder,  against  the  Rev.  William  Hawkes  Langley,  M.A^ 
require  a  certi-  perpetual  curate  of  Wheatley,  in  the  county  and  diocese  rf 
b^aviour  di^  Oxford,  for  quarrelling,  chiding,  and  brawling  by  words,  in 
ing  suspension,  the  parish  church  of  Wheatley.  The  Articles  pleaded  » 
follows : — 

Articles.  ^*   The  Stat.  5  and  6  Edw.  6,  c.  4,  and  the  laws,  statutes,  ca- 

nons, and  constitutions  of  the  church.  2  and  3.  That  the  dt- 
fendant  was  a  clerk  in  holy  orders  of  the  Church  of  England.  4. 
That  on  Sunday,  the  9th  May,  1841,  whilst  he  was  in  the  per- 
formance of  divine  offices  Mn  the  church  of  the  perpetual  cararr. 
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shortly  before  the  conclasion  of  the  Litaoy,  after  the  response  JaNz  27. 
immediately  following  t|ie  prayer  beginning  ''Ob  God,  merciful  o'ZjZ 
Father,"  he  made  a  short  pause,  and  instead  of  proceeding  with  Langieu,' 
the  service,  being  wholly  regardless  of  the  sacredness  of  the 
place  and  of  his  own  duty  in  the  performance  of  the  divine  office, 
he,  in  a  chiding,  quarrelsome,  and  brawling  manner,  addressing 
the  congregaticm  then  and  there  present,  said,  "  You  were,  per- 
haps, surprised  at  the  pause  T  made  at  the  end  of  the  prayer,  but  it 
reminded  me  of  my  enemies.  I  have  this  morning  received  a 
letter  from  the  archdeacon,  offering  some  clergyman  to  do  my 
duty  for  me :  some  one  in  the  congregation  has  had  the  audacity 
to  write  to  the  archdeacon  on  the  subject.  Who  has  had  the 
audacity  to  do  this  P  Is  it  a  Puseyite,  who  wants  to  introduce 
Popery  into  the  parish  P  I  will,  however,  take  care  they  never 
shall,  as  I  will  do  my  duty  myself.  I  have  preached  the  Gospel, 
and  delivered  my  own  soul,  whether  the  people  will  hear,  or 
whether  they  will  forbear.  Some  one  has  committed  perjury 
against  me  in  an  affidavit  made  before  Mr.  Ashurst ;  but  he  waited 
till  the  witnesses  were  dead,  so  that  he  could  not  be  punished  for 
his  perjury.  Another  of  my  enemies  has  written  a  letter  to  the 
bishop,  full  of  falsehoods,  to  take  my  poor  old  uncle's  living 
away ;  one  of  them  has  been  to  a  dear  old  friend  of  mine,  the 
only  dear  friend  I  have  at  Oxford,  driving  falsehoods  into  his 
ears,  in  order  to  set  him  against  me.  I  have  been  charged  with 
adultery;  but  the  fact  is„  that,  one  night,  as  I  was  coming  from 
my  tenant's  at  Lobb  Farm,  I  saw  a  drunken  man  ill-treating  his 
wife,  and  I  interfered  for  her  protection ;  for  my  being  a  clergy- 
man did  not  prevent  my  acting  with  humanity  towards  a  female 
under  such  circumstances.  The  man  told  me  I  might  be  damned; 
what  was  it  to  meP  what  had  I  to  do  with  itP  He  then  stmck 
me ;  but  the  Lord  gave  me  power,  and  I  knocked  the  man  down," 
at  the  same  time  using  the  action  of  striking  with  his  fist,  in  illus- 
tration of  the  manner  in  which  he  struck  the  said  man ;  that  he 
then  proceeded  to  say,  **  If  any  man  can  prove  me  an  adulterer,  I 
will  have  my  head  cut  off  and  forfeit  it,  and  I  have  before  men- 
tioned this  circumstance  to  the  bishop ;"  adding,  ''  I  pray  for  my 
enemies,  and  forgive  them,  and  hope  they  will  repent ;"  that  during 
the  delivery  of  this  address,  he  was  in  a  very  excited  and  impas- 
sioned state,  and  frequently  struck  the  reading-desk  and  the  books 
thereon,  in  a  very  violent  manner,  with  his  clenched  fist,  and  by 
such  improper  and  incorrect  conduct,  gave  great  offence  to  the 
congregation  then  assembled  in  the  church,  and  reflected  scandal 
and  disgrace  on  his  sacred  profession.    5.  That  the  defendant 
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JvwM  87.  proceeded  with  the  senrice  until  ftfter  the  raeponee  tmiiMdialriy  ne- 
jJ~^  ceeding  the  Ninth  Commandment,  when,  instead  of  proisecdinjt 
XdMai^ '  ^^  ^^®  Tenth,  he,  in  a  chiding,  quarrelsome,  and  hrawling'  man- 
ner, addrened  the  congregation,  and  after  adrerting  to  tiiat  pait 
of  his  former  address  relating  to  the  persona  therein  stated  to 
have  given  information  to  the  archdeacon,  proceeded  to  aaj,  **  Oas 
of  my  enemies  in  the  parish  has  had  foor  hastards,  all  the  childrea 
of  one  man  hj  one  woman ;  the  bastards  are  dead,  tibe  woniaa  ti 
dead ;  all  dead,  dead ;  gone,  gone  out  of  the  way  ;'*  that  he  thea 
adverted  to  her  Majesty's  Ministers,  and  the  proposed  alteratioBi 
in  the  com  laws,  and  declared  that  the  Mrnistera  deserved  pniss 
for  enabling  everyone  to  worship  God  according  to  their  ova 
conscience,  and  for  wishing  to  give  to  every  man  e  cheap  loaf; 
that  all  who  had  votes  would  soon  be  called  upon  to  give  thcD, 
and  urged  them  to  give  them  in  favour  of  the  then  Miniatera,  aad 
added,  *^  Ood  bless  the  present  Gk^vemmeat  (  I  have  been  attacked 
on  account  of  being  engaged  in  their  service ;  I  forgive  ray  ene- 
mies, and  hope  they  will  repent  ;*'  that  by  such  his  irreveffesi  sad 
improper  conduct,  he  gave  gveat  offenpe  to  the  congregmtieii,  sad 
reflected  scandal  and  disgrace  upon  his  sacred  ph>feaaion.  6L  Tbst 
for  such  offinice  the  defendant  ooght  tp  be  canonically  and  didj 
corrected  and  punished*    7*  Pleaded  the  Act  3  and  4  Vice  e.  8& 

These  Articles  were  a^mjltted,  thouglx  piqpoaed  by  tbe  de- 
fendant in  person.  » 

The  defendant*  having  given  a  negative  issue  to  the  Arti* 
cles,  brought  in  a  responsive  Allegation  to  the  follown^ 
effect : 

Responsive  It  began  by  denying  that  the  Stat  5  and  6  Bdw.  S,  e.  4,  applied 
Allegatbn.  ^  \^\^  tza^^  inasmuch  as  he,  on  the  occasion  in  question,  merely 
supplicated  the  prayers  of  his  congregation  in  his  behsUf,  on  tke 
ground  of  the  slanders,  frauds,  and  acts  of  violence  he  had  sef- 
fered,  and  pleaded  that  he  did  not  quarrel,  chide,  or  bxuwl,  or  cea- 
dttct  himself  in  anywise  irreverently,  or  otherwise  thaa  tbe  tst- 
cumstances  he  was  placed  in  imperatively  demanded ;  that  tbe 
structure  and  import  of  the  words  he  used,  and  the  general  cha- 
racter and  description  of  the  address  on  the  occasion,  vrere  wiifblhr 
and  maliciously  garbled,  distorted,  interpolated,  and  misrepiv- 
sented,  which  was  manifest,  and  could  be  proved  by  credible  tes- 
timony, as  well  in  respect  of  the  several  propositions  contained  ia 
tbe  articles,  as  in  regard  of  the  malicious  emission  of  aov  intiiaa- 
tion  that  the  address  was  avowedly  and  essentially  a  seppticatiBa 
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for  the  prayers  of  the  congregation  ;  that  no  offence  whatever  was      Juh^  27. 

gfiven  to  the  congregation,  but,  on  the  contrary,  a  strong  and  truly  

Christian  sympathy  was  felt  and  afterwards  expressed  by  the  great  ranoLiT* 
niajority  of  persons  assembled  for  his  situation  and  treatment,  and 
especially  that  the  words  ''some  one  in  the  congregation  has  had 
the  audacity  "  were  a  false  and  malicious  interpolation  of  the  ad- 
dress ;  that  the  practice  of  soliciting  the  prayers  of  a  congregation, 
ivith  a  brief  and  general  description  of  the  grounds  thereof,  is  very 
prevalent,  well  authorized,  and  does  not  subject  the  clergyman  using 
it  to  canonical  censure,  whether  these  prayers  be  requested  for  him- 
self or  others,  members  of  his  congregation  or  not,  as,  for  example, 
in  the  case  of  the  sufferers  in  the  Niger  Expedition ;  that  the  in- 
structions for  the  Articles  were  furnished  by  persons  of  bad  cha- 
racter, and  inveterately  hostile  to  Mr.  Langley,  and  that  corrup- 
tion and  subornation  had  been  employed  in  procuring  evidence  to 
support  them.  The  Allegation  then  went  on  to  impugn  the  con- 
duct and  character  of  individuals,  and  the  forms  of  proceeding  in 
this  Court,  alleging  that  the  whole  was  calculated  to  frustrate  the 
ends  of  justice. 

After  hearing  Phillimore,  D.,  and  R.  PkUlimore,  D*,  in     Jan.  29. 
opposition  to  this  Allegation^  and  the  defendant  in  support 
of  it. 

Sib  H.  Jbnnbh  Fust  was  of  opinion  that,  had  the  AUe-  Jddgximt. 
gation  set  forth  the  words  actually  used  by  the  defendant, 
that  part  of  it  might  have  been  admissible ;  but  that,  in  its 
present  shape,  it  was  altogether  in  form  and  substance  inad- 
missible ;  that  great  part  was  irrelevant  by  way  of  defence,      a  ueffatio 
and  some  portion  impertinent  and  scandalous,  and  he  re-  rejected, 
jected  the  Allegation. 

The  defendant  desired  to  appeal  from  this  decision  to 
her  Majesty  in  Council,  but 

The  CouBT»  having  a  discretion  under  the  Statute  to  Appealrefused. 
permit  an  appeal  in  this  stages  was  of  opinion  that  this  was 
a  case  in  which  an  appeal  should  not  be  allowed,  and  being 
pressed  by  the  defendant  to  state  the  reason,  said,  **  Hie 
irrelevancy  of  the  grounds  of  your  defence." 

Witnesses  were  examined  on  the  Articles,  and  interro- 
gated by  the  defendant.     Publication  of  the  evidence  hav- 
ing passed,  the  defendant  brought  in  an  Allegation  exoep-     Exceptive 
tive  to  the  credit  of  four  of  the  witnesses.    This  Allegation  AUegation. 
having  been  debated, 
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Character 
the  offence 
charged. 


The  Court  considered  it  altogether  and  in  every  part  in- 
admissible ;  that  it  was  irrelevant  and  impertinent^  and  that 
it  contained  matter  of  scandal  imputed  to  the  witnesses 
which  the  Court  had  no  opportunity  of  inquiring  into  ;  and 
rejected  the  Allegation,  concluding  the  cause,  and  assign- 
ing it  for  information  and  sentence  on  the  first  session  of  the 
then  ensuii^  Term. 

AccordingTy,  on  that  day,  tlie  argtiment  commeDoedy  and 
(b^ing  suspended,  owing  to  the  illness  of  the  Judge)  was 
resumed  in  Trinity  Term,  lasting  several  days,  the  defen- 
dant speaking  for  nearly  sixteen  hours. 

PhUlimore^  D.,  and  R.  PkUlimorey  D.,  for  the  Promoter, 
submitted  that  the  Articles  were  fully  proved,  and  that  the 
Court  was  called  upon  to  accompany  its  sentence  of  sospen- 
sion  for  a  long  period,  with  the  requisition  of  a  certificate 
of  good  behaviour  previous  to  the  defendmt's  restoration  to 
the  functions  and  profits  of  his  benefice,  or  that  there  should 
be  no  remission  of  the  sentence  till  contrition  was  expiresaed. 
[Authorities  cited  p^Cburv*  GaMay  ;^  Dicks  v.  Haddei- 
Jbrdff  Waison  V*  Thorp  ;l  Sounder  v*  Davie* /§  Aylife;! 
Lyndwood.^] 

Sir  H.  Jbnnsa  Fmr  (addressing  the  defendant,  who 
stood  lip  in  Court),  nftet  stating  the  form  of  the  proceedings 
-—this  being  the  first  case  since  the  passit^  of  the  Statute- 
die  nature  of  the  charge,  and  the  extent  to  which  ^le  evi- 
dence had  fallen  rfiort  of  die  plea,  thus  proceeded : — ^It  is 
quite  impossible  for  any  person  who  has  heard  the  Articles 
read  to  doubt  that  they  allege  a  most  grave  and  serious 
ofience  against  that  order  and  decorum  wbidi  oii^t  to  be 
piarticularly  observed  in  suefa  a  place  and  at  aoeh  a  tim& 
of  The  language  and  the  demeanour  of  the  pierson  using  it  are 
grossly  ivreverent,  and  I  say  the  words  are  indecorous  and 
calculated  to  "produce  surprise  -and  distomposfare  in  die 
congregation ;  endanger  the  engaging  Che  mihister  fainiself 
in  scenes  of  altercation  and  contention,  that  may  derogate 
from  the  proper  dignity  of  his  functions,  and  produce  u»- 


•  2  Hagg.  C.  R.  138. 

$  1  Add.  291. 

5  Const,  Prov,,  ii.  56. 


t  1  Add.  29a 
0  Parerg.  501. 


1 1  Phin.  m. 
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hallowed  consequeaces  very  loconsistent  with  the  plirpoaes     J^hb  ^* 
for  which  himself  and  the  assembly  were  ooUected  toge-    j^^T^  ▼. 
ther."*    If  the  language  alleged  in  the  Articles  is  proved      Leatgfiesf, 
to  have  been  used,  can  there  be  any  doubt  that  it  was  cal- 
culated to  produce  these  consequences?    And  if  so,  it  comes 
within  the  strict  1^^  definition  of  quarrelling,  chiding,  and 
brawling,  and  justly  subjects  the  p«ty  to  the  penalties  of 
the  Statute  passed  in  aid  of  the  eoclesiastictal  Uw ;  fcM*  tibe 
offence  (as  stated  by  Lord  Stowell)  was  not  created  \xf  the 
Statute;  it  existed  long  before,  by  the  ecclesiastical  law.     Proceedings 
and  a  party  may  now  proceed  (as  Lord  StoweU  saya),  either  ™*y  "^©""the 
upon  the  Statute,  or  upon  the  ancient  law ;  for  *^  wherever  ancient  law. 
a  Statute  leaves  an  offence  as  it  found  it^  and  only  intro- 
duces additional  punishment,  a  party  may  proceed  on  either.'* 
Hutchins  v.  Densiloe.f    This  Statute  is  not  absolutely  i^ 
cesaary  to  found  the  jnrisdietian  of  the  Ecclesiaali^^  Court* 
which  hi|s  undoubtedly  a  right  to  punish  oflTenoes  in  disturb- 
ance of  public  worship :  ^<  there  must  be  some  jurisdiction 
in  reaaon  and  principle  to  effect  this,  and  it  properly  belongs 
to  the  Ecclesiastical  Court."  j:    So  that  the  Statute  was  pawned 
to  aid  and  support  the  ecclesiastical  law  in  repressing  any 
proceeding  calculated  to  violate  the  sanctity  of  churches,  and 
all  acta  tending  to  interrupt  divine  worship,  by  preventing 
any  thing  from  being  said  or  published  during  divine  ser- 
vice in  the  church,  even  by  the  minister  himself,  unless 
authorized  by  the  Book  of  Common  Prayer,  or  by  the  Arch* 
deacon  or  the  Ordinary. 

On  the  evidence  of  the  witnesses,  the  Court  has  no  doubt  The  offence 
whatever  that  the  offence  is  proved  to  the  fullest  extent,  '""^  proved, 
and  that  it  is  an  offence  which  loudly  calls  for  the  in^rpo- 
aition  of  the  law  to  repress  such  occurrences,  and  as  a  ne- 
cessary example  to  otho*  persons,  if  there  be  any,  who  shall 
take  up  such  an  erroneous  impression  as  Mr.  Langl?y  haa 
done,  after  being  sixteen  years  the  minister  of  this  parish  j 
namely,  that  it  is  perfectly  proper  (without  reference  to  the 
general  terms  of  the  address)  to  make  an  address  to  his  con- 

*  Per  Lord  Stowell,  in  Cox  ▼.  Goodday, 

t  1  Hagg.  C.  R.  181.  I  Cox  v.  Goodday. 
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Junk  27.      gregation  for  their  prayers  to  protect  hhn  against  a  rq)e6- 
jBurder  v.     ^^"  ^^  attacks  to  which,  he  statesy  he  has  been  subject 
Lamgiejf,  Now  what  does  the  defence  amount  to?     Why  there  is  a 

The  defence,  general  charge  of  a  combinadon  and  conspiracy  on  tbe  ptrt 
of  some  of  the  parishioners  against  him,  and  at  the  had  of 
this  conspiracy  is  the  bishop  of  the  diocese,  as  if  the  proper 
interference  of  the  bishop  was  to  be  imputed  to  pmoml 
hostility.  Mr.  Langley  includes  with  those  of  his  own  pt- 
rishioners  whom  he  supposes  to  be  engaged  in  a  ooDspincy 
against  him^  to  deprive  him  of  his  incumbencyy  some  higfalj 
respectable  persons,  who  are  as  much  aloof  from  a  purpose 
of  this  kind  as  any  individuals  that  could  be  named:  they 
have  nothing  to  do  with  the  matter,  or  with  the  dui];e 
against  Mr.  Langley,  who  is  the  conspirator  against  hinoA 
in  having  si^ered  himself  to  be  excited,  and  in  having  ei* 
posed  himself,  in  the  manner  he  is  proved  to  have  done. 
Sute  of  the  The  pariah  appears  to  have  been  the  scene  of  disputes  fir 
panih.  ^  number  of  years  past,  whilst  Mr.  Langley  has  been  the 

curate,  between  him  and  his  pariahioners.    I  do  not  impote 
this  to  Mr.  Langley's  absence  from  the  pariah  ;  bat  I  can- 
not help  sajdng  that,  if  he  had  been  in  a  situation  to  dit^ 
charge  his  duty  in  the  week  time  there,  instead  of  goiiigto 
Wheatley  on  the  Sunday  and  leaving  it  on  the  Mondaji  tbe 
condition  of  the  parish  might  have  been  different.    I  do  not 
impute  this  to  Mr.  Langley  as  an  offence ;  it  is  his  mis- 
fortune. 
Whether  the      The  only  question  I  have  now  to  consider  is,  whether  die 
of  extenua^n?  <^harge  proved  admits  of  any  extenuation.     Mr.  Langlej 
might  have  urged  sudden  passion  or   provocation— thai 
would  have  been  no  excuse,  but  it  might  have  been  an  ei- 
tenuation  of  the  act,  and  I  should  not  have  considered  that 
he  had  been  guilty  of  a  deliberate  offence,  which  called  for 
a  full  measure  of  punishment ;  because  what  is  done  through 
a  sudden  ebullition  of  temper  has  not  the  guilt  of  premedi- 
The  act  a  de- tation.     But  this  was  a  deliberate  act;  Mr.  Laxigley  safs, 
the  supposed  persecution  has  been  going  on  for  several  yens, 
and  the  letter  to  the  archdeacon,  which  may  have  been 
written,  for  substituting  another  clergyman  to  perform  his 
duty,  had  produced  in  Mr.  Langley's  mind  a  determinatioD 
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to  pursue  the  line  of  conduct  which  he  adopted,  and  he  ao«      Jir»x  87. 
cordingly  did  call  the  attention  of  the  congregation  to  a  par-     n^IIZ 
ticular  person,  then  in  his  view ;  for  it  is  dear  who  was  the      Lamgb^.' 
indiyidual  in  his  view,  who  had  no  power  to  explain  or  to 
defend  himself. 

Mr.  Langley  has  attempted  to  justify  himidf  on  the  Plea  that  the 
^rround  that  what  he  did  was  ''  asking  the  prayers  o^  tbe^  ^  ^'^ 
congregation.''  That  he  did  ask  the  prayers  of  the  congre-  the  congrega- 
^ation,  some  of  the  witnesses  admit.  Bat  how  ?  At  the  ^^°' 
conclusion  of  an  excited  and  improper  address,  unsaited  to 
the  place  or  the  occasion.  Instead  of  expressing  contrition,  he 
seems  to  glory  in  the  act,  and  contends  that  he  has  a  right 
to  repeat  it.  But  he  should  consider,  if  he  has  no  regard 
for  his  own  character,  the  character  of  the  place,  and  not 
make  an  individual  the  subject  of  remark,  in  the  face  of  the 
parish,  where  he  could  not  justify  himself  without  being 
guilty  of  an  offence.  As  Lord  Stowell  has  said,  '*  The 
church  is  not  the  place  where  private  quarrels  are  to  be  car« 
ried  on,  and  it  is  no  justification  that  there  was  misconduct 
on  the  other  side,  which  might  give  the  first  provocation — 
the  church  not  being  a  place  where  human  infirmity  can  be 
pleaded  to  justify  violent  and  indecent  conduct,  however 
produced.**  And  when  Mr.  Langley  urges  that,  in  Cox  v. 
Goodday,  Lord  Stowell  said  that  a  case  might  arise  which 
would  justify  the  officiating  minister  in  addressing  a  con* 
negation,  "  as  far  as  was  necessary  to  remove  an  obstruc* 
tion  to  the  public  service,"  this  is  not  such  a  case,  namely, 
vrhere,  during  the  performance  of  divine  service,  some- 
thing calls  for  immediate  interference,  to  prevent  indecent 
conduct  in  the  church.  Mr.  Langley  is,  therefore,  without 
any  excuse  of  sudden  provocation,  and  the  asking  for  the 
prayers  of  the  congregation,  after  the  address  had  been 
brought  to  a  conclusion,  was  a  mere  pretence. 

Then  it  is  objected  that  these  proceedings  have  been  insti-  Objection  that 
tuted  by  the  secretary  of  the  Bishop.    I  suppose  they  have  f^tft^^^b"** 
been  instituted  by  the  Bishop's  directions,  and  it  is  better  the  Bishop's  ' 
that  the  Bishop  should  not  be  himself  the  Promoter  of  the  •^^^'^^ 
Judge's  office ;  indeed,  I  am  not  aware  that,  under  the  Act,  iinfounded. 
the  Bishop  could  be  the  Promoter.    The  Bishop  is  loaded 
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Joiic  27.      with  oUoqay  by  Mr.  Langley  on  acooimt  of  hia  taking  part 

^Jj^  ^     ki  t^eae  prooeedingat    I  can  only  aay  that,  if  the  Bidiop 

LatgbyJ     had  paaacd  over  Mr.  Laogley'a  oondueC,  he  would  not  have 

properly  diaeharged  the  duties  o£  his  high  office.    It  ia  his 

duty  to  prevent  any  irreverent  conduct  by  a  miniater  during 

the  perfonnance  of  divhie  aervk^  and  aftore  particuburlj  by 

Defence  bd  one  who  ia  under  his  immediate  notice.    I  eannot  bnt  look 

grave  and  aerioua  offence  of  which  be  ia  guilty,  and  (  can- 
not help  observing  that  the  extraordinary  course  he  has 
adopted,  of  bringing  forward  aeoisations  against  oCher%  is 
not  only  a  great  aggmvation  of  hia  offeooet  but  a  melan- 
choly exhibition  of  himaelf,  notwithstaoding  the  caution 
which  the  Court  gave  him,  in  a  spirit  of  kindness. 
Chaige  fully      J  am  clearly  of  opinion,  on  a  full  considemtion  of  the  evi* 

^^^^  '  dcnce,  that  the  chtorge  is  abundantly  proved,  and  the  of* 

fence  dearly  and  indisputably  substantiated  against  Mr. 

Langley.    There  is  only  one  other  consideration — that  is, 

what  punishment  is  called  for  by  the*law  for  what  has  been 

One  of  the  properly  described  by  the  learned  Counsel  as  one  of  the 

worst  cases,  ^orst  cases  of  chiding  and  brawling  which  have  ev^'  csome 
to  the  notice  of  the  Conrt 
The  punish-  The  proceedings  have  been  instituted  under  the  5  and  6 
£dw.  6,  and  not  under  the  general  ecclesiastical  law,  and 
the  punishment  whidi  the  Court  is  prayed  to  inflict  is  that 
of  suspension.  What  was  the  punishment  assigned  to  the 
offence  in  former  times  by  the  general  ecclesiaatical  law,  it 
is  not  very  easy  to  aacertain.  In  Huickins  ▼.  Denziloe,  Lord 
Stowell  says  that,  by  the  ancient  ecdeaiastical  law,  for 
such  an  offence,  the  benefice  of  an  offending  minister  might 
be  sequestrated — whether  for  one  offence,  or  for  a  repeti- 
tion of  the  offence,  is  not  stated ;  I  cannot  find  that  there 
was  a  sequestration  of  the  living  for  one  offence.  I  am, 
therefore,  called  to  aasign  a  punishment  under  the  Statute, 

^  The  Stat,  as-  whereby  the  punishment  in  such  a  case  of  a  clerk  in  Holy 

signs  suspen.  Orders  is  suspension  from  the  ministration  of  his  office  *'  fur 
so  long  a  time  as  the  Ordinary  shall  think  fit,  according  to 
the  fault."  The  amount  of  punishment  is  thus  led  to  the 
discretion  of  the  Court,  and  I  am  of  opinion  that,  in  thi^ 
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case,  the  Court  is  bound  to  pronounce  a  sentence  that  shall  Jirnfe  97. 

carry  with  it  the  effect  of  dtewing  its  sense  of  the  seriousness  ^^^^  ^ 

and  gravity  of  the  offence,  and  the  Court  is  of  opinion  that  Lat^ik^ 

it  will  not  exceed  a  due  measure  of  justice  if  it  pronounces 

that  Mr.  Langley  has  committed  an  offence  which  calls  for  Sentence  of 

the  punishment  of  suspension  from  his  office  for  a  period  ©f  *?»P«"»»<>»^^<>' 
,  -  -  *  eight  mouuiB. 

eight  calendar  monUis  from  the  time  when  such  suspension 
shall  be  published  iind  notified  in  the  pariaSi  of  Wheatley. 

The  Court  has  been  pressed  not  to  allow  the  suspension     Certificate  of 
to  be  removed  till  Mr.  Langley  shall  produce  a  certificate  ^fS9oAhflh»,iio^T. 
good  behaviour  during  the  pmod  of  suspension.    But  I 
have  not  been  able  to  find  any  precedent  fbr  requiring  a  oer* 
tificate  of  good  behaviour  in  a  proceedii^  of  this  descrip- 
tion.   In  a  proceeding  for  drunkenness^  where  the  party,  a 
minister  in   Holy  Orders,  with  a  benefice,  has  been  sus- 
pended, a  certificate  has  been  required,*  as  a  proof  of  the 
conduct  of  the  party :  but  IHck9  v.  Haddesfard  was  the  first 
instance  of  a  certificate  being  required  even  in  such  a  case, 
and  I  consider  that  it  would  be  extremely  difficult  to  draw 
up  a  certificate  with  reference  to  the  offence  of  chiding 
and  brawling,  embodying  within  itsdf  the  requisite  qualifib* 
cations  to  enable  Mr.  Langley  to  diew  in  what  manner  he 
had  conducted  himself  in  this  particular.    I  can  understand 
that,  in  cases  of  immorality  and  habitual   drunkenness  a 
certificate  may  be  proper,  to  shew  that  the  party  has  ab-    Not  iiiited  to 
stained  from  such  conduct;  but  in  a  case  of  chiding  and  f""  ®^  biawl- 
brawling,  I  do  not  see  how  a  certificate  could  be  framed  so 
as  to  shew  that  the  party  had  not  committed  the  same  of- 
fence.    And,  independently  of  this,  the  punishment  in  this  nor  required  by 
case  is  prescribed  by  the  Statute^  and  I  do  not  know  that  ^®  ^^^ 
the  Court  is  at  liberty  to  add  to  it  by  requiring  a  certificate 
of  good  behaviour  during  the  time  of  suspension.    I  should 
have  great  doubt  and  difficulty  in  saying  that  the  Court  has 
the  power  to  require  such  a  certificate,  and  as  there  is  no 
precedent  for  it^  I  confine  the  sentence  to  what  the  law 
prescribes,  and  I  direct  the  suspension  to  be  signified  on 
Sunday  next^  the  3rd  of  July.     I  further  am  bound  to  con-     Defendant 
demn  Mr.  Langley  in  the  costs  occasioned  by  these  proceed-  condemned   in 

-     *  See  Burdir  ▼.  Spegr,  ante,  p.  63. 
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JoNB  87.  ing8»  and  I  am  afraid  they  will  fall  heavily  upon  him;  bat 
Burder  ▼.  ^®  Court  has  no  means  of  relieving  him  from  thera*  I  cd- 
l>angiejf,  deavoured,  as  far  as  I  could,  to  acquaint  Mr.  Langley  vridi 
the  nature  of  the  offence  chargedagainst  him,  and  to  oonvisce 
him  of  the  propriety,  if  he  was  guilty  (as  it  haa  tomed  oat 
be  was)y  of  admitting  the  charge,  and  not  rendering  it  im> 
cessary  that  the  Articles  should  go  to  proof;  but  Mr.  Lang- 
ley  saw  fit  to  take  another  coarse»  and  haa  brou|^  thb 
expense  upon  himself  by  the  manner  in  which  he  hss  (I 
will  not  say  defended  himself,  but)  conducted  hia  own  cuut, 
whereby  the  Promoter  must  have  incurred  considerable  ex- 
pense. If  Mr.  Langley,  after  the  intimation  from  ^ 
Court,  had,  on  the  admission  of  the  Artides,  given  an  af- 
firmative issue*  the  expense  would  have  been  slight,  and  the 
suspension  much  less  than  must  now  be  imposed  for  the  sske 
of  example,  for  the  conduct  pursued  by  Mr.  Langley  bs 
induced  the  Court  to  make  the  suspension  oontmtte  for  a 
longer  period. 

I  pronounce  that  Mr*  langley  has  incurred  auapenakn  for 

eight  calendar  months  from  the  day  (induding  the  day) 

Monished  to  when  the  sentence  is  notified ;  I  monish  him  to  abstain  £ran 

abstain  in  fu-  ^^^  conduct  in  future,  and  I  condemn  him  in  the  oostfc 
ture. 

JefmeTf  Proctor  for  the  Promoter. 


HuHirial  ^ommittn  of  t^t  Vti»v 

July  2. 

Appeals— Ar.  Ebcott  v.  Mastin. — AppeaL — Definiiive  Sentence. — Tbi» 
ticlwagainst  a  ^^g  ^n  appeal  from  the  Arches  Court  of  Canterbury,*  io  i 
refosfngtobury  cause  of  office  promoted  by  an  inhabitant  of  the  parish  of 
the  corpse  of  Gedney,  Lincolnshire,  against  the  Rev.Thomas  Sweet  Escott. 
tisedbyaWM^  vicar  of  that  parish,  for  refusing  to  bury  the  corpse  of  the 
leyan  minister,  infant  daughter  of  a  parishioner,  on  the  ground  that,  as  the 
Sentence  of  the  ^^^'^^  ^^  ^'^^^  baptized  by  a  Wesleyan  minister,  whs 
Court  below  af-  was  unordained,  the  rite  or  form  of  baptism  perfonned  by 

•  8  Curt.  608. 
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him  was  to  all  intents  and  purposes  null  and  void,  and  in       Jukt  2. 
the  Rubric  of  the  Book  of  Common  Prayer,  in  the  order  for  EseottyJdastin. 

the  Burial  of  the  Dead,  it  is  enioined  that  such  office  is  not  ^      ^     __,,  ^ 

...  ,        .     j»      t-.  .  .     firmed.— What 

to  be  used  for  any  that  die  **  unbapozed,    which  was  the  {g  essential  to 

alleged  condition  of  the  infant  to  whom  burial  had  been  ^e  validity  of 

lay  DaptiflHi* 
refused.    The  Judge  in  the  Court  below  held  the  offence  to 

be  established,  and  sentenced  the  defendant  to  be  suspended 

for  three  calendar  months,  condemning  him  in  the  costs. 

From  this  sentence  Mr.  Escott  appealed. 

The  case  was  argued  by  PhilUmore,  D.,  and  Harding, 
D.,  for  the  Appellant ;  Sir  John  Dodsont  Q.  A.,  and  F. 
Kelly^  Q.  C,  for  the  Respondent. 

Lord  Brougham.— An  objection  was,  in  opening  this  Jod^mext. 
case,  taken,  and  for  the  first  time  taken  here,  to  three  of    Oljjection  to 
the  witnesses — Bailey,  Bond,  and  Overton — who,  it  was^®J|^  ^'" 
contended,  were  rendered  incompetent  by  the  12th  Canon, 
which  ordains  that  <*  Whosoever  shall  hereafter  affirm,  that 
it  is  lawful  for  any  sort  of  ministers  and  lay  persons,  or  of 
either  of  them,  to  join  together  and  make  rules,  orders,  or 
constitutions,  in  causes  ecclesiastical,  without  the  king's  au- 
thority, and  shall  submit  themselves  to  be  ruled  and  go- 
verned by  them,  let  them  be  excommunicated  ipw  factor 
and  not  be  restored  until  they  repent,  and  publicly  revoke 
those  their  wicked  and  anabaptistical  errors."    This  objec- 
tion ought  clearly  to  have  been  made  in  the  Court  below  ; 
however,  it  is  unavailing  whensoever  made.     First,  it  would  Unavailing, 
not  dispose  of  the  cause  if  it  were  allowed ;  and  next,  it  is 
unfounded  and  cannot  be  allowed. 

That  it  would  leave  the  case  unaffected  if  allowed,  is  plain 
both  from  the  pleadings  and  the  evidence ;  from  the  plead- 
ings, because  the  first  article  of  the  Responsive  Allegation 
admits  the  Appellant's  refusal  to  read  the  burial  service^  and 
the  third  article,  referring  to  the  Promovent's  Allegation, 
that  the  child  had  been  baptized  by  a  Wesleyan  minister, 
alleges  such  baptism  to  be  null  and  void,  while  the  tenth 
alleges  its  invalidity  on  a  similar  ground,  and  the  seventh 
pleads  the  Rubric  forbidding  the  Office  for  the  Dead  to  be 
used  for  any  that  are  unbaptized ;  so  that,  the  refusal  to  read 
tile  service  being  admitted,  the  ground  of  that  refusal  is 

VOL.  I.  4  b 
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July  2.  pleaded — namely,  that  if  the  child  had^  as  is  alleged  by  the 
EscottvMasiuL  Promovent,  been  baptised  at  all,  it  waa  by  a  person  unau- 
thorixed,  and  that*  therefore,  there  waa  no  valid  baptian; 
and  thus  the  only  material  facta  of  the  case  are  admitted  bj 
the  pleadings,  and  the  whole  question  is  raised  on  the  plead- 
ings, without  any  evidence  being  required* 

But,  suppose  the  objection  to  prevail^  it  can  only  affect 
the  three  witnesses  who  have  been  named—Bailey,  Bond, 
and  Overton — and  has  no  application  to  Thomas  and  Ssnh 
Cliff,  who  prove  the  whole  case  on  the  Promovent's  ptrt 
and  without  We  are,  however,  of  opinion  that  the  objection  has  no  foun- 
dation. No  one  of  the  three  witnesses  is  asked  any  quc^ 
•  tions,  his  answers  to  which  could  bring  him  within  the 
description  of  the  12th  Canon;  no  one  of  them  admits  that 
he  is  a  person  who  affirms  the  competency  of  any  minister 
or  layman  without  royal  authority  to  make  orders  or  consti- 
tutions in  ecclesiastical  causes,  and  that  he  submits  himself 
to  be  governed  by  such  orders.  All  they  say  is>  that  the 
Wesleyans,  as  a  body,  do  so ;  and  that  they,  the  witnesses, 
are  Wesleyans*  Suppose  (what  is  not  admitted,  however) 
that  the  so  affirming  and  so  submitting  would  operate  u 
excommunication  without  sentence,  such  effect  could  onlj 
follow  from  the  individuals,  as  individuals,  doing  that  whkh 
incurred  this  penalty.  It  becomes,  from  these  coniiden- 
tions,  unnecessary  to  inquire  how  far  the  dictum  of  the 
learned  Judge,  in  Grant  v.  Grants*  bears  out  the  podtko 
contended  for.  But  it  is  fit  that  we  add  our  opinion,  thai 
the  words  in  Lyndwood  (p.  276),  "  incurrit  seniemiiam  a- 
communicaiumis  ipso  fado^*  compared  with  those  of  the 
Canon  and  the  Statute  5  and  6  £dw.  6,  would  make  it  vcrj 
difficult  to  maintain  this  position;  while  the  Tolerati<n 
Act>t  And  still  more  the  53  Geo.  S,  c  127,  passed  long  aftff 
the  date  of  Grant  v.  Grants  appear  to  leave  no  doubt  that 
the  incapacity,  if  it  ever  existed,  is  now  removed. 
Objection  to  The  objection  taken  below  to  the  competency  of  the  psm 
mitMiawJ!^*"^  Promovent,  on  similar  grounds,  seems  wholly  untenable. 
Indeed,  the  Appellant's  Counsel  did  not  rely  much  on  it  here, 
feeling,  probably,  that  the  authority  of  the  decision  in  Gro^ 
•  I  Lee,  593.  t  1  WUI.  and  M.  cia 
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V.  Grant  was  not  to  be  got  over.    In  that  case,  the  point      July  2. 
was  expressly  raised  and  determined ;  nor  does  the  decision  £gcQ(iyj£aitiH, 
appear  to  havq  been  called  in  question  since.    The  learned 
Counsel^  therefore,  relied  rather  on  the  objection  to  the  wit- 
nesseSj  as  one  which  it  was  supposed  that  the  obiter  dictum 
in  that  case  in  some  sort  countenanced. 

The  ground  is  thus  cleared  for  examining  the  main  ques-     Main   ques- 
tion between  the  parties ;  and  this  resolves  itself  into  the  ^^^"•T'  *^°?" 

*^  struction  of  the 

constraction  of  the  Rubric  to  the  Burial  Service.    The  68th  Rubric  to  the 
Canon  is  clear  and  distinct,  attaching  the  penal^  of  suspen-  ^^J^  Service, 
sion  to  a  refusal  of  that  office  in  any  case  except  one,  that 
of  a  person  having  been  "  denounced  excommunicate  tnajori 
excommunicatione,  for  some  grievous  and  notorious  crime,      * 
and  no  man  able  to  testify  of  his  repentance."     But  the  Act 
of  Uniformity*  having  incorporated,  as  part  of  its  provisions, 
the  Office  for  the  Burial  of  the  Dead,  and  the  Rubric  for 
that  office  forbidding  the  use  of  it  for  "  any  that  die  unbap* 
tized,"  it  will  be  a  sufficient  defence  to  the  charge,  under 
the  68th  Canon,  if  the  child  died  unbaptized.     The  whole 
question,  therefore,  is  reduced  to  this :  does  baptism,  by  a 
person  not  in  Holy  Orders,  possess  the  character  of  that 
sacrament  according  to  the  laws  of  the  Church ;  in  other 
words,  can  any  one,  other  than  a  person  episcopally  or- 
dained, baptize  so  that  the  ceremony  may  be  effectual  as 
baptismal,  though  the  performing  it  may  be  irregular  and 
even  censurable  ?     Is  the  solemnity  performed  by  a  layman,  validity  of  lay 
sprinkling  with  water,  in  the  name  of  the  Trinity,  valid  as  ^P^^m. 
baptism  in  the  view  of  the  Church,  although  the  Church 
may  greatly  disapprove  of  such  lay  interference   without 
necessity,  as  she  disapproves  even  of  an  ordained  person 
performing  the  ceremony  in  a  private  house  without  neces- 
sity, and  yet  never  scruples  to  recognize  the  rite  so  performed 
as  valid  and  effectual  ?     Nothing  turns  upon  any  suggestion 
of  heresy  or  schism ;  the  alleged  disqualification  is  the  want 
of  Holy  Orders  in  the  person  administering  the  solemnity, 
and  it  is  as  unqualified,  and  not  as  heretical  and  schismatical — 
heretic  without  or  schismatic  within  the  pale  of  the  Church — 
that  any  one's  competency  to  administer  it  is  denied. 

*  13  and  14  Car.  2,  c.  4. 
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JuLT  2.  The  68th  Canon  being  that  upon  which  this  pToeeeding 

EscoUvJdoMtin  ^^  g^oundedy  it  is  necessary  to  consider  what  the  law  was  at 
. '  the  date  of  the  Canon,  the  year  160S.    Without  disdndj 
1603.  ascertaining  this,  we  cannot  satisfactorily  determine  what 

change  the  Rubric  of  1661j  adopted  into  the  IS  and  UCar. 
2,  c.  4t,  madcy  and  in  what  state  it  left  the  law  on  this  head; 
because  it  is  very  possible  that  the  same  enactment  of  a  Sta- 
tute^ or  the  same  direction  in  a  Rubric,  bearing  one  mean- 
ing, may  receive  one  construction  when  it  deals  for  the  firit 
time  with  a  given  subject-matter,  and  have  another  meamng 
and  construction  when  it  deals  with  a  matter  that  has  alreadj 
been  made  the  subject  of  enactment  or  direction ;  and  this 
•  is  most  specially  the  case  where  the  posterior  enactmept  or 
direction  deals  with  the  matter,  without  making  any  refer- 
ence to  the  prior  enactment  or  direction.  Still  more  is  it  ne* 
cessary  to  note  the  original  state  of  the  law,  when  it  is  the 
common  law  that  comes  in  question,  as  well  as  the  Statute. 
The  Book  of  Common  Prayer  was  adopted  and  prescnbed 
by  the  Statute  of  2  and  S  £dw.  6,  c.  1,  and  more  fully  bj  5 
and  6  Edw.  6^  c.  1,  which  1  Eliz.  c.  2,  revived,  after  it  had 
been  repealed  by  1  Mar.,  S.  2,  c«  2 ;  and  it  was  further  pre- 
scribed and  enforced  by  the  same  Act  of  Elizabeth^  and  bj 
another  made  8  Eliz.  c.  1,  sec.  S.  It  is  certain  then^  that  the 
Liturgy  established  during  the  interval  between  the  first  and 
the  last  of  these  Statutes — ^that  is,  between  1548  and  1565— 
was  in  force  by  statutory  authority  down  to  the  year  1603 
(sometimes  called  1603  and  sometimes  1604,  wliich  is  owisg 
to  the  style^  the  date,  if  I  recollect,  being  January),  whea 
the  Canons  in  questions  were  made,  no  alteration  whatever 
having  been  effected  during  the  intervaL  It  is  equally  c£^ 
tain  that  no  authority  existed  to  make  any  alteration,  inoHH 
sistent  with  statutory  provisions,  during  that  interval ;  and 
this  consideration  seems  to  dispose  of  the  question  which 
has  been  argued,  both  below  and  here,  upon  the  Canon 
Canon  of  1575.  of  1575.  That  Canon  is  to  be  taken  either  as  professing  to 
make  an  alteration  of  the  Rubric  which  the  Statute  had 
sanctioned,  in  which  case  it  can  have  no  force,  or  as  declara- 
tory of  the  sense  of  the  Rubric ;  but  neither  would  any  such 
declaration  be  binding,    because  the   Legislature  having 


\S^]  PHIVY  COUNCIL.  557 

adopted  the  Rubric,  and  made  it  parcel  of  a  Statute,  no  other      July  2. 

authority  than  a  declaratory  Act  can  give  it  a  new  meaning ;  v^^^ZITfaaiin 

add  to  which,  that  the  plain  intendment  of  the  Rubric  ap« 

pears  to  have  been  adhered  to,  after  and  notwithstanding 

the  Canon  of  1575^  and  not  the  sense  which  that  Canon 

seems  to  give  the  Rubric,  and  which  we  must  indeed  admit 

that  Canon  purports  to  give  it.    The  Canon  of  1575  appears 

never  to  have  excited  any  attention,  and  if  it  ever  received 

the  royal  assent  (which  is  doubtful),  it  certainly  was  not 

cited  on  either  side  during  the  controversy  on  the  subject  of 

baptism  at  the  Hampton-Court  Conferences. 

We  are,  therefore,  to  see  what  the  Rubric  prescribed  at  Canon  of  1603 
and  prior  to  160S— this  being  the  statutory  provision  then  in  «' u'S^p^J^^*'.? 
force ;  and,  adopting  the  Common  Law  prevailing  for  1,400  persons, 
years  over  Christian  Europe.  In  the  first  place,  no  prohi- 
bition of  the  burial  service  for  unbaptized  persons,  or  in- 
deed for  any  class  of  persons,  is  to  be  found  in  the  Liturgies 
of  Edward  and  of  Elizabeth.  The  exception  of  unbaptized 
persons  and  suicides  first  occurs  in  the  Rubric  of  1661,  and 
consequently  first  received  the  force  of  law  from  the  Unifor- 
mity Act  of  1662,  after  the  Restoration.  The  Statutes  of 
Edward  6  and  Elizabeth  recognized  the  right  of  every  per- 
son to  burial  with  the  Church  service,  and  the  68th  Canon, 
enforcing  this  dvil  statutory  right,  only  excepted  persons 
excommunicate  and  impenitent.  Unbaptized  persons,  there- 
fore— persons  baptized  in  no  way  whatever— would  have  had 
the  right  of  burial  according  to  the  service  of  the  Church,  if 
they  were  not  excluded  by  those  portions  of  the  service 
which  appear  to  regard  Christians  alone.  Those  portions 
would  probably  exclude  persons  not  Christians ;  but  if  an 
unbaptized  person  could  be  regarded  as  a  Christian,  then 
would  he  not  be  excluded  prior  to  the  Rubric  and  Statute  of 
1661  and  1662. 

But,  secondly,  and  what  is  much  more  material  to  our     Lay  baptism 
present  inquiry,  it  is  clear  that  the  Rubric,  and  consequently  ™^*"''*®**   ^^** 
iie  Statute,  down  to  1603,  and  indeed  to  1662,  the  date  of 
:.he  Uniformity  Act,  authorized  lay  baptism,  and  placed  it  on 
:he  same  footing  with  clerical  baptism,  in  point  of  efficacy. 
The  Rubric,  after  setting  forth  that  baptism  ought  to  be  ad- 
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July  &      ministered  publicly,  and  on  Sundays  and  hoUdays,  in  order 

EtaMTMoMtuL  ^  '^PP^^'^''^  <^  °^^  ^  might  be  to  the  practice  of  the  primi- 
tive Churchi  which  confined  it  to  Easter  and  Whitsimtidei 
nevertheless  adds,  that«  if  necessity  require^  children  maj  at 
all  times  be  baptized  at  home.  A  further  wamii^  if  re- 
quired to  be  given  to  the  people  against  baptising  privitdj, 
**  without  great  cause  and  necessity/'  and  Una  Rubric  is  T^ 
tained  in  the  subaequent  forms  of  prayer,  down  to  the  pn- 
Rubrics  of  *^"^  time.    The  Rubrics  of  Edward  and  Elisabeth  then  pr^ 


Edward  and  oeed  to  hiy  down  the  rules  for  administering  the  bsptiaiiil 
sacrament  when  it  is  privately  performed ;  and  herein  tho« 
Rubrics  materially  differ  from  the  subsequent  ooes  of  1608  and 
1661.  They  require  ''them  that  be  present  to  aay  the  Lorft 
Prayer,  if  the  time  will  suffer ;"  and  the  Rubrica  add,  "  tha 
one  of  them,"  that  is,  any  one  of  them  that  be  present,  '<  abll 
name  the  child,  and  dip  him  in  water^  or  pour  water  upoo 
him,  saying  these  words,  *  N.,  I  baptise  thee  in  the  name  of 
the  Father,  and  of  the  Son,  and  of  the  Holy  Ghent — ^Amen.' " 
We  may  observe,  in  passing,  that  there  is  oositempbtad  i 
great  hurry  in  the  ceremony,  because  the  expression  is,  *if 
^e  time  will  suffer."  This  of  itself  indicates  that  the  dream- 
stances  are,  or  at  least  may  be,  such  as  to  prevent  the  send- 
ing or  the  waiting  for  a  minister.  The  Rubric  goes  oo  to 
declare  the  sufficiency  of  baptism  so  perfonned  :  **  And  kt 
them  not  doubt  but  that  the  child  so  baptised  la  lawfully  ml 
sufficiently  baptised,  and  ought  not  to  be  baptised  again  in 
the  church."  Nevertheless,  the  expedient  is  set  forth  of 
afterwards  bringing  the  child  to  the  church,  and  there  pr^ 
senting  him  to  the  minister,  that  it  may  be  ascertained  vbe- 
ther  or  not  the  ceremony  had  been  lawfully  pofbrmed.  For 
this  purpose,  six  questions  are  to  be  asked  of  them  that  brii^ 
the  child:— -Who  baptised  it? — ^Who  was  present?— Wb^ 
ther  they  called  on  God  for  his  grace?— With  what  matter  tfae 
child  was  baptised  ?-— With  what  words?  -^and.  Whether  tber 
think  he  was  lawfully  and  perfectly  baptised  ?  If  tfae  aosver 
to  these  questions  prove  that  "  all  things  rwere  done  as  thry 
ought  to  be,"  then  the  minister  is  to  say,  **  I  certify  yon  that 
in  this  case  ye  (not  you,  the  minister,  but  ye,  the  people^ 
have  done  well,  and  according  to  due  order,**  and  be  d^ 
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clares  the  child  to  have  been  received  into  the  noxnber  of      July  2, 

the  children  of  Grod  •*  by  the  law  of  regeneration  in  bap-  ^^  ^^aatin 

tisro;"  that  is,  by  the  sacrament  previously  administered  in 

private.    If,  however,  they  which  bring  the  child  *'  make  an 

uncertain  answer,   and   say   they   cannot  tell  what  they 

thought,  saidi  or  did,  in  that  great  fear  and  trouble  of  mind, 

as  oftentimes  it  chanceth,"  then  the  child  is  to  be  baptized 

publicly,  but,  as  it  were,  conditionally  or  provisionally,  with 

this  reserve,  that  the  minister  shall  say,  ''  If  thou  be  not 

baptized  already/'     This  portion  of  the  Rubric  is  demon-     Do  not  con- 

strative,  if  the  former  part  left  any  doubt,  that  the  presence  ^ei^P^^e   ^J^^ 
«        .  .  ,  .  ,        ,    presence  of  a 

of  a  mmiater  at  the  private  ceremony  was  not  contemplated ;  minister. 

for,  if  it  were,  what  they  thought,  or  said,  or  did,  would  be 
immaterial ;  and  what  the  minister  said  and  did  would  have 
formed  the  only  subject  of  inquiry  ;  not  to  mention,  that  no 
fear  or  trouble  of  mind,  at  the  time  of  the  ceremony,  could 
prevent  those  who  bring  the  child  from  recoUeding  whether 
there  had  been  a  minister  present  or  not.  Indeed,  the 
questions  would  have  been  differently  framed,  had  the 
presence  of  a  minister  been  as  essential  as  the  water  and 
the  words.  It  would  have  been  asked,  not  merely  "  by  whom, 
and  in  whose  presence,"  but  "was  he  baptized  by  a  minister?*' 
There  can,  therefore,  be  no  doubt  whatever,  that,  by  these 
earlier  Rubrics^  the  baptism  is  deemed  valid  if  performed 
with  water,  and  in  the  name  of  the  Trinity,  though  by  lay 
persons.  Assuming,  then,  that  there  is  no  minister  present, 
the  Rubric  declares  the  baptism  to  be  without  any  doubt 
lawfully  and  sufficiently  administered,  though  in  private. 

The  same  doctrine  was  held,   and  the  practice  formed    Same  doctrine 
upon  it,  in  the  Roman  CathoUc  Church,  from  a  very  early  ^^if j^g^^f^hJ 
period.    It  prevailed  from  the  beginning  of  the  third  cen-  Church,  and  in 
tury,  and  though  it  formed  the  subject  of  controversy  be*  *^®  Roman 
tween  the  Eastern  and  Western  Churches,  during  the  suc- 
ceeding period,  it  had  become  universally  admitted  by  both 
in  the  time  of  St.  Austin,  who  flourished  in  the  latter  .part 
of  the  fourth  century.    In  England,  as  elsewhere,  it  was 
held  valid.    The  Constitutions  of  Archbishop  Peecharo,  in 
Lyndwood's  collection,  bearing  date  1281,  though  severely 
denouncing  a  layman  who  shall  intrude  himself  into  the 
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July  2.  office  without  necessity,  yet  declare  the  baptism  valid 
EicottvJftutin,  vl^ich  is  celebrated  by  laymen,  and  state  that  it  is  not  to  be 
repeated.  Whoever  did  so  intrude^  was  denounced  as  guilty 
of  "  mortal  sin ;"  nevertheless,  his  act  was  pronounced  to 
be  valid  and  sufficient,  and  that  it  was  not  necessary  the 
ceremony  should  be  repeated.  Now,  in  all  these  positioDS) 
the  necessity  can  make  no  kind  of  difference,  unless  in 
excusing  the  intrusion.  If  the  rite  can  only  be  adminit- 
tered  by  clerical  hands— 4f  it  be  wholly  void  when  adminis^ 
tered  by  a  layman^no  necessity  can  give  it  Taliditj.  The 
consecration  of  the  elements^  for  the  purpose  of  giving  the 
Eucharist  to  a  dying  person^  may  be  as  much  a  matter  of 
urgent  necessity  as  the  baptism  of  an  infant  in  extremities; 
but,  neither  in  the  Roman  Catholic,  nor  in  the  Reformed 
Church,  was  it  ever  supposed  that  any  extremity  could  dis- 
pense  with  the  interposition  of  a  priest,  and  enable  laymai 
to  administer  the  sacrament  of  the  Lord's  Supper. 

The  position,  therefore,  being  undeniable  that,  previous  to 
the  year  1603,  and  at  the  time  the  68th  Canon  was  nude, 
lay  baptism,  though  discountenanced,  and  even  forbidden, 
unless  in  case  of  necessity,  was  yet  valid  if  performed ;  and 
this  being  the  Common  Law — ^not  the  law  made  by  Statate 
and  Rubric,  but  by  Statute  and  Rubric  plainly  recognised 
Wasanychange  mj  J  adopted — we  are  to  see  if  any  change  was  made  in  thil 

law  as  it  thus  stood. 
Rubricof  1661.  In  the  Burial  Service,  the  Rubric  of  1603  made  no  chaD|[e, 
but  that  of  1661  forbad  the  Burial  Service  in  cases  of  suidde, 
excommunication,  and  persons  unbaptized.  A  right  formerly 
existing  was  thus  taken  away,  at  least  in  some  cases.  This 
makes  it  fit  that  we  construe  the  word  *'  unbaptiied' 
strictly — or,  which  is  the  same  thing,  that  we  give  a  larg€ 
construction  to  << baptized;"  and,  after  the  change  in  the 
Burial  Service,  it  becomes  the  more  necessary  to  see  thit 
there  is  a  clear  and  undoubted  change  in  the  Rubric  rdating 
to  baptism,  before  we  admit  the  baptism  to  be  invalid  vhicfa 
was  held  valid  even  when  the  Rubric  of  the  Burial  Semes 
had  not  as  yet  taken  away  the  rite  from  all  who  were  uo- 
baptized. 

The  Rubric  of  1603,  instead  of  directing  "those  present*^ 
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in  the  case  of  private  baptism,  as  the  former  Rubrics  had  done,  July  2. 
dhrects  "the  lawful  minister  "  to  say  the  prayer,  if  time  per-  rv^^ZT^  ^^ 
mit,  and  to  dip  or  sprinkle  the  child,  and  repeat  the  words. 
The  Rubric  of  166 1  explains  what  shall  be  intended  by 
'*  lawful  minister,**  substituting  for  that  expression  the 
words,  **  minister  of  the  parish,  or,  in  his  absence,  other  law- 
ful minister  that  can  be  procured."  It  then  prescribes  a. 
prayer  to  be  used  by  the  minister,  which  prayer  is  not  to  be 
found  either  in  the  Liturgies  of  Edward  6  and  Elizabeth, 
or  in  that  of  1603.  We  may  pass  over  the  Rubric  of  1603, 
both  because  its  substance  is  more  completely  contained  in 
that  of  1661,  and  because,  until  1662,  there  was  no  statutory 
authority  for  any  change  of  the  law  which  had  been  esta- 
blished at  the  date  of  1603  (or  1604),  when  the  Canon  in 
question  was  made,  even  if  it  had  been  quite  clear  that  the 
Rubric  of  that  date  had  changed  the  former  Rubrics.  But, 
as  in  1662  the  present  Uniformity  Act  of  13  and  14  Car.  2, 
c.  4,  was  passed,  and  gave  force  and  effect  to  the  Rubric  of 
that  date,  it  becomes  necessary  to  see  whether  or  not  that 
Rubric  changed  the  former  ones,  those  of  Edward  and 
Elizabeth. 

Now  it  does  not  appear  that  any  such  change  was  effected.  Does  not  in- 
as  the  case  of  the  present  Appellant  must  assume,  in  order  J^W«te  lay 
to  prevail.  The  words  are  plainly  directory,  and  do  not 
amount  to  an  imperative  alteration  of  the  rule  then  subsist- 
ing. If  lay  baptism  was  valid  before  the  new  Rubric  of 
1661,  there  is  nothing  in  that  Rubric  to  invalidate  it.  Ge- 
nerally speaking,  where  any  thing  is  established  by  statutory 
provisions,  the  enactment  of  a  new  provision  must  clearly 
indicate  an  intention  to  abrogate  the  old ;  else  both  will  be 
understood  to  stand  together,  if  they  may.  But,  more  espe- 
cially, where  the  Common  Law  is  to  be  changed,  and,  most 
especially,  the  Common  Law  which  a  statutory  provision  had 
recognized  and  enforced,  the  intention  of  any  new  enactment 
to  abrogate  it  must  be  plain,  to  exclude  a  construction  by 
which  both  may  stand  together.  This  principle,  which  is 
plainly  founded  in  reason  and  common  sense,  has  been 
largely  sanctioned  by  authority.  The  distinction  which 
Lord  Coke  takes  in  one  place,   between  affirmative  and  ne- 

VOL.  I.  4  r 
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July  8.      gative  words^  giving  more  effect  to  the  latter,*  has  soln^ 
EtcottyJiasHn.  ^^™^^  ^^®"  denied,  at  least  doubted^f  Mr.  Hargrave  thinks 
upon  a  misapprehension.^     But  the  rule  which  is  laid  down 
in  2nd  Inst,  200,  has  been  adopted  by  all  the  authorities, 
that  "  a  statute  made  in  the  affirmative^  without  any  Degt- 
tive  expressed  or  implied,  doth  not  take  away  the  cominoo 
law."     So  Comyns'  Dig.,^  and  he  cites  the  case  de  Jm 
EcclesiasticOf^  which  lays  down  the  rule  in  terms.  The  ose 
decides,  that  the  penalty  attached  by  the  Uniformity  Act  of 
Elizabeth,  for  not  reading  the  Common  Prayer,  on  the  second 
offence,  does  not  take  away  the  same  common  law  penalty 
The  new  law  on  the  first  offence.     Now  here  the  former  law  being  this- 
SSt  suhstltu-     "  ^^  ^^y  baptism  be  valid,  but  let  ministers  only  perfonn 
tion.  the  rite,  unless  in  case  of  great  necessity ;" — and  the  new 

law  being — <*  Let  lawful  ministers  baptize ;" — ^it  mast  be 
taken  as  an  addition  to,  and  not  a  substitution  for,  the  former, 
unless  the  intention  plainly  appear  to  make  it  substitutitHurj 
and  not  cumulative.  The  iN*oof  is  on  those  who  would 
make  it  substitutionary  and  abrogatory.  But  the  drcmn- 
stances  and  the  context  seem,  on  the  contrary,  to  shew  thst 
the  intention  was  to  make  the  new  Rubric  cumulati?e,  and 
to  leave  the  validity  of  lay  baptism  unaltered.  The  privste 
baptism  is  expressly  confined  to  cases  of  ''great  cnx 
and  necessity,"  and  the  want  of  time  is  expressly  referred 
to,  as  being  great  enough  possibly  to  prevent  saying  the 
Lord's  Prayer.  How  then  can  it  be  expected,  that  tinw 
should  be  given  to  send  for  the  minister  of  the  psri4 
and,  if  he  be  absent,  to  procure  some  other  minister? 
Doubtless,  it  is  required  that  a  minister  shall  perform  the 
ceremony  if  he  can  be  procured ;  but  the  possibility  of  there 
being  none,  must  be  understood  to  have  been  contempUtei 
Again,  it  is  directed  that  if  any  lawful  minister,  other  than 
the  minister  of  the  parish,  performed  the  ceremony,  then  the 
minister  of  the  parish,  when  the  child  is  brought  to  hio, 
shall  examine  how  the  ceremony  had  been  performed.  The 

•  Co.  Litt  115  a. 

t  W.  Jones,  270.      Lovelace's  Case,  before   the  Windsor  Forest 
Court,  in  1632,  in  which  there  is  a  dictum  of  L.  C.  J.  Ridiardson. 
t  Note,  15*.  §  "Parliament,"  R.  23.  1  5 Rep. 5, a 
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qaestiona  prescribed  by  the  former  Rubrics  are  materially      July  2. 
changed ; — two  are  left  out, — that  respecting  calling  for  r-eottTJwiMi* 
grace,  and  that  respecting  their  opinion  of  the  ceremony  '''''^^'^' 
having  been  completed*   But  an  important  preamble  is  in- 
serted, before  the  question  as  to  the  matter  and  the  words  :— 
'*  Because  some  things  essential  to  this  sacrament  may  happen 
to  be  omitted^  through  fear  or  haste,  in  such  times  of  ex- 
tremity, therefore,  I  demand  further  '  With  what  matter  and 
vith  what  words  was  this  child  baptised ?'"   Now  it  is 
remarkable,  that  the   essentials  here   spoken  of  are  the 
water  and  the  reference  to  the  Trinity; — ^nothing  what- 
ever is  said  of  the  minister  being  essential.    The  questions   The  water  and 
as   to   who  baptized,   and  who  were  present,  are  given  ^enSJjf^nSe 
without  any  preamble  at  all,  indicating  that  the  water  and  rite ;   the  mU 
the  invocation  of  the  Trinity  are  essentials,  while  the  pre-  ^jj'^®  „,  **P****- 
sence  of  a  minister  is  only  expedient ;  a  matter  to  be  in- 
quired into  for  the  purpose  of  correction  or  censure  if  it  was 
omitted  without  necessity  ;  but  not  essential,  as  those  things 
wherein  consisted  the  very  rite  itself,  the  water  and  the 
words.    The  water  and   the  words  are  afterwards  again 
stated  to  be  *'  essential  parts  of  baptism,"  in  the  Rubric 
which  provides  for  the  case  of  a  doubtful  baptism,  some- 
times called  conditional.    If  it  were  assumed  that,  in  every 
c^ase,  a  lawful  minister  was  necessary,  and  that  there  could 
be  no  baptism  without  his  presence,  the  only  necessary 
question  to  be  answered  by  those  who  brought  the  child, 
would  be,  whether  such  minister  officiated  or  not,  for  it 
might  be  assumed  that  he  used  the  matter  and  the  words 
prescribed,  inasmuch  as  he  would  be  punishable  if  he  did 
not.     The  whole  direction  as  to  conditional  baptism  is  very 
material  to  be  regarded,  and  no  part  more  so  than  the  last 
Rubric  relating  to  it     If  the  answers  are  uncertain,  the  bap- 
ism  is  to  be  made,  but  provisionally  or  conditionally.  What 
cind  of  uncertainty  is  contemplated  ?  If  a  minister  had  been 
essential,  surely  any  uncertainty  as  to  who  performed  the 
;ereraony  would  have  been  specified  as  a  ground  of  condi- 
ional  baptism.     But  nothing  of  the  kind  is  to  be  found  in 
he  Rubrics  of  1603  and  1661,  any  more  than  in  those  of 
Sdward  and    Blizabeth.     Nay,   the   uncertainty   is  more 
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July  2.  specifically  confined  to  the  water  and  the  words  in  the  later 
EieoUvMatim,  ^^^^  ^^  ^^^  earlier  Rubrics  :-— *^If  it  cannot  appear  that  the 
child  was  baptized  with  water,  in  the  name  of  the  Father, 
and  of  the  Son,  and  of  the  Holy  Ghost,  which,"  addi  the 
Rubric,  ''are  essential  parts  of  baptism,"  then— and  theo 
only — ^is  the  child  to  be  baptized,  and  conditionally. 

The  question  directed  to  be  put,  as  to  who  baptized  the 
child,  clearly  proves  nothing  as  to  the  necessi^  of  a  minis- 
ter, for  another  question  immediately  follows,  which  reUtes 
to  a  matter  that  must,  on  all  hands,  be  admitted  to  be  toy 
thing  rather  than  essential,  namely,—''  Who  were  present  <t 
the  ceremony  ?"    And  if  it  be  said  that  this  might  be  asked, 
not  as  a  substantive  question,  the  answer  to  which  is  csseo- 
tially  necessary,  but  as  a  question,  the  answer  to  which  nuy 
tend  to  facilitate   other  inquiries,  and    to  explain  other 
answers;  in  the  same  way  it  may  be  said,  that  the  answer  to 
the  first  question,  <'  Who  baptized  the  child  ?" — may  be  used 
simply  for  the  purpose  of  explanation  as  to  the  really  essen- 
tial matters— the  water,  and  the  words. 
Changes  made      The  changes  made  in  the  Rubric,  touching  uncertain  and 
tai"n  and  condi'  conditional  baptism,  are  mainly  relied  upon  to  shew,  that  the 
tional  baptism,  Rubrics  of  1603  and  1661  invalidated  lay  baptism,  andcer* 
cnte  "  the   for^  tainly  those  changes  afford  the  only  countenance  lent  to  the 
mer  law.  negative  argument.     But  they  are  wholly  insufficient  to 

work  an  abrogation  of  the  former  law.  The  omisaioo  d 
the  question, — '*  Whether  they  (the  people)  called  for  grace 
and  succour  in  that  necessity  ?*' — is  said  to  shew,  that  the 
people  were  no  longer  to  officiate,  but  only  the  minister, 
who  had  no  occasion  for  that  succour.  Yet,  besides  that  this 
seems  a  very  gratuitous  position,  the  persons  present  were 
inquired  of,  and  they  surely  were  not  material.  The  ques- 
tion, as  to  the  opinion  of  the  party  bringing  the  child,  is  also 
omitted;  but  it  is  not  omitted  in  the  Rubric  of  1603,  which, 
nevertheless,  is  supposed  to  negative  the  validity  of  laj  bap- 
tism as  much  as  the  Rubric  of  1661.  Perhaps  the  most  m- 
terial  change  in  this  part  of  the  service  is  in  the  certificate, 
which  is  no  longer  that  **  Ye  have  done  well,"  but  that  '*ali 
is  well  done."  But  this,  though  in  the  direction  of  tk 
argument  against  and  knding  colour  to^  it,  is  manifest)} 
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too  slender  a  foundation  on  which  to  ground  any  inference.  July  2. 
We  must  always  bear  in  mind,  that  it  was  the  intention  ^^  j^gfu^^TMasHn 
those  who  fhimed  the  new  Rubric  to  discountenance  all 
baptism  except  by  a  ministeri  and  to  assume,  as  far  as  pos- 
sible, that  it  should  by  a  minister  be  performed ;  and  the 
omission  of  whatever  was  not  quite  necessary,  and  whatever 
needlessly  contemplated  a  lay  administration  of  the  rite,  was 
a  natural  consequence  of  this  design.  But  if  it  had  been  the 
intention  of  those  who  framed  the  Rubric  to  declare  lay  bap- 
tism ineffbctual,  some  express  declaration  to  that  effect  would 
have  been  introduced. 

It  is  unnecessary  to  give  instances  of  the  difference  be-    Difference  be- 
tween positive  directions,  nay  express  prohibitions,  and  such  Si^ectionr*and 
prohibitions  as  make  the  thing  forbidden  to  all  intents  and  prohibitions  aU- 
purposes  void.    If  it  were  necessary  to  point  out  instances  *®^"'®' 
of  that  distinction,  the  kindred  subject  of  the  marriage  rite 
affords  one  too  remarkable  to  be  passed  over.    There  is 
hardly  any  country  where  some  solemnity  is  not  requiredby 
the  directions  of  the  law ;  there^  are  many  in  which  a  de- 
parture from  the  order  prescribed  by  the  law  is  strictly  for- 
bidden, and  under  penalties ;  but  ill  most  Protestant  countries 
the  irregular  marriage  is  valid ;  and  in  Catholic  countries 
also,  up  to  a  comparatively  recent  date-— that  of  the  Council 
of  Trent — though  it  might  be  censurable  it  was  valid, 
without  the  interposition  of  a  priest,  and  without  any  eccle- 
siastical solemnity  whatever.     England  before  the  Marriage 
Act,  26  Geo.  S,  c.  33,  commonly  called  Lord  Hardwicke's 
Act,  affords  one   instance  of  this  ;  Scotland  to  this  day 
affords  another ;  nay,  the  existing  Marriage  Act,  4  Creo.  4, 
c.  76,  presents  us  with  an  instance  still  more  remarkable, 
and  bearing  more  closely  upon  our  present  argument,  for 
some  of  the  marriages,   to  prevent  which  was  the  main 
object  of  this  as  of  the  former  Act,  are  allowed  by  this  latter 
Act  to  be  valid,  and  are  only  valid  because  they  fall  not  by 
express  declaration  within  the  22nd  section,  which  certainly 
confines  the  invalidity  to  the  cases  specified  in  that  section. 
But  if  it  be  said  that  baptism  is  a  sacrament,  which  mar- 
'iage  is  not,   let  it   be   remembered  that,  in  the  Romish 
Church,  marriage  too  was  a   sacrament,  and  retained  its 
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July  3.  ably,  to  the  inference  that  Bishop  Butler  and  Archbishop 
EtcattrJfaitm.  ^^^^  were  never  baptized ;  that  the  latter,  in  bapCixiBg 
George  the  Thirds  acted  without  authority,  and  that  both 
were  disentitled  to  the  burial  service,  as  unbaptised  penotu, 
is  at  least  well  calculated  to  make  us  pause  before  we  admh 
it  to  be  the  law  of  the  land  and  of  the  Church. 

But  it  is  /lot  less  fitted  to  ezdte  doubts  of  its  soondnesi 
before  examination,  when  we  reflect  that  another  ioeritable 
consequence  would  also  flow  from  its  admistton,— -the  exdo- 
sion  from  the  Church's  pale  of  all  Dissenters,  and  of  all 
foreigners  who  have  been  baptized  otherwise  than  bj  mi- 
nisters of  Episcopal  ordination.  No  Ux  loci  is  set  up,  or  cai 
be  pretended  to  work  any  exception  in  their  fiivoor.  The 
Rubric,  if  it  applies  to  any,  applies  to  them,  and  unless  tfaer 
shall  have  been  rebaptized,  they  can  neither  be  ordaioed, 
should  they  embrace  our  tenets,  nor  buried  with  the  rites  «f 
our  Church,  should  they  depart  this  life  within  oar  teni- 
tory.  All  these  topics,  however,  are  superfluous,  when  tbe 
question  has  been  sifted  upon  its  true  merits,  and  hnnglit 
to  the  test  of  a  more  rigorous  examination,  as  was  done  boifa 
in  the  present  case  by  the  Court  below,  and  in  the  fbroMr 
instance  before  the  late  learned  and  able  Judge  of  the 
Arches*  Court,  Sir  John  Nicholl. 
Kempy.Wickes,  The  case  of  Kemp  v.  Wickes,*  in  1809,  was  in  every  re- 
spect, as  regards  the  facts,  similar  to  the  present.  It  under- 
went a  full  discussion ;  the  only  difference  was  in  the  ooone 
pursued  by  the  defendant  in  his  pleading,  which  wss  mat 
commendable  than  that  adopted  in  this  case;  and  tbe 
learned  Judge  pronounced  an  elaborate  judgment  upon  the 
point  now  biefore  the  Court,  as  to  the  merits,  neither  of  the 
preliminary  objections  having  been  taken.  That  jodgmeot 
does  not  appear  to  have  given  any  dissatisfaction  in  the  pro- 
fession ;  on  the  contrary,  it  is  believed  to  have  carried  along 
with  it  the  opinion  of  lawyers  in  both  the  Courts  (^aum 
and  the  Courts  of  Common  Law.  We  can  hardly  avoid  at- 
taching great  weight  to  a  decision  pronounced  by  such  an 
authority,  so  long  acquiesced  in,  so  little  objected  to,  and. 
generally  speaking,  so  much  respected,  although  no  ded^ 

•  3  Phill.  264. 
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baa  hitherto  t»een  given  on  the  same  quebliOn  in  any  Court      Jdlt  2. 
of  the  lust  resort. 

It  18  impossible  to  mention  this  judgment  of  Sir  John 
NichoUj  without   adverting   to  the   indecorous   terms  in  terms  it  has 
which  it  has  been  assailed  bj  some  revierend  persons^  who  |>een  assailed 
have  taken  a  part   in  the  controversy^  and  whose  seal,  '"* 
honest  no  doubt  and  cooscioatiousy  has  outstripped  their 
knowledge^  and  also  overmatched  their  charity*    If  those 
feelings  had  only  found  a  vent  in  vague  charges  against  the 
decision,  as  fuU  of  "  ignorance  and  error,"  and  even  **  im- 
piety/' this  might  have  been  passed  over,  as  the  effusion 
of  a  temper  heated  beyond  the  bounda  of  reason  with 
the  violence  unhappily  incident  to  thedogical  warfare*   But 
an  imputation  upon  the  venerable  Judge,  of  "  misquoting" 
the  Canon  of  1575,  and  that  "  with  the  grossest  mis-state* 
ments,'*  cannot  be  so  easily  passed  over;  and  it  is  fit  that  we 
deny  entirely  the  justice  of  the  charge*    He  gives  the  sum-* 
mary  of  the  article,  and  his  abridgment  of  it,  and  suppresses 
no  part  at  all  material  to  the  argument.    Some  of  his  ao« 
cusers  have  made  a  much  greater  alteration  of  his  text  iu 
[}uoting  his  judgment ;  yet  he  would  have  been  more  just,  at 
least  more  charitable^  had  he  lived  to  see  this  attack  and  this 
:itation,  than  to  charge  its  authors  with  ''  the  grossest  misr 
itateraents*" 

The  Court  below  justly  held  that,  if  the  penalty  of  the  Costs. 
[])anon  had  been  incurred,  no  discretion  is  left  in  awarding 
ts  infliction*  It  appears  to  us,  also,  that  the  costs  were  pro- 
>erly  directed  to  be  paid*  The  Appellant  had  taken  a  course 
vhich  was  wholly  unnecessary  for  raising  the  question  of 
ay  baptism,  upon  which  alone  his  defence  was  rested,  as  far 
a  the  merits  were  concerned,  or  for  raising  the  preliminary 
objection  to  the  IVomovent*s  rights.  Both  the  one  and  the 
ther  of  these  points  were  distinctly  raised  upon  the  Arti- 
les,  and  might  have  been  disposed  of  by  meeting  that  Alle- 
ation  alone,  and  disposed  of  at  a  comparatively  trifling  ex- 
•ense.  In  Kemp  v.  Wicke»,  that  better  course  was  pursued. 
!*he  Articles,  there  as  here,  had  detailed  the  circumstances 
(fered  to  be  proved,  and  the  Defendant  at  once  opposed 
le  admission  of  them«  contending  that,  be  the  facts  all  tru^ 
voi«.  I.  4  D 
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Jifi.T  ie.      as  alleged,  he  had  acted  lawfally^  and  wa$  guilty  of  no  of- 
EswUvMuim,  ^^^^^*     '^^^^  might  have  been  juBt  as  easily  done  in  the  pR- 
sent  case ;  but  it  has  not  belen  done ;  on  the  contrary,  a  pro- 
ceeding has  been  resorted  to  greatly  increasing  both  the 
delay  and  expense,  and  wholly  unnecessary  for  raisiDg  the 
only  questions  intended  to  be  discussed  between  the  parties 
Sentence  af>     The  sentence  appealed  from  must,  therefore,  be  affirmed, 
co^f*  ^'^**     in  all  its  parts,  and  the  Appellant  must  further  pay  the  cM 
of  this  appeal. 
Misaiiprehen-  .   The  strange  misapprehensions,  which  have  been  enter- 
ture  and  ground  ^^"^    ^7  ^^^  worthy  men,  touching  the  nature  and 
of  this  proceed-  grounds  of  this  proceeding,  and  the  force  of  the  seuteoce 
"'^'  that  has  closed  it,   seem  to  impose  upon  us  the  duty  of 

stating  in  what  the  offence  consists,  and  what  autboritj 
the  Courts  Christian  exercite  respecting  it.  The  notjoo 
has  been  ventilated,  that  the  Court  in  this  case  assumes  to 
direct  clergymen  as  to  their  spiritual  duties,  and  to  bbd 
them  (as  it  has  been  termed)  by  ordering  what  they  sb^l  do 
in  future.  It  has  also  been  suggested  by  high  ecclesiaadal 
authority  (a  reverend  prelate  so  stated  in  1826),  in  reference 
to  the  decision  of  1809,  that  they  who  think  the  sentence 
contrary  to  the  Rubric,  may  conscientiously  submit  to  the 
law  as  interpreted  by  the  Judge,  or  may  not  less  **  conscien- 
tiously refuse  to  read  the  service,  if  prepared  to  risk  the  ex- 
pense of  prosecution,  and  make  the  ultimate  appeaL"  Nov, 
let  it  be  once  for  all  understood,  tiiat  the  Court  has  neter 
in  these,  cases  assumed  any  such  office  as  that  of  dictating 
to,  or  directing,  or  even  warning,  clergymen  touching  the 
discharge  of  their  duties.  Nor  has  it  interfered,  nor  does  it 
in  any  way  occupy  itself,  with  the  spiritual  portion  of  their 
sacred  office*  But  the  law  has  required  clergymen  to  do 
certain  things,  under  a  certain  penalty,  which  it  has  annexed 
to  disobedience;  and  the  same  law  has  required  the  Judge  to 
enforce  that  penalty,  when  his  office  is  promoted  by  a  com- 
petent party ;  and  he  (the  Judge)  is  left  without  any  choke 
whether  he  shall  or  shall  not  exercise  his  judicial  functions. 
Nor  let  it  be  imagined  that  any  one's  conscience  is  thui 
forced.  Whoever  conscientiously  disagrees  with  the  Court 
in  the  construction  put  upon  the  Rubric,  may,  if  he  also  con- 
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scientiouriy  thinks  that  he  cannot  yield  obedience  to  the  law  July  2. 
as  delivered  by  the  Court»give  up  an  office  to  which  the  law  ^^^uvJliuHn. 
has  annexed  duties  that  his  conscience  forbids  him  to  per- 
form. The  case  of  such  clergymen  is  not  peculiar.  I'er- 
sons  in  a  judicial  station  have^  and  very  recently,  felt  scru* 
pies  about  administering  oaths  in  the  discharge  of  their 
magisterial  functions.  What  course  did  they  pursue  to  seek 
relief  for  their  conscience^  without  violating  their  duty  as 
l^od  citizens  ?  They  did  not  complain  that  their  conscience 
was  forced ;  they  did  not  retain  the  emoluments  of  a  station 
of  which  their  conscience  forbade  them  to  discharge  the 
duties ;  they  ^sacrificed  their  interests  to  their  duty,  and 
gave  way  to  those  who  could  honestly  6)1  the  place,  and 
honestly  hold  the  office^  by  performing  its  appointed 
functions. 

Proctors : — Glennie  for  the  Appellant ;    Itfgulden  for  the  Re- 
spondent.* 


Vrnrogatitie  <ffottrt  of  e^titttbwns. 

July  2. 

In  the  Goods  of  Solomon  Escott,  dec. — Motion, —  Insertions  of 
The  testator  died  2-lth  March,  1842,  leaving  a  will,  hear- |J\  ^{f  ^"IJJ*** 
ing  date  in  December,  1838,  the  day  having  been  in  blank  codicil,  after  the 

at  the  time  of  execution,  and  a  codicil  dated  5th  July,  1841,  death  of  the  tes- 

,  J'  '  tator,    by    the 

referring  to  the  will  as  dated  in  [blank]  December,  1838.  solicitor  who 

The  will,  as  well  as  the  codicil,  was  attested  by  two  wit- ^^J^**^^*^®*^®^^" 

^  cil. — Probate  of 

nesses.     When  the  executors  brought  the  will  and  codicil  the  instruments 

to  the  Registry  for  probate,  an  affidavit  was  called  for  to  decreed  as  they 
i.».ii.i^r«%fi.  t*  i.»j.  originally  stood, 

explam  the  blank  m  the  date.     The  form  of  an  afndavit  was 

accordingly  sent  down  to  the  country  to  the  solicitor  who 

drew  the  codicil,  who,  before  the  witness  was  sworn  to  the 

affidavit,  inserted  the  words  "  twenty-first"  in  both  will  and 

*  The  Committee  consisted  of  Lord  Brougham,  Lord  Wynford,  Mr. 
Justice  Erskine,  and  Dr.  Lushington. 
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July  8.      codicil,  annexing  the  codicil ;  and  be  had  made  affidavit 
^r^^TV     tbat  he  made  the  alterations  "  in  the  belief  that  it  was  rigbt 
and  proper  to  do  so."    The  property  was  under  £600. 
MoTxoM.  •    Haggard,  D.,  moved  for  probate  of  the  will  and  oodidl 

as  they  originally  stood. 
Dscmiic.  Sir  H.  Jknner  Fust.— It  is  a  most  extraordinary  thing 

that  a  solicitor  shoald  believe  it  right  aind  proper  to  make 
an  insertion  in  a  will,  of  which  he  was  not  even  die  drawer, 
after  the  death  of  the  testator.  How  can  the  Court  ever  be 
saie  if  solicitors  have  a  right  to  make  alterations  in  wiDi 
after  testators  are  dead  ?  I  cannot  undersfaiid  what  the  m- 
lidtor  means  by  swearing  that  he  considered  it  right  and 
proper  to  do  this.  Had  it  been  done  by  an  ignorant  person, 
Court  must  there  might  have  been  some  excuse  for  it.    The  Court,  bow- 

S^'^W"""*"  ^^®*''  *^  °®  ^^^^^ '  **  ™'***  ^^^  probate  of  the  papers  as 
they  originaUy  they  originally  stood,  but  it  may  mark  its  displeasure  at  tbc 
■^^*^*  act,  and  I  wish  the  solicitor  were  in  some  way  before  tlic 

Court,  that  it  might  condemn  him  in  the  costs. 
Barlow^  Proctor. 

JULT   19. 

Attestation.^-     Ilott  v.  Genob. — Cause. — The  deceased,  the  Rev-  Heniy 

The  subscribed  Masterman,  vicar  of  Milton  Abbas,  Dorset,  who  died  86 
witnesses  to  a  '  ..,,.•  «^       ■      -  -         i  ^^ 

will,  purporting  December,  1841,  left  a  will  m  his  own  handwriting,  datid 

to  have  been  ^^  September,  1841 ;  it  was  signed  by  him,  and  the  att«- 
signed  m  their       ,       •^  ',     _        .     ,     ,  ,  ,,   •         ■%        u 

presence,  being  tation-clause  purported  that  it  bad  been  "  signed,  sealed, 

unable  to  de-  ^„j  delivered  in  the  presence  of"  three  subscribed  wit- 
2o'^igned.^or  nesses.  The  will  bequeathed  legades  to  friends  and  ser- 
that  there  had  yants  of  the  testator,  some  of  considerable  amount.  It  was 
knowledgment,  propounded  by  Mr.  J.  A.  Ilott,  one  of  the  executors,  in  id 

express  or  im-  Allegation  which  pleaded  as  follows : — 
plied,ofthe8i^-  ®  *^ 

nature,  in  their     That  the  testator  subscribed  the  will  in  the  presence  of  tvo  vit- 

presen<«,^^^the  ^^^^^  present  at  the  same  time;  that,  on  the  6th  September,  1S41, 

be^hivaUd,  —  be  called  on  Samuel  Hopkins,  the  parish  clerk,  who  was  at  work 

What  amounts  as  a  tailor  in  his  shop,  with  Henry  Eaton,  his  son-in-law,  and  sti^ 

to  acknowledg-  j^^  wanted  them  to  come  to  his  house  and  sign  a  paper  for  bim; 

"*"  that  they  went,  and  walking  into  his  study,  found  him  standbg  »t 

his  writing-desk,  which  was  so  placed  on  a  small  table,  near  the 

wall,  that  his  back  was  turned  towards  them  as  they  entered; 

that  the  testator  said,  "  I  want  yow  to  sig^  this  paper  for  me,''  vA 
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then,  tarning  round  again  to  his  writtng-deflky  and  still  standing      Jolt  19. 
ap,  did  something  with  the  paper,  and  it  appeared  to  thein,  from         ^Ts^^ 
his  attitude  and  manner,  that  be  was  writing  upon  it;  that,  after  ^'  ^^'^"^^ 

a  short  Interval,  during  which  the  testator  was  so  employed,  he' 
moved  the  paper  from  the  desk  and  put  it  on  the  table,  and  desired 
Hopkins  and  Eaton  to  **8ign  their  names  there,"  which  they  did 
in  his  presence ;  that  the  upper  part  of  the  paper  was  so  folded  or 
turned  down  as  to  conceal  the  writing  on  the  concluding  part,  so 
that  they  could  not  see  whether  or  no  there  was  any  signature  or 
seal  to  it ;  that  the  testator,  on  the  same  afternoon,  called  on  Jolkn 
ChaflTey,  and  requested  him  to  put  his  name  to  the  paper,  which' 
he  did,  the  paper  being  again  so  folded  or  tamed  down  as  to  con- 
ceal the  writing  on  the  concluding  part ;  that  neither  Hopkins  nor 
Eaton  was  present  when  this  third  person  signed. 

The  signature  of  the  deceased  and  the  date  of  the  year 
appeared  to  have  been  inserted  after  the  body  of  the  will, 
was  written* 

The  evidence  of  the  two  witnesses,  Hopkins  and  Eaton,  was  to  Evidence, 
this  effect.  The  former,  who  was  eighty  years  of  age,  stated  that, 
on  the  day  in  question,  the  deceased  came  into  his  shop,  and  said, 
'*  I  want  to  hinder  you  and  Henry  a  few  minutes,  to  sign  a  paper 
for  me ;"  that  he  went  away,  and  they  followed  in  a  few  minutes, 
and  went  up  into  the  study,  the  door  of  which  was  open ;  that  the 
room  is  small,  and  the  deceased  was  standing  at  a  table  on 
which  was  a  little  desk,  his  back  to  the  witnessesi  directly  oppo- 
site to  the  door;  that  he  was  doing  something  to  a  paper  which 
was  before  him,  for  the  witness  could  see  a  portion  of  it,  and 
thought  he  was  folding  it ;  he  stood  leaning  forward ;  the  witness 
could  not  swear  that  he  was  not  writing,  but  he  thinks,  if  he 
was  writing  when  they  went  in,  he  should  have  seen  and  remem- 
bered his  putting  the  pen  into  the  little  glass  inkstand  in  which  it 
was  when  he  saw  it ;  that  the  deceased  often  stood  to  write  his 
name ;  that  the  witness  and  Eaton  stood  for  perhaps  a  minute 
about  two  paces  behind  him,  and  then,  turning  round,  the  de- 
ceased saw  them,  and  said,  having  the  paper  in  his  hand,  **  He 
wished  them  to  do  a  little  job  for  him  ;"  that  the  deceased,  hold- 
ing the  paper  down  on  the  desk  with  one  hand,  told  the  witness  to 
sign  his  name  "  there,*'  pointing  with  the  other  hand ;  that  the 
witness  saw  no  writing  upon  it  at  all ;  it  was  folded  in  such  a 
manner  that  whatever  was  upon  it  was  covered  by  the  folding  of 
it  down ;  that,  when  the  witness  and  Eaton  had  signed,  the  de- 
ceased said  that  would  do,  and,  taking  up  the  paper,  put  it  into  an 
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Jolt  19,      open  part  of  the  desk,  as  if  to  dry ;  the  witneee  saw  no  blottio^ 
.  "r         P^pcr '  ^^  oo^  another  word  was  said  concerning  what  tbcy  bid 

^*  ^^  been  doing  when  they  went  away,  having  been  with  the  decetwd 
on  the  occasion  about  ten  minutes,  or  something;  more.  On  the 
interrogatories^  this  witness  deposed  that  the  deceased  did  mt 
shew  his  signature  to  him,  if  it  was  there,  nor  acknowledf^  it  bj 
any  words :  the  witness's  belief  is,  that  he  did  not  sign  his  nwe 
in  their  presence,  and  the  deceased  did  not,  to  witness's  knov> 
ledge,  do  any  thing  to  the  paper  after  turning  round  to  tliem,  wbich 
was  not  more  than  two  minutes  from  the  time  they  went  into  tbe 
study. 

The  other  witness,  Eaton,  deposed  that,  after  the  deceased 
left  their  shop,  they  were  not  more  than  five  minutes  after  him, 
and  when  they  entered  the  study,  he  was  standing  at  his  writing- 
desk,  fticing  the  doorway,  so  he  had  his  back  to  them  astber 
entered ;  he  was  a  tall  man,  and  had  to  stoop  if  he  stood  to  do 
any  thing  at  the  desk ;  when  they  entered,  apparently  (fur  witnesi 
saw  only  his  back),  he  was  leaning  over  the  desk,  doing  some- 
thing to,  or  else  looking  at,  what  was  on  it,  which  was  a  ptper; 
that  they  had  just  entered  the  room,  when  the  deceased,  torsiog 
half  round,  said  he  wanted  them  "  to  sign  this  paper  for  him,** 
and  holding  a  folded  paper  so  covered,  that  there  was  no  teliiof; 
whether  there  was  any  thing  on  it  or  not,  or  what  was  on  it,  be 
pointed  to  where  they  should  sign,  which  was  close  under  wfarit 
the  upper  part  of  tbe  paper  folded  down  upon  it :  the  deceased 
never  said  what  it  was  they  were  signing,  and  after  they  bid 
signed,  never  said  a  word  about  what  they  had  been  signio«:; 
from  the  time  they  entered  the  room  till  they  signed  their  caiofs 
would  not  be  more  than  five  or  six  minutes  ;  apparentlvi  he  vis 
getting  the  paper  ready  for  them  to  sign  when  they  went  in ;  vba 
the  deceased  turned  aside  to  make  way  for  Hopkins  to  sign,  tbe 
pen  was  standing  in  the  inkstand;  the  witness  should  rather stj 
that  Mr,  Masterman  did  not,  than  that  he  did,  write  on  the  paper 
while  the  witnesses  were  with  him  ;  he  doubts  if  there  was  time 
for  him  to  have  written  and  folded  the  paper  too ;  he  certaiolj 
did  not  tell  them  what  paper  it  was  they  were  signing;  thevit* 
ness  saw  no  writing  on  the  paper  and  no  seal ;  the  deceased  did 
by  some  means  cover  the  paper  all  up  except  just  tbe  space  left 
for  them  to  sign.  On  interrogatory,  this  witness  stated  tbit  be 
cannot  depose  that  the  deceased  did  either  sign  his  name  or  a^ 
knowledge  his  signature  in  his  (the  witness's)  presence,  or  sa} 
whether  he  was  writing  or  not  from  his  manner  when  they  eo- 
tered  the  room. 
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John  Chafiby,  the  third  witness,  states  that,  when  the  deceased      Jolt  19* 
broaght  the  papers  to  him  to  sign,  it  was  twilight,  and  he  did  nol  ji^'^J""^^^^ 
notice  what  was  on  it  besides  the  names  of  Hopkins  and  Eaton ; 
it  was  partly  folded,  so  that  he  saw  no  seal. 

The  will  was  opposed  by  Mrs.  Mary  Genge,  widow»  a 
second  cousin  of  the  deceased,  and  one  of  the  next  of  kin,  on 
the  ground  that  it  was  not  executed  as  required  by  the  Sta- 
tute.   The  property  was  about  £15^000. 

Haggard,  D.,  in  support  of  the  will,  argued  that  there  had  Aegdhxkt. 
been  a  sufficient  acknowledgment,  and  cited  an  unreported 
case  at  Nisi  Prius,  Doe  dem.  Jackson  v.  Jackwn,''^  as  well  as 
White  V.  Trustees  of  British  Museum.^ 

*  This  was  an  action  tried  at  York  Spring  Assizes,  16th  March,  1843, 
before  Mr.  Baron  Parke,  the  question  being  whether  a  testator  bad 
acknowledged  his  signature  to  the  will  in  question  in  the  presence  of 
two  witnesses  present  at  tlie  same  time,  in  conformity  to  the  Statute. 
The  circumstances  of  the  case,  as  detailed  by  the  attesting  witness  exa- 
mined, were  these :  the  deceased  was  a  linen-manufacturer  at  Barns- 
ley  ;  one  afternoon,  he  called  T.  C,  one  of  his  clerks,  from  the  counting- 
bouse  in  which  they  sat,  into  a  smaller  one,  the  door  of  separation  being 
partly  glazed,  when  he  pulled  his  will,  signed  by  him,  oi|t  of  his  pocket* 
and  shutting  the  door,  gave  it  into  T.  C.*8  hand,  telling  him  to  read  iL 
T.  C.  observed,  "  This  purports  to  be  your  will  ?**    The  deceased  re- 
plied, "  Yes,  but  I  don't  intend  it  to  be  so;  when  I  am  dead  and  gone, 
my  will  will  be  very  different  from  that  \^  adding,  that  be  merely  in- 
tended it  as  a  memorandum  in  case  any  thing  should  occur  to  him* 
The  deceased  then  asked  T.  C.  who  was  a  likely  person  to  sign  it  along 
with  him;  and  T.  C.  mentioned  W.  R.,  another  clerk,  then  in  the 
larger  adjoining  counting-house.     The  deceased  objected  to  W.  R«, 
saying  be  expected  be  was  going  to  leave  in  a  few  weeks,  and  he  did 
not  want  him  to  know  any  thing  about  it.    T.  C,  however,  pressed 
tbe  deceased  to  call  in  W.  R.,  npon  which  he  assented,  and  T.  C. 
opened  a  small  casement  in  the  glass  window  between  the  two  oflSces, 
and  called  W.  R.  (then  sitting  with  his  back  to  that  window)  into  the 
snoaller  oflSce.     When  W.  R.  came  in,  T.  C.  said  to  him,  "  Mr.  J.  (the 
deceased)  wants  you  to  sign  this  paper,"  meaning  the  will,  then  lying 
on  a  book  on  a  desk.     W.  R.  came  to  the  desk  and  signed  ir,  standing 
between  T.  C.  and  the  deceased,  the  latter  having  bis  arm  laid  length- 
^vise  upon  the  paper  across  it ;  but  T  C.  could  not  (on  his  examina- 
tion) positively  say  whether  the  arm  covered  the  signature  and  seal  or 
not.     W.  R.,  in  signing,  wrote  the  word  "witness.**    Upon  his  leav- 
ing the  room,  tbe  deceased,  who  never  spoke  during  tbe  time  W.  R. 
was  present,  shut  the  door,  and  T.  C.  then  signed  tlie  paper  in  the 
t  6  Bing.  310;  3  Moore  and  P.  689.  presence 
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JvLT  19.  R.  PhUlimore^  D.f  on  the  same  aide,  ched  Sogden,  Euey 

JbH  Y  0€Me  ^  '^^  ^^  ^  Willi;*  WilliamSf  Law  cfExecuiorsrf  Janun 

*        '  on  miu.i 

Addamsj  D.,  for  the  party  opposing  the  will,  contended 
that  the  cases  did  not  apply,  and  that  there  was  no  proof  that 
the  signature  had  been  made  to  the  will  when  the  supposed 
acknowledgment  todk  place. 

CurteiSf  D.|  on  the  same  side. 

Haggard  and  R*  PhiUmorCf  in  reply,  cited  in  addition:^ 
Starkie,  EffJ;^  Peaiey.  OugleysH  Brooke  v.  Kemi.% 
JuiKiMXNT.  Sir  H.  Jbnner  Fctbt.-— This  will  appears  to  hare  been 

very  maturely  considered  by  the  deceased  ;  it  is  an  offickns 
ir)ll>  as  it  disposes  of  the  property  amongst  those  for  whom 
he  had  a  regard  and  affection  (although  he  has  not  bequeathed 
any  thing  to  the  person  opposing  the  will^  except  that  he  has 

presence  of  the  deceased,  who  put  it  into  his  pocket  sad  went  oat 
T.  C,  on  his  cross-exaaiiDatioik,  stated  that  the  deceased  laid  stiiet 
injunctions  upon  him  not  to  inform  W.  R.  that  the  paper  was  las  «iU. 
He  had  no  doubt  the  deceased's  arm  corered  the  slgnatuie.  After 
W.  R.  went  out  of  the  room,  the  deceased  again  told  T.  C  not  to  telt 
him  any  thing  about  what  was  in  the  paper.  W.  R«  was  sobposiind 
on  the  trial,  but  refused  to  attend.  Mr.  Baron  Paike  intimsttd  in 
i»pinion  that  the  lessor  of  the  plaintiff  (the  part/  suppocdng  the  wilt} 
had  not  proved  his  case ;  that  the  signature  was  concealed  by  the  de- 
ceased, and  that  it  was  quite  certain  that  be  meant  W.  R.  not  to  kno* 
that  it  was  his  will.  Tlie  learned  Judge  left  it  for  the  Jury  to  say  wb^ 
ther  the  deceased,  in  sending  for  W.  R.  (whom  he  sent  for,  no  doubt, 
to  be  a  witness  to  some  complete  act  and  instrument  of  his),  meant  tint 
as  an  acknowledgment  of  his  signature.  The  Jury  found  "fortfe 
plaintiff.**  Mr.  Barmi  P^l^:  '*  Ton  think  be  meant  to  «ekne«M^ 
his  signature?**  ForemoH:  "Yes."  Mr. B«tnm Parke :  "Tonsreof 
opinion  he  meant  to  acknowledge  bis  signature  to  the  witness,  tboogii 
he  put  his  hand  upon  the  paper?**  ForemoM :  **  We  think  he  meutto 
keep  it  secret  from  W.  R.,  but  to  make  it  a  perfect  instrument*  Mr, 
Baron  Parke :  **  The  verdict  is  for  the  lessor  of  the  plaiotifi  T^ 
Statute  does  not  appear  to  make  it  necessary  that  both  witness^  diovii 
be  present  at  the  time  they  attest :  if  the  testator  should  mAmamMa^ 
his  signature  in  the  presence  of  both,  and  the  Jury  think  he  meant  to  do 
so  by  the  fact  of  calling  in  W.  R.  as  a  witness,  it  does  not  appear  to  be 
necessary  that  both  should  attest  at  the  same  time.** 

•  C.  8,  p.  140.  t  1  vol.  56.  I  1  voL  71, 73. 99. 

'   §  P.  1,685.  II  Comyos,  196.  ^  Anie,  p.  93L 
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not  disposed  of  the  residue) ;  it  is,  therefore,  a  will  which  the      July  19. 
Court  is  hound  to  endeavour  to  support,  if  it  can  do  so  under  h^JZ^q 
the  present  Act,  and  there  is  no  doubt  that  it  was  the  in- 
tention of  the  deceased  that  it  should  operate  as  a  perfect 
disposition  of  his  property. 

The  proposition  averred  in  the  commencement  of  the  Nature  of  the 
Allegation  is,  that  the  paper  was'  subscribed  by  the  deceased 
in  the  presence  of  two  witnesses  present  at  the  same  time ; 
but  it  is  clear  from  what  follows,  that  it  was  not  intended  to 
rely  solely  upon  this  averment,  for,  subsequently,  circum- 
stances are  pleaded  which  would  lead  the  Court  to  the  con- 
clusion that  the  will  was  not  so  executed,  and  therefore  it 
can  hardly  be  said  that  the  party  takes  upon  himself  to  aver, 
so  as  to  make  the  whole  case  rest  upon  that  averment,  that 
the  deceased  did  execute  the  will  in  the  presence  of  two 
witnesses  present  together. 

The  question  is,  whether,  as  the  witnesses  did  not  see  the  Questions, 
testator  actually  write  his  name»  so  as  to  be  able  to  say  that 
he  did  sign  the  will  in  their  pr^ence,  there  is  sufficient  evi- 
dence that  there  was  a  signing  of  the  will  by  the  deceased 
in  the  presence  of  two  witnesses  and  which  they  attested  ; 
or,  supposing  there  is  not  evidence  of  that  fact,  whether  an 
acknowledgment  of  the  signature  in  the  presence  of  two 
witnesses  is  sufficiently  established ;  for  although  from  the 
terms  of  the  Allegation  it  would  appear  that  nothing  is  sug- 
gested as  to  the  acknowledgment  of  the  signature,  yet  it  is 
to  be  inferred  that  it  was  meant  that,  if  the  deceased  did  not 
sign  the  will,  he  acknowledged  his  signature,  in  the  presence 
of  the  witnesses  ;  so  that  the  Court  may  consider  itself  in  a 
aituation  to  dispose  of  that  question,  notwithstanding  the 
want  of  a  formal  plea  to  that  effect. 

Now  the  result  of  the  evidence  does  not,  I  think,  come  up  Evidence  does 
to  the  case  pleaded,  namely,  that,  from  the  manner  of  the  "®'  $?""«  "P  ^^ 
deceased  at  the  time,  it  can  be  considered  that  he  was  writ- 
ing when  the  witnesses  entered  the  room,  or  even  that  the 
signature  was  at  that  time  made  to  the  will.  Hopkins,  so 
far  from  saying  that  the  deceased  appeared  to  be  writing 
upon  the  paper ,« says  **  I  think  he  was  folding  it,"  and  from 
the  evidence  of  this  witness,  the  operation  must  have  taken 

VOL.  I.  4  E 
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July  19.  some  timet  and  it  must  have  required  some  ingenuity  to  con- 
ifctf  Gena  ^^^^  ^^^^  ^®  witnesses  the  whole  of  the  writing,  if  the  at- 
'  testation  clause  had  been  written  at  the  time  the  body  of  the 
will  was  written ;  and  it  is  quite  dear  that  he  did  not  see  the 
subscription  of  the  deceased  at  the  time  the  paper  was  pnn 
duced  to  him.  This  witness  says  that  the  sabject  has  been 
much  talked  about  in  the  village^  and  that  he  had  been  asfced 
why  he  could  not  swear  at  once  that  he  had  seen  the  de- 
ceased sign  his  name ;  yet  the  impression  on  his  mind  is  sadi 
that  he  cannot  say  the  deceased  did  sign  his  name  in  his 
presence,  though  he  cannot  say  he  did  not.  The  odier 
witness,  Eaton,  hardly  goes  further  than  his  father-in-ltv, 
if  so  far.  The  impression  on  the  mind  of  this  witness  is  that 
the  deceased  was  doing  something  to  the  paper,  or  kwkinf 
at  it,  or  getting  it  ready  for  them  to  sign,  when  they 
entered ;  Hopkins  thought  he  was  folding  it.  Neither  has 
deposed  that  the  deceased  put  the  pen  into  the  inkstand 
after  using  it.  Eaton,  on  interrogatory,  says  he  cannot  de- 
pose that  the  deceased  did  dther  sign  his  name  or  acknov- 
ledge  his  signature  in  his  presence,  and  that  he  did  not  see 
any  thing  written  on  the  paper  at  the  time  he  signed  it. 

These  were  the  only  witnesses  present  at  the  alleged  exe- 
cution ;  the  deceased  took  the  paper  in  the  afiemcxn  of  the 
same  day  to  a  third  witness,  and  requested  him  to  dgn  fais 
name  at  the  bottom  of  the  attestation-clause,  not  telling  him 
what  the  paper  was. 
Its  general  What  then  is  the  general  result  of  this  evidence?  That 
the  deceased  asked  the  two  witnesses  to  come  and  do  a  job 
for  him  ;  that  is,  to  sign  a  paper ;  that  they  went  into  tlic 
room,  and  at  the  time  they  entered  it,  the  deceased  was  at  t 
table,  standing  at  a  little  desk ;  that,  being  a  tall  poaon,  he 
had  to  stoop  or  lean  if  he  stood  to  do  any  thing  at  the  desk, 
and  he  was  *'  dmng  something  "  to  the  paper  at  the  time.  It 
is  the  impression  of  Hc^kins  that  he  was  feeding  the  paper; 
the  other  witness  thinks  he  was  getting  the  paper  ready  fcr 
them  to  sign ;  but  neither  can  take  upon  himself  to  swear 
that  he  saw  the  deceased  sign  his  name  to  the  paper  ;  or  that 
he  used  the  pen,  or  had  the  pen  in  his  hand ;  or  that  he  sav 
him  put  the  pen  back  in  the  inkstand ;  they  will  not 


result. 
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that  the  deceased  signed  the  paper  in  their  presence,  or  that      July  19. 
it  is  their  impression  that  he  did  so ;  on  the  contrary,  it  is  jj^      Gma^ 
their  impression  that  he  did  not,— rather  that  he  did  not  sign 
his  name,  than  that  he  did. 

It  has  been  said  thatt  with  reference  to  cases  and  to  the  The  attests- 
principles  adopted  in  respect  to  the  execution  of  wills,  some-  tion-clause. 
thing  is  to  be  inferred  from  the  attestation-dause,  which 
purports  that  the  paper  was  '^signed,  sealed,  and  delivered" 
in  the  presence  of  the  witnesses ;  and  perhaps  something 
mi|^t  have  tamed  upon  this  if  there  was  no  circumstance 
to  shew  that  the  deceased  himself  considered  it  otherwise. 
This  is  not  a  case  in  which  the  witnesses  are  deposing  against 
their  own  attestation,  for  their  evidence  isy  that  the  deceased 
told  them  merely  to  sign  their  names,  and  that  they  did  not  Not  seen  by 
see  the  attestation-clause.  But  the  circumstance  to  which  *^®  witnesses. 
I  alluded,  and  which,  so  far  from  making  in  favour  of  the 
deceased's  having  signed  in  the  presence  of  the  witnesses,  has 
a  contrary  effect,  is,  that,  on  the  same  aflemoon,  he  took  the 
paper  to  another  witness,  and  requested  him  to  sign  the 
attestation-clause  under  the  names  of  the  witnesses  who  had 
already  attested^  and  he  resorts  to  similar  skill  and  in- 
genuity to  conceal  the  contents  of  the  paper  from  this 
person  as  he  had  employed  with  the  other  witnesses :  and 
this  last  witness  says  there  was  no  seal  on  the  paper  when 
he  saw  it. 

It  has  been  said  that  the  Court  may  presume,  from  the     Presumption 

circumstances  stated,  that  the  paper  was  signed  at  the  time  ^^  circum- 

',  *^  '^  ®  stances. 

the  witnesses  were  in  the  room.     I  cannot  think  that  the 

Court  is  at  liberty  to  presume  this  against  the  impression  in      Not   to  be 

the  minds  of  the  witnesses  themselves,  that  the  deceased  was  *?''®?    against 

the  impression 

not  writing  at  the  time  they  entered ;  that  he  was  folding  up  of  the  wit- 
the  paper,  or  getting  it  ready  for  them  to  sign.    It  is  for  the  i>®'^*- 
party  propounding  the  paper  to  shew  that  the  requisites  of 
the  Act  have  been  complied  with,  and  I  cannot  satisfy  my- 
self from  the  result  of  the  evidence  of  the  witnesses  that  the 
paper  was  signed  in  their  presence. 

This  brings  me  to  the  second  point,  namely,  whether  there     Acknowledg- 
was  an  acknowledgment  of  the  signature  in  their  presence.  '°^"'' 
It  is  not  contended  that  there  was  any  express  acknowledg-  None  in  terms. 
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Jolt  19.      ment,  in  terms;  that  the  deceased  said,  **  This  is  my  sgna- 

IlouT^Gemie  ***'®»  *"^  ^  request  you  to  attest  it ;"  therefore,  the  case  most 
rest  on  a  virtual  acknowledgment,  and,    acoordiDgly,  the 

kn^wtSent'  pnncipal  P-rt  of  the  .irgument  wu  to  shew  tfaat  the  dr. 

contended  for.  cumstances  spoken  to  by  the  witnesses  amount  to  a  Tirtiul 
acknowledgment.    It  is  not  necessary  that  the  deceased 

What  amounts  should  declare  the  signature  to  be  his,  but  a  production  of 

^  ^"^  '  the  paper  openly,  with  his  name  to  it,  and  a  request  to  the 

witnesses  to  attest  it^  would  be  a  sufficient  acknowledgment : 
this  is  the  interpretation  which  the  Court  has  put  upon 
the  Act  in  the  cases  which  have  come  before  it  on  motioD. 
It  has  been  argued  ingeniously  and  forcibly,  with  reference 
to  decided  cases  of  wills  before  the  1st  January^  1838,  that 
what  was  done  in  this  case  is  sufficient  to  shew  acknow- 
ledgment. 
Terms  of  the      In  the  first  place,  it  is  necessary  to  consider  the  wordiiig 

tht  preset  ""^  of  the  two  Statutes,— the  Stat,  of  Frauds,  29  Car.  2,  c.3, 

The  old  law.     sec«  5,  and  1  Vict*  c.  26,  sec.  9.    By  the  former,  the  will  was 

to  be  signed  by  the  party  devising,  or  by  some  other  person 

in  his  presence  and  by  his  express  direction,  and  *'  attested 

and  subscribed  in  the  presence  of  the  devisor,  by  three  or 

Construction  four  credible  witnesses."     Under  this  Statute,  it  has  bees 

^  held  that  it  is  unnecessary  that  the  witnesses  should  see  the 


testator  actually  sign ;  his  acknowledgment  was 
and  it  was  not  even  necessary  that  the  acknowledgment 
should  be  made  to  the  witnesses  at  the  same  time ;  it  might 
be  made  to  each  witness  separately :  the  effect  of  these  de- 
cisions is  that  the  simultaneous  presence  of  three  witoesse 
was  not  necessary.  Grayson  v.  Atkinson  s*  Jones  ▼.  Lake  rf 
Stonehouse  v.  Evelyn  jt  Ellis  v.  Smith ;§  Wright  v.  WrigkLl 
In  other  cases  it  has  been  determined  that  a  request  to  the 
witnesses  to  subscribe  their  names  as  witnesses,  without  the 
nature  of  the  instrument  being  stated,  is  a  suffident  acknow- 
ledgment of  a  will.  Trustees  of  the  British  Museum  VmWkUe; 
The  new  law.    Johnson  v.  Johnson  ;f  Jarman,  on   Wills.**     The  law  as  it 

•  2  Ves.  464.  t  2  Atk.  176,  in  note. 

\  3  P.  Wras.  254^  §   I  Ves.  jun.  11. 

II  5  M.  and  P.  3)6.  ^  I  Crorop.  and  M.  14a 
**  1  Vol.  71 ,  73. 
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now  stands  requires  that  the  will  shall  be  si§pied  at  the  foot      Jult  19. 

or  end  by  the  testator  or  by  some  other  person  in  his  pre-  fus*Z~^ 

sence  and  by  his  direction^  *^  and  such  signature  shall  be 

made  or  acknowledged  by  the  testator  in  the  presence  of 

two  or  more  witnesses  present  at  the  same  time."     Here  is  The  agnature, 

an  express  enactment  that^  not  the  will,  but  the  signature^  "°'    ^^    ^^ 

must  be  acknowledged  by  the  testator  in  the  presence  of  two  knowledged. 

or  more  witnesses  present  at  the  same  time ;  and  the  que^ 

tion  is^  whether  there  has  been  such  an  acknowledgment  of 

his  signature  by  the  testator  in  this  case. 

The  first  observation  which  occurs,  on  considering  the     Distinction 

words  of  the  late  Statute,  is  the  distinction  between  them  ^^^ecn  the 

'  two  Matutes. 

and  those  of  the  Statute  of  Frauds^ — that  is,  as  to  an  ac- 
knowledgment of  the  signature  of  the  testator,  for  nothing 
of  the  kind  is  required  by  the  Statute  of  Frauds*  It  is  said 
that  the  attention  of  the  Legislature  was  called  to  the  man-* 
ner  in  which  acknowledgment  was  construed  under  the  Sta- 
tute of  Frauds,  for  the  law  was  at  that  time  settled^  that  a 
virtual  acknowledgment  was  sufficient,  provided  the  paper 
was  seen.  At  all  events,  the  Legislature  has  laid  down  in 
distinct  terms  what  is  now  necessary,  namely,  that  the  sig- 
nature of  the  testator  shall  be  acknowledged,  and  this  leads 
prima  facte  to  the  inference  that  it  is  necessary  that  the  Necessary  tbat 

witnesses  should  see  that  there  was  a  siirnature  to  the  will :  ^5®  witnesses 

sbould    know 
that  they  should  know  that  the  paper  had  been  actually  that  the  paper 

signed  at  the  time,  and  that  could  only  be  by  their  seeing  ^''^  signed, 
the  signature,  or  by  hearing  the  declaration  of  the  deceased 
that  he  had  signed  it,  though  there  might  be  a  question 
whether  even  such  a  declaration  would  be  sufficient.  How 
is  it  possible  that  a  signature  shall  be  acknowledged  unless 
the  witnesses  have  an  opportunity  of  seeing  it  ?  The  con- 
struction I  am  inclined  to  put  upon  the  Statute  is,  that  it  is 
not  necessary  for  a  testator  to  say,  in  so  many  words,  "This 
is  my  signature  to  my  will  ;'*  but  that,  where  there  is  an 
actual  production  of  the  paper,  and  the  name  of  the  testator 
is  subscribed  to  it,  and  there  is  an  opportunity  given  to  the 
witnesses  to  see  the  signature,  it  would  be  a  compliance  with 
the  Act. 

How  far  is  this  part  of  the  case  affected  by  the  decisions  Cases. 
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July  19.  which  have  been  referred  to,  and  particuUirly  that  of  tbe 
Ihu  V.  Oowe.  ^'^*'^«'  S^  '^  British  Muaeum  v.  While,  as  rqMnrted  in  6 
Bingham*  SIO?  That  decision  was  pronounced  upoa  a 
special  verdict^  where  the  facts  are  established  by  the  verdid, 
and  the  Court  is  called  upon  to  determine  a  point  of  Uw. 
The  special  verdict  in  that  case  found  that  the  will,  whidi 
was  written  by  the  testator,  had  been  signed  by  him  bdbie 
it  was  produced  to  either  <^  the  three  subscribed  witncsKs 
Two  of  them  signed  the  papor  at  the  request  of  the  teila- 
tor,  in  his  presence.;  but  they  did  not  see  his  signaturei  and 
were  not  informed  by  him  what  was  the  nature  of  die  paper, 
or  the  purpose  for  which  he  requested  them  to  sign  it.  Two 
months  after,  the  testator  requested  the  third  witness  to  ags 
the  paper,  which  he  did  in  the  presence  of  the  testator,  wbo 
at  such  time  informed  him  that  it  was  his  wilU  ^  It  i^pared 
that  the  signing  of  the  three  names  could  not  have  been 
•done  for  any  other  purpose  than  to  make  them  witnesses  to 
the  will,  and  that,  immediatdy  above  the  names,  was  vrittai 
by  the  testator,  **  In  the  presence  of  us,  as  witnesses  tfaeie- 
Brit,  Mu8.  V.  to."  Lord  C.J.  Tindal,  in  ddivering  the  judgment  of  the 
Court  of  Common  Pleas,  expressed  himself  as  follows:— 

The  objection  to  the  execution  of  the  present  will  does  not  re: 
upon  the  point  that  it  was  not  signed  by  William  White  (tbete- 
tator)  in  their  presence ;  but  that,  with  respect  to  two  of  the  wit- 
nesses, there  was  no  acknowledgment  of  his  signature,  nor  loj 
declaration  that  it  was  his  will ;  but  that  they  signed  their  Dtnes 
in  entire  ignorance  of  the  nature  of  the  instrument,  or  of  tbe 
object  for  which  their  names  were  written  ;  and  it  is  argued  tbit, 
if  such  subscription  of  their  names  satisfy  the  intention  of  theSls- 
tute,  the  word  attested  will  have  no  force  whatever,  and  msy  be 
considered  as  if  it  had  never  been  inserted.  The  questtoo,  bot- 
ever,  appears  to  us  to  be,  whether  upon  this  special  verdict  tk 
finding  of  the  Jury  establishes,  although  not  an  acknowledgioeot 
in  words,  yet  an  acknowledgment  in  Jactj  by  the  Devisor  to  tbe 
subscribing  witnesses,  that  this  instrument  ^'as  his  will  ?  for  if  b} 
what  the  Devisor  has  done,  he  must,  in  common  onderstaodiog  u^ 
reasonable  construction,  be  taken  to  have  acknowledged  tbe  in- 
strument to  be  his  will,  we  think  the  attestation  of  the  witnesses  most 
be  considered  as  complete,  and  that  this  case  falls  within  the  pris- 
ciple  of  that  of  Eliis  v.  Smith.   In  the  execution  of  wills,  as  vdl  *" 


White. 
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that  of  deeds,  the  maxim  will  hold  good,  nan  quod  didum^  sed  Ji^lt  19. 
quod  factum  est,  inspiciiur.  The  paper  in  question  is  the  very  j^  Genat 
paper-writing  which  was  produced  by  the  testator  to  the  three 
witnesses.  The  great  object  of  the  direction  of  the  Statute,  that 
the  witnesses  shall  subscribe  in  the  presence  of  the  Devisor,  was  to 
prevent  the  possibility  of  the  witnesses  returning  to  his  hands  any 
other  instrument  than  the  very  instrument  which  he  delivered  to 
them  to  attest.  The  object  has  been  attained  in  the  present  case, 
and  the  identity  of  the  instrument  is  beyond  dispute.  In  the  next 
place,  it  appears  from  the  special  verdict,  that  the  Devisor  was 
conscious  himself  that  this  instrument  waa  his  will,  for  the  verdict 
finds  that  he  was  of  sound  and  disposing  mind,  both  at  the  time 
he  signed  it  himself,  and  also  at  the  time  when  the  witnesses  sub- 
scribed their  names.  But  further ;  it  appears  from  inspection  of 
the  instrument  set  out  in  the  special  verdict,  that  the  signature  of 
the  three  names  could  not  possibly  enure  to  charge  themselves  or 
any  other  perton,  and  could  not  have  been  done  for  any  other  pur- 
pose whatever  than  simply  to  make  themselves  witnesses  to  the 
will.  And  lastly,  it  appears  from  the  same  inspection,  that,  im- 
mediafbly  above  the  names  of  the  witnesses,  are  written  in  the 
handwriting  of  the  Testator  these  words :  '*  In  presence  of  us,  as 
witnesses  thereto ;"  which  do  amount  to  a  clear  and  unequivocal 
indication  of  the  Testator's  intention  that  they  should  be  witnesses 
to  his  will.  When,  therefore,  we  find  that  the  Testator  knew  this 
instrument  to  be  his  will ;  that  he  produced  it  to  the  three  persons, 
and  asked  them  to  sign  the  same;  that  he  intended  them  to  sign 

• 

It  as  witnesses ;  that  they  subscribed  their  names  in  his  presence, 
uid  returned  the  same  identical  instrument  to  him,  we  think  the 
Testator  did  acknowledge  in  fact,  though  not  in  words,  to  three 
witnesses,  that  the  will  was  his :  for  whatever  might  have  been 
the  doubt  upon  the  true  construction  of  the  Statute,  if  the  case 
were  res  itUegra^  yet,  as  the  law  is  now  fully  settled,  that  the  Tes- 
tator need  not  sign  his  name  in  the  presence  of  the  witnesses,  but 
that  a  bare  acknowledgment  of  his  handwriting  is  a  sufficient  sig- 
nature to  make  their  attestation  and  subscription  good  within  the 
Statute,  though  such  acknowledgment  conveys  no  intimation  what- 
ever or  means  of  knowledge,  either  of  the  nature  of  the  instru- 
>Qent,  or  acknowledgment  of  his  signing,  we  think  the  facts  of  the 
present  case  place  the  Testator  and  the  witnesses  in  the  same 
situation  as  they  stood  where  such  oral  acknowledgment  of  sig- 
nature has  been  made,  and  we  do,  therefore,  upon  the  principle 
of  those  decisions,  hold  the  execution  of  the  will  in  question  to  be 
good  within  the  Statute. 
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Jdlt  19.  All  the  other  cases  appear  to  me  to  be  only  detenooiitt- 

Ihtt  G  e  ^°"®  °^  *^®  ^"®  point  under  the  Statute  of  Frauds,  and  the 
result  is,  that  where  a  testator  has  written  a  will  fainisdf« 
under  old  law/  '^^  ^^^  signed  it,  and  where  the  will  so  signed  (this  &ct 
must  not  be  lost  sight  of)  is  produced  to  the  witnesses,  and 
he  desires  them  to  attest  it,  it  amounts  to  an  acknowledg- 
ment of  the  instrument  being  that  person's  will,  in  hti, 
though  not  in  words.  But,  under  the  present  Statute,  I  am 
bound  to  hold  that  the  deceased  must  acknowledge  his  sig- 
No  evidence  nature  to  his  will^  not  his  will  merely^  and  there  is  no  eri- 

that  the  will  in  dence  to  satisfy  my  mind  in  this  case  that  the  will  was  signed 
thw    case  was        i..,,^.         .  -^.  ir 

signed.  ^^  ^^  time  it  was  produced  to  the  witnesses :  it  is  not  suffi- 

cient merely  to  produce  the  paper,  where  it  does  not  appear 
that  the  signature  of  the  deceased  was  to  it  at  the  time.  So 
far,  then,  the  Court  would  hold  this  case  to  be  distinguished 
from  the  cases  under  the  Statute  of  Frauds,  as  in  all  thoK 
cases  (except,  perhaps,  that  of  Peaie  t.  Ougley)  the  will  was 
signed  before  it  was  produced  to  the  witnesses.  * 

Jackson  V.       But  a  case  has  been  refen*ed  to,  that  of  Doe  oit  dem.  Jack- 
^^  '^"^  wn  ▼•  Jackson^  which  applies  very  materially  to  the  con- 

struction of  the  present  Statute,  and  is  a  decision  upon  it 
In  that  case,  it  is  clear  that  the  second  vntness  could  not  see 
the  signature,  but  there  is  no  doubt  that  the  paper  was 
signed  at  the  time  when  it  was  produced  to  both  witnesses,  and 
that  both  attested  in  the  presence  of  the  deceased.  Whether 
the  first  witness,  who  read  the  will,  attested  in  the  presence 
of  the  other  witness,  is  not  material,  as  it  is  not  necessary 
that  the  witnesses  should  attest  in  the  presence  of  each  other, 
but  only  that  the  deceased  should  sign  his  name  or  acknow- 
ledge his  signature  in  the  presence  of  two  witnesses  present 
Observations  at  the  same  time.  The  observations  of  Mr.  Baron  Parke,  in 
I?rke  '  "*"  summing  up,  are  worthy  of  very  great  attention.  I  think  the 
learned  Judge  rather  expected  the  verdict  would  have  gone 
the  other  way.     He  observes ; — 


It  was  held  by  the  Court  of  Common  Pleas,  that  it  is  not 
sary  there  should  be  a  verbal  acknowledgment  of  the  sigoatore, 
but  that  if  it  appears  clear  on  the  facts,  that  the  Testator  nneaot  to 
acknowledge  at  that  time,  it  will  do  equally  well  though  be  ssy» 
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nothing.    Then,  in  order  to  do  that,  it  is  necessary  that  there       July  J 9. 
should  be  some  act  of  acknowledgment  by  the  Testator.    The  "Z, 

question  I  must  leave  to  you  is,  whether  that  occurs  in  the  present  .     wiy  . 

case.  You  must  recollect  that  it  is  for  the  lessor  of  the  plaintiff 
to  prove  it  to  your  satisfaction.  I  think  there  can  be  no  doubt,  by 
sending  for  W.  R.,  and  W.  R.  coming  into  the  room  to  be  a  wit- 
ness, that  the  Testator  meant  that  W.  R.  should  be  a  witness  to 
some  complete  act  and  instrument  of  his ;  but  whether  he  meant 
that  Bs  an  acknowledgment  of  his  signature  to  W.  R.  is  for  you  to 
say.  He  seems  to  huve  been  aware  that  there  should  be  two  wit* 
nesses.  It  is  quite  clear  he  did  not  mean  W.  R.  to  know  that 
that  was  a  will.  The  question  hereafter  may  be,  whether  an  in- 
strument so  executed  will  be  sufficient.  It  is  quite  clear  that  the 
deceased  put  his  arm  on  the  paper  for  the  purpose  of  concealing 
something,  for  it  was  laid  at  the  side  of  the  paper  where  the  signa- 
ture was,  for  W.  R.  was  to  put  his  name  on  the  other  side  as  «a 
witness.  It  is  for  the  lessor  of  the  plaintiff  to  shew  that  the  sig- 
nature was  exposed.  If  the  Testator,  though  he  had  not  said  a 
word,  had  pointed  to  it  with  his  finger,  that  would  have  been  a 
good  acknowledgment  in  point  of  fact.  If  the  blotting-paper  had 
been  just  put  to  cover  the  signature,  that  would  effectually  pre- 
clude any  presumption  that  the  Testator  meant  to  acknowledge 
his  signature  in  the  presence  of  the  witness.  It  appears  since, 
that  the  Testator  has  put  his  seal ;  but  that  makes  no  difference  in 
point  of  law.  It  is  for  you  to  say  whether  the  Testator,  under 
such  circumstances,  meant  to  acknowledge  his  signature.  That 
he  meant  that  that  should  be  executed  as  a  complete  instrument, 
there  is  no  doubt.  If  that  is  sufficient  to  make  it  a  valid  will,  is  a 
matter  that  will  be  disposed  of  by  the  Court  above.  It  is  proposed 
that  you  shall  find  a  special  verdict,  for  there  is  no  dispute  about 
any  thing  except  the  probable  inference  of  fact.  I  wish  you  to 
give  your  opinion  on  the  question,  if  you  think  the  Testator,  on 
this  evidence,  meant  that  W.  R.  should  see  his  signature,  or  meant 
to  acknowled^  it  to  him. 

In  that  ca8e>  the  will  was  complete  at  the  time  it  was  pro*  Distinction 
duced  to  the  witnesses,  being  signed  by  the  testator^  and  only  between  the 
required  his  acknowledgment  of  the  signature.  From  the 
observation  of  Mr.  Baron  Parke,  if,  as  in  the  present  case, 
the  testator  had  folded  the  paper  so  as  to  prevent  the  wit- 
ness from  seeing  his  name,  that  would  be  a  strong  presump- 
tion that  he  did  not  mean  to  acknowledge  his  signature  in 
the  presence  of  that  witness.     The  Jury  in  that  case  found 

VOL.  I.  4   p 
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JuLT  19.      that  the  will  was  duly  executed :  it  certainly  appears  itnaige 
Ihav  Getute.  ^**'  where  8uch  means  were  taken  to  prevent  the  witiie» 
from  seeing  the  will,  there  should  have  been  an  acknow- 
ledgment of  the  signature.    If  that  had  been  a  case  decided 
by  the  Court  on  a  question  of  law,  it  would  have  a  very  im- 
portant bearing  on  the  present,  differing  from  it  in  one  respect 
— ^namely,  that,  in  the  present  case,  the  will  is  not  proved  to 
have  been  signed  at  the  time.    But  I  think  it  is  clear  that 
Mr.  Baron  Parke  expected  that  a  special  verdict  would  have 
been  returned,  finding  particular  frets,  and  leaving  the 
Court  to  dispose  of  the  question,  whether  there  had  or  had 
not  been  a  due  execution  of  the  will.     But  the  Jury  de- 
cided that  there  was  an  acknowledgment  of  the  signature, 
Not  a  decision  and  it  does  not  appear  to  me  that,  under  the  circumstanoes, 
Courtf  ^  ^"  ^  should  consider  this  decision  binding  upon  this  Court, 
more  especially  as  the  learned  Baron  admits  that,  in  such  a 
case  as  this,  there  would  be  strong  doubt  whether  there  had 
been  a  compliance  with  the  Act. 
The  signature      I  am  of  opinion  that  the  signature  to  the  will  in  this  cue 
acknowledged,  '^^^  ^^^  acknowledged  either  expressly  or  virtually  within 
nor  made,  in  the  the  meaning  of  the  Statute,  and  the  impression  of  the  wit- 
ness^.^  ^  ^*    nesses  being  that  it  was  not  signed  in  their  presence,  the 
conclusion  of  the  Court  isy  that  the  will  was  not  validly 
Pronounced  executed  according  to  the  provisions  of  the  Statute,  and  I 
*^"^  accordingly  pronounce  against  it 

Proctors : — F.  Dpke  for  the  executor ;  WiUi  for  the  iieKl 


HHt^  Court  of  aumtralts. 

July  23. 

Collision.—  Hbr  Majesty's  Ship  ''Athoim" — Ad  on  Petiiimr^ 
^Qi^n??hl''^  This  was  a  case  of  collision  between  her  Majesty's  ship  cf 
sustained;—     war  Atholf  with  troops,  from  Barbadoes  to  Portanaoatk, aod 

judgment  for    ^^  y^^^  j^^  (j^^j^   coal-laden»  whidi  occurred  oo  the  7tii 

damages   and  d  '  ' 

costs.  March,  off  the  Lioard.    On  the  part  of  the  owners  ef  the 

latter  vessel,  it  was  alleged  and  sworn»  that  she  waa  pro> 
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ceediDg  down  Channel,  close-hauled  on  the  larboard  tack>      July  23. 
and  lying  W.  b.  N,,  at  half-past  two  in  the  morning,  it  being     j^^tkoL 
dark  and  cloudy>  with  the  wind  S.  W.  b.  W. ;  owing  to  the 
wind  freshening^  the  whole  of  the  watch  were  employed 
clewing  the  fore-top-gallant  sail,  and  as  good  a  look-out  was 
kept  as  their  situation  admitted ;  that  the  Athol  was  peen 
three  points  on  their  weather  bow,  distance  five  or  six  times 
their  own  length,  steering  to  the  S.  &  E. ;  that  the  Jane 
Clark  put  her  helm  up  (or  hard  to  port),  and  payed  off  im- 
mediately four  points  from  the  wind  (to  N,  W.  b.  N.)  ;  that 
the  Atholt  instead  of  putting  her  helm  to  port,  in  the  first 
instance,  put  it  to  the  starboard,  and  kept  it  there  till 
almost  at  the  very  instant  of  the  collision,  and  that  the  brig 
was  struck  with  such  force  amidships  that  she  sank  almost 
immediately,  the  master  and  crew  escaping  on  board  the 
Athol,    On  the  part  of  her  Majesty  *s  ship,  it  was  alleged 
and  sworn  that  she  was  running  up  channel  with  the  wind 
at  S.  S.  W.,  steering  £•  S.  E«,  the  night  being  extremely 
dark  and  cloudy,  with  thick,  drizzling  raiui  when  a  sail 
was  reported  by  the  look-out  man  nearly  a-head,  or  rather 
on  the  weather  bow,  distant  three  ship's  lengths,  and  going 
at  tile  rate  of  four  and  a  half  miles  per  hour,  the  Athol, 
seven  and  a  half  miles ;  that,  owing  to  the  extreme  darkness 
of  the  night,  it  could  not  at  the  instant  be  made  out  how  the 
brig  was  standing,  and  from  her  shewing  no  light,  it  was 
thought  she  did  not  see  the  Athalj  and  the  helm  was,  there- 
fore, ordered  to  starboard  by  one  of  the  quarter-masters, 
who  had  reached  the  fore-castle  before  the  officer  of  the 
watch,  who,  on  coming   forward,  the  vessels  being  much 
nearer,  having  made  out  that  the  brig  had  bore  up  right 
across  the  AthoTs  bow,  instantly,  and  before  the  helmsman 
had  time  to  put  the  helm  one-half  to  starboard,  or  that  she 
had  fallen  off  to  E.  b.  S.,  being  only  one  point  from  her  ori- 
ginal course,  ordered  the  helm  hard  to  port ;  that  the  ship 
answered  quick,  and  flew  up  in  the  wind ;  that,  at  the  dm^ 
of  the  colliition,  her  head  was  S.  £«9  her  sails  lifting  and 
partly  aback,  the  AthoPs  bowsprit-end  striking  the  brig's 
mainmast  in  a  slanting  position,  and  carr3ring  it  away ;  that 
it  appeared  from  the  statement  of  the  man  at  the  helm  of 
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Summing  up. 


July  23.  the  Jane  Clark,  taken  by  Captain  Bellamy  on  board  the 
Atholj  eight  hours  afW  the  occurrence,  that  the  brig  was 
Jying  W.  when  the  Athol  was  first  seen,  consequently  the 
latter  vessel  must  have  been  two  points  or  more  on  the  brig*s 
lee  bow,  and  that,  before  that  vessers  helm  could  take  effect, 
the  Athol  must  have  been  three  points  on  her  lee  bow  ;  that, 
consequently,  the  Jane  Clark  should  have  kept  her  wind» 
and  not  have  bore  up  across  the  Athots  bow,  which  was  the 
sole  cause  of  the  collision. 

A  representation  of  the  case  was  made  to  theLfOrds  of  the 
Admiralty  on  the  part  of  the  owners  of  the  brig,  but  their 
Lordships  were  of  opinion  that  the  circumstances  did  not 
call  upon  them  to  make  compensation.  The  owners  there- 
upon  applied  to  this  Court  for  a  Monition,  but  the  Coott, 
feeling  a  difficulty  in  issuing  its  process  in  the  case  of  a 
Queen's  ship,  directed  a  communication  to  the  LtH'ds  of  the 
Admiralty  that  such  application  had  been  made,  and 
their  Lordships  ordered  that  an  appearance  should  be  given 
for  her  Majesty's  ship,  in  order  that  this  Court  might  adjo- 
dicate  upon  the  question. 
The  Court  was  assisted  by  Trinity  Masters.* 
AddamSf  D.,  and  ElpkinHone,  D.,  for  the  Jane  Clarke  ooo- 
tended  that  that  vessel  had  pursued  the  proper  course,  ac> 
cording  to  the  rule  of  navigation. 

Sir  John  Dodson,  Q.  A.,  and  PhilUmore^  D.,  for  her  Ma* 
jesty's  ship,  argued  that,  had  the  vessels  been  in  the  posi- 
tion described  by  the  other  side,  a  collision  would  have  been 
impossible,  as  they  would  have  left  each  other  in  opposite 
directions ;  that,  by  their  own  account,  they  had  untruly  re- 
presented the  state  of  the  wind,  and  that  from  the  relative 
position  of  the  vessels,  as  described  by  the  Athol,  the  rule  of 
navigation,  that  the  ship  on  the  starboard  tack  should  keep 
her  wind  and  that  on  the  larboard  tack  bear  up,  did  not 
apply  ;  that  the  Athd  had  a  strong  light,  and  the  Jime  CUri 
none. 

Or.  Lushington  (addressing  the  Trinity  Masters,  after 
stating  the  circumstances  under  which  the  action  was 
brought). — I  now  come  to  explain  to  you,  as  briefly  but  as 

*  Captain  Rees  and  Captain  Locke. 
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clearly  as  I  can,  the  duty  we  have  to  discharge.  Firsts  we  July  23. 
must  ascertain,  as  far  as  we  can,  from  the  evidence,  the  TkeAthoL 
actual  facts  of  the  case.  Secondly,  you  must  determine, 
from  your  nautical  knowledge,  who  was  to  blame  and  who 
was  not — who  did  that  which  was  right,  who  did  that  which 
was  wrong — who  omitted  that  which  was  necessary  and 
proper  to  be  done.  These  two  points  being- determined,  it 
then  becomes  my  province  to  speak  the  conclusion  of  the 
law  upon  such  facts  as  are  found  by  you. 

Now,  it  almost  universally  follows,  in  these  instances.  The  fiicts. 
that  the  precise  facts  lie  between  the  statements  on  both 
sides;  and  that,  not  because  the  individuals  giving  their  evi- 
dence, on  both  sides,  are  disposed  wilfuUy  to  mislead  the 
Court ;  but  because,  from  the  imperfection  of  human  na- 
ture, men  are  apt  to  take  that  view  of  the  case  which  is 
most  favourable  to  their  own  interests ;  and  it  is  one  of  the 
great  duties  of  a  Court  of  Justice,  uninfluenced  by  a  regard 
to  one  or  the  other,  to  find  the  true  path  amidst  conflicting 
evidence.  Without  pretending  to  have  any  knowledge  of, 
or  to  advert  with  any  degree  of  conviction  in  my  own  mind 
to,  any  rule  of  navigation,  yet  I  apprehend  I  may  say  that»  Rule  of  navi- 
where  two  vessels  are  sailing,  the  one  down  Channel  on  a  8*^*^°- 
wind,  the  other  coming  up  Channel,  with  the  wind  free — 
supposing  these  two  vessels  to  be  coming  ''  end  on/'  43  one 
of  the  witnesses  states  here — it  is  the  duty  of  both  vessels  to 
port  their  helm,  and  go  to  larboard.  Now,  that  is  a  general 
proposition,  and  the  facts  of  this  case  may  or  may  not  bring 
it  within  it ;  we  must  now  look  to  the  particular  circum- 
stances of  the  case. 

The  place  where  this  misfortune  occurred  is  not  altpge-  The  place, 
ther,  perhaps,  destitute  of  importance,  and,  fortunately, 
with  respect  to  that  place,  there  is  no  difference  in  the  evi- 
dence. It  appears  that,  about  half*past  one  o'clock  in  the 
morning,  the  Jane  Clark  had  taken  her  departure,  the  Li- 
zard, at  that  time,  bearing  about  seven  leagues  to  the  north- 
east :  so  that  you  know  perfectly  well  where  the  vessel  was, 
and  know  the  course  she  must  have  pursued  in  going  down 
Channel  an  hour  afterwards.  This  being  so,  let  us  consider  The  weather, 
the  next  question,  namely,  the  state  of  the  weather.    It  is 
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July  23.      described  on  the  part  of  the  Athol  to  have  been  thick  and 

j^^^sj^     cloudy,  with  small  raiti ;  it  is  described  on  the  part  of  the 

Jane  Clark  to  have  been  dark  and  cloady  weather.     It  is 

not  stated  on  either  side  that  the  night  was  intensely  dark, 

nor  is  it  at  all  attempted  to  describe  it  as  the  contrary.  Then, 

The  wind.  in  stating  her  case«  the  Jane  Clark  alleges  that,  the  wind  be* 
ing  S.W.  and  by  W.,  she  was  sailing  W.  and  by  N.  Now, 
upon  that  statement,  much  observation  has  been  made  by 
her  Majesty's  Advocate,  for  the  purpose  of  shewing  that  it 
is  a  statement  inconsistent  with  possibility.  Yon  will  decide 
that  point.  As  far  as  I  am  capable  of  comprehending  it,  1 
should  say,  it  is  an  inaccurate  description.  I  think  it  can 
hardly  have  been  intended  to  be  represented^  by  naaticd 
men  particularly,  that  the  vessel  at  that  moment  was  sailiiig 
within  four  points  of  the  wind ;  and  I  think  tliere  is  a  con- 
sequence inevitably  following  from  the  looseness  of  tins 
statement,  namely,  that  it  is  imputable  to  the  Jane  dari 
that  she  has  not  given  her  statement  with  die  accuracy  wfaidi 
ought  to  have  been  expected.  They  say  that,  in  proceeding 
with  the  wind  as  I  have  mentioned,  and  on  the  larboard 
tack,  and  with  the  head  of  the  ship  lying,  as  I  have  stated, 
west  and  by  north,  *'tfaey  descried,  three  points  on  the 
brig's  weather  bow,  distant  five  or  six  times  faer  own  length, 
and  apparently  steering  a  course  to  the  southward  and  essu 
ward,  with  the  wind  on  her  starboard  quarter  and  perfedij 
free,  the  AthoL"  For  the  present  moment^  we  will  take 
Conduct  of  that  statement  to  be  true.  Then  the  first  ^estion  which  wiO 

the  Jane  Clark:  ^^  j,  ^  ^  ^^  conduct  of  the  Jane  Clark.    What  she  did 

was  to  port  her  helm,  the  consequence  of  which  was  tfa^ 
she  went  oflTfour  points  from  the  wifid,  and  you  will  hare  to 
determine  whether  that  was  a  proper  measure  under  the  cir- 
cumstances stated :  I  should  have  no  hesitation  in  saying* 

right.  that  she  did  right  in  porting  her  hdm  under  these  circnm- 

stanoes ;  but  whether  the  facts  are  precisely  as  stated  by  the 
Jane  Clark  is  a  consideration  we  must  now  follow  upu 
Statement  of     The  statement  made  on  behalf  of  her  Majesty's  Aip  tike 

the  Athol,  Athol  19  to  the  following  effect  She  states  that  the  wmd, 
instead  of  being  S.W.  and  by  W.,  was  8. 8.W.— a  diieroioe 
of  three  points.   I  think  you  will  find  in  idl  probability  that 
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the  wind  was  realty  blowing  from  a  quarter  somewhat  be*      Jolt  S3, 
tween  the  two.    She  states  that  at  that  time  her  course  was     j^TAthoL 
E.S.Ep;  and  I  must  say  that  the  statement  which  follows  in 
this  Act  on  Petition  is  not  couched  in  that  dear  and  intelli" 
gible  form  that  I  could  have  wished  it  to  have  been ;  it  is 
mixed  up  with  a  reference  to  what  had  been  alleged  on  the 
part  of  the  Jane  Clarkf  with  answers  to  it,  and  with  allega- 
tions separate  and  distinct,  so  that  it  is  not  a  very  easy  task 
£6r  any  person,  however  conversant  with  these  proceedings, 
to  dissect  it  in  such  a  manner  as  to  present  it  as  clearly  to 
your  view  as  I  could  wish,  and  at  the  same  time  with  rea- 
sonable conciseness.    But  it  is  expressly  stated  that  the 
Athol,  when  the  brig  was  first  seen  by  her,  was  about  two 
points  on  the  brig's  starboard  bow,  and  distant  from  her 
only  about  three  times  the  length  of  the  Aihok  and  steering, 
as  before  alleged,  E.S.£^  with  the  wind  S.S.W.     Here  is  a 
palpable  contradiction,  and  we  must  endeavour,  if  we  can, 
to  get  at  the  truth.     Both  parties  may,  to  a  certain  extent, 
be  qpeaking  truly  and  speaking  of  different  times*    But  I  Evidence, 
think  we  have  very  valuable  evidence  on  the  present  occa- 
sion from  the  testimony  taken  on  board  her  Majesty's  ship 
Aihol  the  day  after  the  collision.  George  King  had  the  look- 
out at  the  time,  and  4ie  is  askedf  '^  Where  was  the  brig  when 
you  first  saw  her?"    Now,  he  is  as  likely  a  person  |s  any 
one  to  have  seen  her  the  very  first  on  board  the  Aihol,  be- 
cause it  was  his  express  business  to  keep  the  look-out.    He 
must  in  all  probability  have  seen  her  as  soon  as  any  one  else. 
What  does  he  say?    '*  Nearly  right  a-head."    But  there  is 
also  the  evidence  of  George  Walls,  the  quarter-master,  the 
-very  person  in  consequence  of  whose  orders  the  helm  is  put 
to  starbosrd.    He  is  asked,  **  What  was  yom  reason  for  sup- 
posing the  vessel  would  have  gone  dear  of  us  sooner  by 
putting  the  helm  to  starboard  than  to  port  ?"     It  is  very  im- 
portant that  the  answer  I  am  about  to  read  comes  out  pre- 
cisely to  the  same  effect  as  the  answer  from  George  King, 
though  the  question  is  entirdy  different,  and  put  for  a  to- 
tally different  purpose,  shewing  veracity  and  conformity  in 
the  testimony  before  you :  *'  Because  both  vessels  were 
coming  end  on  to  each  other."     Now,  then,  we  must  arrive 
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July  23,  at  some  conclusion  between  these  two  conflicting  statements, 
TkTAthoL  ^cause  I  apprehend  it  is  very  difficult  to  reconcile  the  state- 
ment made  by  the  Jane  Clarke  that  the  ▼esael  was  seen 
three  points  on  the  larboard,  with  the  statement  madeon  be- 
half of  the  Atholy  that  it  was  two  points  on  the  ataiboard 
bow.  I  apprehend  it  is  very  difficult  to  reconcile  dus  with 
the  evidence  on  board  the  Athol,  that  the  two  vesaeb  were 
coming  *'  end  on."  Now,  taking  this  to  be  the  state  of  the 
facts — that  the  two  vessels  came  "  end  on*"-— let  us  see  whe- 
ther the.  measure  pursued  by  the  Aihol  was  right  or  wrong. 
Take  the  two  to  be  end  on,  and  then  aasume  that  the 
wind  was  either  as  stated  by  the  Jane  Clark  S.W.  and  by 
W.y  or  as  stated  by  the  Athol  S^&W.^  was  starboarding  the 
helm,  under  existing  drcumstances,  a  proper  measure? 
That  will  be  the  first  and  the  important  question  I  shall  put 
to  you.  It  does  appear  to  me — and  I  am  bound  to  state  it— 
not  a  little  singular  that,  if  starboarding  the  helm  were  a 
right  measure  to  be  pursued,  within  three  instants  (for 
that  is  the  evidence  of  Captain  Bellamy— of  course  I  do 
not  meaii  to  pin  him  down  to  the  timet  but  he  means  in  as 
short  a  time  as  possible),  the  helm  was  put  to  port.  The 
two  cannot  be  right;  the  one  must  have  been  right,  the 
other  must  have  been  wrong. 

Now,  then,  looking  at  all  these  facts  and  circumstances,  I 
shall  have  to  ask  you  whether  the  measures  so  pursued  br 
the  Athol  were  or  were  not  right,  nautically  speaking.  Bot 
I  shall  also  have  to  ask  you  another  question — whether,  in 
your  opinion,  the  absence  of  any  light  being  shewn  on  board 
the  Jane  Clark  was  such  a  dereliction  of  duty,  under  the  cir- 
cumstances, and  taking  into  consideration  the  place  where 
she  was  found,  as  would  impute  to  her.  fairly  any  blame.  I 
shall  also  have  to  ask  you  whether  you  think  that  she  did  or 
did  not  keep  the  look-out  which  she  ought  to  have  done; 
bearing  in  mind  the  sails  she  was  carrying  ;  the  number  of 
the  crew  she  had  upon  the  watch ;  that  four  of  them  wen 
•engaged  in  furling  the  fore-top-gallant  sail  at  the  time  that  the 
mate  was  at  the  helm;  and  remembering  that  this  was  a 
merchant  vessel,  with  a  crew  of  only  nine  or  ten  men  on 
board,  and  of  course,  therefore,  she  could  not  have  the 
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number  of  persons  in  the  perfonnance  of  such  duties  as  a      Jult  23. 

ship  more  strongly  manned.    These  are  the  circumstances     TlTlLthoL 

which  you  will  have  to  determine.    You  will  also  have  to 

consider  the  allegation  which  has  been  much  dwelt  upon  in 

the  course  of  the  proceedings,  namely,  that  when  the  Athol 

first  descried  the  June  Clarke  she  was  in  doubt  whether  the 

Jan€  dark  was  upon  the  larboard  or  the  starboard  tack. 

Now  remember  that, -on  the  part  of  the  Afhaly  at  is  stated  that 

the  wind  was  8.8*  W.,  and  yon  will  be  able  to  judge  whether 

a  vessel  going  down  Channel,  with  the  wind  in  that  direction, 

must  not  have  been  on  the  larboard  «ad.  not  upon  the  star- 

hardtack. 

I  believe  that  I  have  now  brought  under  your  consideration 
every  point  which  it  is  necessary  to  do,  with  the  exception 
of  one.  There  is  undoubtedly  a  third  state  of  things,  as  ad- 
verted to  by  the  Advocate  of  liie  Admiralty— that  is,  whe- 
ther this  might  not  be  the  result  of  pure  accident.  You  wtU  * 
have  the  kindness  to  tell  me,  first,  whether  you  are  of  opi- 
nion that  the  people  on  board  the  Athd  were  to  blame ;  se- 
condly, whether  you  think  there  was  any  neglect  on  the 
part  of  the  people  on  board  the  Jane  Clark  f  finally,  if  you 
think  that  there  was  no  blame  attaching  to  either  party, 
whether  you  think  that  the  whole  is  to  be  attributed  to  acci- 
dent? , 

Captain  RsKS.-^n  my  opinion,  the  Athol  was  in  fault.  Opinion. 
in  puttii^  the  helm  to  starboard  in  tlie  first  instance.  Going 
down  the  Channel,  with  the  wind  S.6.W.,  she  would  of 
course  be  on  the  larboard  tack,  and  both  ships  ought  to  have 
put  thdr  helm  to  port«*--[TifB  Court.  Do  you  think  there 
was  aiqr  blame  attxibutable  to  the  people  on  board  the  Jane 
Clark  91    I  should  say  not. 

Tbk  Court  (to  Captain  Lock)— Do  you  agree  with  that 
opinion  ? 

Captain  Lock.-— Yes. 

Db.  Lu8BiNOTON«-^-My  t)wn  opinion  coinciding  entirely  Jodomknt. 
with  that  of  the  Trinity  Masters,  I  must  pronounce  for  the 
damage^  with  costs. 

VOL.  I.  4  o 
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Salvage.  —  Thb  «'  Haideb."— ilc/  on  Peiitioiu— This  was  a  caaac  of 
u?n  t^the^pSl  Mlvage.  The  Haidee,  a  bark  of  885  toDS,  on  a  voyage  from 
ties  in  the  suit.  London  to  Sydney*  New  South  Wales,  on  the  25th  of  Oc- 
(^WooXwng  ^^^>  ^^^>  touched  at  Porto  Praya,  one  of  the  Cape  de 
given  authority  Verds,  for  water,  and  next  day,  in  leaving  the  harbour,  got 

with  the  ad-  for  assistance,  boats  from  two  vessels  in  the  harbour,  the 
~"ro  ^He^'  ^'"^  ^'''*'  *"  English  brigantine,  and  the  Oriental,  sd 
of  settlement  American,  proceeded  to  the  succour  of  the  Haidee,  which 
with  such  par-  jji^y  gQ^  j^^  ^^^p  y^ater,  and  she  proceeded  on  her  voyage. 

knowledge  of   ^^  ^^  return  to  London,  24th  of  December,   1841,  the 

the  Proctor      Haider  was  arrested  by  the  sole  owner  of  the  Morn  Avh 

who  had  ap- 

peared  on  his  ^^-  Oeorge  Thomas  Whitington,  who  entered  his  actkn 

l>elialf.  —  Un-  against  the  ship  and  freight,  on  behalf  of  himself,  the  master, 

lustifiable    use  *  ca 

of  the  name  of  ^"^  crew.     The  owner,  master,  and  crew  of  the  OrienUd 

the  Court  afterwards  likewise  arrested  the  Haidee,  but  subsequently 
accepted  a  tender  of  £*125  for  their  services.  On  the  part 
of  the  owner  of  the  Haidee  (Mr.  John  Greenfield,  of  Bd&st) 
it  was  alleged  that  Mr.  Whitington  had  instituted  the  suit 
without  authority  from  the  master  (Hartnall)  or  crew  of  the 
Mary  Ann,  save  the  mate,  and  that  Captain  Hartnall  had,  on 
the  7th  of  March  last,  accepted  the  sum  of  £150  lor  the 
services  of  himself  and  his  crew,  and  the  owner  had  ten- 
dered to  Mr.  Whitington  £65, — ^namely,  £50  and  £15  for 
the  detention  of  the  Mary  Ann.  In  reply,  the  owner  of 
the  Mary  Ann  alleged,  that,  prior  to  the  return  of  that 
vessel  to  this  country,  the  master  (Hartnall)  had,  in  com- 
municating to  his  owner,  Mr.  Whitington,  the  services 
rendered  to  the  Haidee^  left  it  to  him  ^o  settle  the  matter 
according  to  his  judgment,  and  on  her  touching  at  Cork,  in 
October,  1841,  the  major  part  of  the  crew,  including  tibe 
chief  mate,  had,  by  a  written  document,  empowered  the 
owner  to  commence  and  carry  on  the  suit  in  their  bdialf, 
and  with  reference  to  the  statement  that  Hartnall,  the 
master,  had  accepted  £150,  the  owner  and  his  Proctor 
alleged  that  the  first  intimation  they  had  received  of  sudi 
fact  was  communicated  in  a  letter  from  the  Proctor  lor  the 
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owner  of  the  Haidee,  dated  8th  of  March^  including  a  letter  July  29. 
from  the  master,  dated  the  preceding  day ;  and  he  further  ThTiFide 
alleged,  that,  prior  to  any  settlement,  Hartnall  had  been  ap- 
prehended on  a  charge  of  piratical  felony  upon  his  owner, 
and,  although  liberated  on  bail,  he  had  been  again  arrested, 
tried,  convicted,  and  sentenced  to  transportation  for  such 
piratical  felony,  and  that  it  was  during  the  time  such  charge 
was  outstanding  against  him  (between  his  first  apprehension 
and  his  conviction)  that  the  settlement  was  made,  the  owner 
of  the  Haidee  and  his  Proctor  well  knowing  that  such 
charge  was  outstanding  against  Hartnall,  and  that  the  settle- 
ment was  made  without  the  knowledge  or  sanction  of  the 
crew.  The  replication  by  the  Proctor  for  the  owner  of  the 
Haidee  stated,  that  when  he  was  applied  to,  for  the  first 
time,  on  the  Srd  of  February,  by  the  mate  and  two  of  the 
seamen  of  the  Mary  Ann,  and  on  the  14th  of  February  by 
the  master,  he  had  no  information  from  them,  though  he 
questioned  them  on  that  head,  that  they,  or  any  of  the  crew 
(except  Cartwright,  the  second  mate),  had  authorized  their 
owner  to  institute  proceedings  for  them,  nor  did  he  infer 
such  fact  from  a  letter  received  by  Hartnall  from  the  Proc- 
tor  for  the  owner  of  the  Mary  Ann,  dated  the  12th  of  Feb- 
ruary, informing  him  (Hartnall)  that  he  had  commenced 
proceedings  against  the  Haidee  on  behalf  of  himself  and  the 
crew,  which  letter  Hartnall  produced  to  him,  and  that  the 
only  intimation  he  had  had  of  any  impropriety  in  the  con- 
duct of  Hartnall,  until  after  all  communications  with  him  on 
the  subject  of  the  suit  had  terminated,  was  a  general  men- 
tion by  the  master  of  the  Haidee,  that  Mr.  Whitington,  the 
owner  of  the  Mary  Ann,  and  Hartnall,  had  quarrelled  on 
the  arrival  of  that  vessel  at  Cork,  and  that  in  consequence 
the  owner  had  preferred  certain  charges  against  Hartnall, 
upon  which  he  had  been  taken  into  custody,  but  released  on 
bail ;  and  he  further  alleged,  that  Mr.  Whitingtoa  had  been 
trying  to  borrow  money  on  security  of  his  order  upon  the 
owner  of  the  Haidee  for  his  share  of  the  salvage,  and  in 
proof  of  this  allegation  he  annexed  a  letter  from  the  attorneys 
of  a  firm,  addressed  to  the  owner  of  the  Haidee,  stating  that 
Mr.  George  Thomas  Whitington,  of  Adam  Street,  Adelphi, 
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July  80.  had  agreed  to  take  a  temporary  loan  of  their  dieDta,  between 
TU^aidee  ^^fi^  '^  ii2,000y  proposing  lo  give  them  aa  aecnrity  an 
order  upon  the  owner  of  the  Haidee  fiv  the  paymsnt  of 
whatever  might  be  agrted  npon  as  the  amount  of  the  djma 
he  (Whitington)  had  in  respect  of  the  salvage  of  that  vessel, 
the  value  of  the  ship  and  cargo  being  so  great,  that  hn  daim 
for  this  salvage  would  very  considerably  exceed  the  advance 
The  Proctor  for  the  owner  of  the  Haidee  fuitber  annexed 
certain  letters  addressed  to  mercantile  firms  at  Liverpool,  as 
shippers  of  goods  on  board  the  Hmdee  when  the  salvage 
service  was  rendered,  of  which  the  following  is  a  copy  >— 


July  21. 


No.  1,  Great  St.  Helen's,  Loodoo,  27th  April,  1842. 

Admiralty  Court. 
Haidee,  Marshall,  from  Liverpool  to  SydneV)  stranded,  &c.,  at  the 

Cape  de  Verds,  in  October,  1840,  and  salved,  &c.,  by  the  JUary 

Anfiy  of  London  ;  G.T.  Whitington,  owner. 

Gentlemen, — ^The  proportions  payable  by  yoa  io  the  above 
matter  in  respect  of  your  shipment  being  adjudged  at  jC165  ISt^  I 
have  now  to  require  payment  thereof,  and  io  order  to  arai4  need- 
less trouble  and  expense,  either  to  you  or  your  underwriters,  if  yom 
be  insured,  I  have  adopted  this  course,  based  upon  the  same 
vouchers  and  evidence  as  in  the  proceedings  taken  by  me  against 
the  ship  and  out6t.  Should  any  legal  proofs  or  discharges  be  re- 
quired, such  may  be  obtained  upon  application  to  the  Proctors  in 
the  matter,  Messrs.  Abbot,  though  the  costs  thereof  should  not, 
rightly,  be  at  my  expense.  Messrs.  Abbot  will,  as  a  matter  of 
necessity,  in  order  to  terminate  this  proerastioated  aflair,  cite 
before  the  Court  such  shippers  as  fail  ia  adjosting  on  or  before 
the  30th  iast    I  am,  gentlemea,  your  obedient  servaa^ 

G.  T.  Whitinotox. 

Messrs. ,  Liverpool. 

The  valne  of  the  ship  and  freight  was  £4,500 ;  that  of 
the  cargo  was  £9,416. 

Addams,  IX,  and  Hardingf  D^  for  the  Haidee ;  Sir  John 
Dodsottf  Q.  A.,  and  Jennet,  D.,  for  the  owner  of  the  Maty 
Ann, 
July  20.  Dr.  Lushinoton. — Had  this  case  proceeded  in  the  ordi- 

Judgment.  ^^^  course,  the  only  question  would  be,  the  amount  of 
salvage  due  under  circumstances  of  no  marked  peculiarity ; 
hut  the  introduction  of  other  matters,  having  no  reference 
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to  the  oerviees  peribrmed,  or  the  amount  of  aaivAge  to  be      July  2d. 
decreed,  has  greatly  extended  the  length  of  the-  proeeedingt,     YkeHaiikti, 
and  rendered  it  neoesaary  for  me  to  advert  to  aome  of  the 
topica  which  have  been  discussed  at  the.  bar. 

The  service  in  question  was  rendered  on  the  night  of  the 
U5th  of  October*  1840,  by  the  British  vessel  Mary  An»^  in 
conjunction  wath.the  American  vessel  Ori^a/«  to  the  Haidee^ 
also  a  British  vessel,  laden  with  a  cargo^  aad  destiiwd  to 
New  South  Walea.     The  occurrence  todc  plaos  in  the  har- 
bour of  Porto  Praya,  in  one  of  the  C»pe  de  Verd  Islands. 
All  the  vessels  coocemed  having  distant  destinations,  it  is 
a  matter  of  no  surprise  that  much  time  should  elapse  before 
the  institution  of  this  suit.     The  Haidee  arrived   in  this 
country  at  the  end  of  December,  1841 ;  the  Mary  Aim  ar- 
rived in  Ireland  in  October  of  the  same  year,  and  the  action 
was  commenced  on  the  10th  of  January,  1842,     It  waa  en- 
tered on  behalf  of  Mr.  G.  T.  Whitington  and  others^  in 
£ly50Q,  and  an  appearance  was  given  for  Mr.  Greenfield^ 
the  owner  of  the  Haidee.    The  Act  on  Petition  bore  date^ 
at  the  commencement,  ISth  of  January,  1842,  and  in  that 
Act  the  Proctor  alleged  that  he  appeared  for  Mr.  Whiting- 
ton, the  owner  ;  Hartnall,  the  master  ;  and  the  crew  of  the 
Mary  Ann.     In  these  cases,  it  must  often  happen  that  the 
authority  under  which  the  Proctor  appears  is  not  so'  formal 
and  precise  as  in  the  Ecclesiastical  Courts:  the  number  of 
persons  interested,  and  the  different  interests  concerned,  as 
owner,  master,  and  crew,  would  render  it  otceedingly  dif* 
ficult  to  combine  precision  with  economy  and  expedition  in 
commencing  suits  in  the  Court  of  Admiralty.     The  Court      Proctors  to 

most  earnestly  desires  that  Proctors  will  take  all  practicable  *?'**  ^^^  ??^ 
"^  ,  tbey   are   duly 

care  to  be  assured,  as  far  as  drcumstancea  will  permit,  that  authorized  to 

they  are  duly  authorized  to  appear  for  the  individuals  on  ^PP^^r. 

whose  behalf  they  profess  to  act.    On  this  occasioQ,  1  see  no 

reason  to  think  that  the  Proctor  for  the  owner  of  the  Haidee 

was  not  justified  in  appearing  as  he  did,  nor  that  the  owner 

had  not  sufficient  authority  to  direct  the  commencement  of 

the  suit  in  the  present  form.    It  may  be  very  true  that,  in 

many  instances,  the  owner  of  the  vessel  is  entitled  to  a 

!9mall  comparative  share  in  the  sum  decreed  as  a  reward  for 
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July  29.      salvage ;  but  there  are  many  reasons  wbich  appear  to  paint 

The  Haidee    ^"^  ^^^  Owner  as  by  no  means  an  unfit  person  to  originate 

the  suit.     He  is  a  person  in  most  cases  of  greater  rei^onsi- 

unfit  pexvon  to  ^^^^^y>  ^^^  ^^  greater  power  and  influence  to  do  or  csuae  to 

originate  the    be  done  what  is  requisite.     He  or  his  agent  is  resident  nesr 


the  scene  of  actimi,  and  not  occupied  with  business  on  the 
seas^  as  masters  and  mariners  generally  are.  ft  is  not  to  be 
presumed  that  owners,  their  masters,  and  crews,  are  at  va- 
riance ;  they  may  have,  and  indeed  frequently  have,  con- 
flicting interests ;  but  not  so  conflicting  but  that,  in  ordinanr 
cases,  the  same  Proctor  could  act  on  behalf  of  all  coocenwd 
—indeed,  it  is  the  daily  practice.  In  excepted  cases,  it 
would  be  the  duty  of  the  Proctor  to  give  notice  to  those 
for  whom  he  can  be  no  longer  concerned ;  bnt  these  are 
Authorized  rare  cases.  In  the  present  instance,  there  was  no  want  of 
thi8*^e  *"  authority  to  justify  the  owner  in  proceeding.  The  letter^ 
dated  the  Srd  of  June,  1842,  purports  to  be  a  letter  from 
Hartnall^  the  master,  to  his  owner,  and  its  genuineness  has 
not  been  denied;  it  enclosed  the  protest,  and  added:  ''I 
leave  to  your  own  judgment  as  to  how  to  proceed."  SordT, 
this  was  sufficient  authority  to  enable  the  owner  to  adopt  all 
proper  measures  respecting  the  salvage.  To  the  same  effect 
appears  a  document  dated  at  Cork,  October  28^  1841, 
whereby  the  owner  is  distinctly  empowered  to  adopt  all  ne 
cessary  measures  as  to  the  salvage,  and  it  is  signed  by  the 
first  and  second  mate  and  several  of  the  crew :  this  docu- 
ment is  not  impeached. 

Though  I  am  most  clearly  of  opinion  that  the  owner  had 
sufficient  authority  to  direct  this  suit  to  be  conunenced,  1 
do  not  say  that  it  was  not  competent  to  the  master  or  crew, 
if  they  had  reason  to  believe  that  their  interests  would  be 
sacrificed,  to  withdraw  the  authority  given,  and  intrust  their 
rights  to  others,  in  whom  they  had  reason  to  think  thej 
could  place  greater  confidence*  In  this  case,  too,  as  in  all 
others,  it  was  competent  to  the  owner  of  the  vessd  pro- 
ceeded against  (I  say  competent,  not  advisable)  to  deny  the 
right  of  the  adverse  Proctor  to  proceed  for  the  parties  he 
professed  to  be  concerned  for.  But  what  has  been  the  course 
pursued — I  must  say,  unfortunately  pursued — ^and  wbich 
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has  very  needlessly  increased  the  bulk  of  the  papers^  and  July  89. 
added  to  the  litigation  ?  In  the  answer  to  the  Act,  on  behalf  xh^'gaidee 
of  the  salvors,  the  Proctor  for  the  owner  alleged  that,  on 
the  7th  of  March,  1842,  Hartnall,  the  master,  had  accepted 
£150  for  the  services  of  himself,  his  officers,  and  crew ;  that 
he  had  tendered  £10  to  John  Cartwright,  as  a  consideration 
for  any  injury  he  might  have  received ;  he  denies  that  Hart- 
nail  ever  gave  any  authority  for  the  prosecution  of  the  suit^ 
and  he  tenders  to  Mr.  Whitington,  as  owner,  £50  as  his 
share  of  the  salvage,  and  £15  for  demurrage  of  the  vessel. 
Now,  one  of  these  averments  appears  to  be  utterly  unsup- 
ported by  the  facts ;  I  think  there  can  be  no  doubt  that 
Hartnall  did  give  authority  to  Mr.  Whitington  to  do  what 
was  necessary  in  the  matter  of  the  salvage ;  though  in  my 
view  of  the  facts  of  the  case,  I  do  not  consider  this  of  any 
serious  importance. 

The  negotiation  and  alleged  settlement  with  the  master     Negotiation 
took  place  without  the  knowledge  o?  the  Proctor  who  had  ^nknowTit^his 
appeared  on  his  behalf,  as  well  as  on  behalf  of  the  owner.  Proctor  irregu- 
I  cannot  think  that  this  proceeding  was  consistent  with  ordi-  J"  "***  ^^^^ 

per. 

nary  practice,  or  that  it  was  in  this  case  conducive  to  the 
end  of  justice ;  on  the  contrary,  I  am  persuaded  that  the  so 
dealing  with  a  party  for  whom  another  Proctor  had  appeared, 
without  intimation  to  the  other  Proctor,  may  lead  to  great 
and  serious  abuse.    I  do  not  approve  of  any  agreement  with 
a  master  and  crew,  without  professional  advice,  when  an  ap- 
pearance in  legal  form  had  been  given  on  their  behalf;  and 
I  am  of  opinion  that  a  communication  ought  to  have  been 
made  to  the  adverse  Proctor,  and  satisfied  I  am  that  no  such 
agreement,  if  contested,  could  be  held  good,  either  at  law 
or  in  equity.    There  was  not,  and  there  could  not  be»  any 
necessity  for  such  a  proceeding,  for  a  tender  could  equally 
well  be  made  in  Court.    Again;  one  of  the  consequences  of 
this  alleged  settlement  is,  that  persons  claiming  salvage  were 
produced  to  make  affidavits  to  diminish  the  value  of  those 
very  services  in  which  they  were  engaged.    This  is  a  pro- 
ceeding which,  I  am  happy  to  say,  is  very  unusual,  and  an 
example  I  hope  not  to  see  followed.     Lastly  ;  I  am  of  opi- 
nion that,  so  far  as  appears,  Hartnall  had  no  right  to' act  on 
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Jtn.T  29.      behalf  of  the  crew.    Hie  voyage  was  at  an  end  ;   he  had 
The  ffaidee.   ^^^^  aathority  to  the  owner  to  act  for  him  ;  and,  except  so 
far  as  they  may  have  ratified  the  arrangement,  as  related  to 
the  crew,  it  was  wholly  void.     I  also  think  it  is  extremely 
inconvenient  for  owners  to  take  upon  themsdves  the  appor- 
tioning the  salvage,  unless  where  all  parties  are  consenting; 
nor  was  this  or  any  part  of  the  proceeding  necessary  for  the 
protection  or  the  just  advantage  of  the  owner.     A  tender  in 
Coint  would  answer  all  fair  and  legitimate  purposes,  though 
it  might  not,  perhaps,  answer  another  purpose — that  of  pro- 
curing an  affidavit  from  one  of  the  salvors  in  reduction  of 
the  salvage.     I  think  that  all  this  proceeding  was  highly 
irregular,  and  I  shall  lioUl  that  there  has  been  no  legal  set^ 
tlement,  and  that  no  legal  tender  has  been  made. 
Conduct  of     It  has,  however,  been  said,  that  the  conduct  of  Mr.  Whit- 
ington  had  been  such  as  to  justify  a  departure  from  the 
ordinary  course  of  proceeding,  and  to  render  expedient^  if 
not  necessary,  the  peculiar  measures  adopted  in  this  cose* 
Now,  whatever  may  have  been  the  conduct  of  Mr.  Whit- 
ington-^whether  widi  regard  to  the  raising  of  money  on 
this  salvage,  or  with  relation  to  the  ownership  of  the  vessel 
•—I  am  (after  duly  considering  the  question)  wholly  at  a  loss 
to  understand  how  any  such  conduct,  censurable  as  it  poasi- 
bly  might  be,  aheuld  ctll  for  or  render  expedient  what  has 
been  done,  or  have  any  bearing  on  the  question.    His  title 
to  sue  is  not  denied,  though  it  was  incidentally  quest]<med, 
for  any  kind  of  tender — and  a  tender,  it  is  alleged,  waa 
made — is  wbolly  inconsistent  with  a  denial  of  aright  to  sue. 
The  demand  of  exorbitant  salvage  firom  the  owners  of  the 
cargo  could  not  prejudice  the  owner  of  the  ship  in  this 
Court ;  none  of  tbese  circumstances  rendered  it  inexpedient 
to  make  a  tender  in  the  ordinary  way.    It  may  be  said,  that 
the  master  and  crew  would  not  be  safe  witb  such  an  owner. 
This  transaction  had  no  reference  to  the  interest  of  the  owner 
of  the  ship  proceeded  against,  and  such  consequences  ma^rht 
have  been  prevented  by  stopping  the  paynrent  of  die  salvage 
when  decreed,  and  praying  the  opinion  of  the  Court  as  to 
its  jun  distribution. 
I  feel  myself  bound  to  notice  the  charge  which  Jias  been 


IMS.]  ADMIRALTY  COUBT.  6Cri 

so  Btrotnglj  lurged-^that  itn»  n^otiation  had  been  caxried  on  Joit  29.* 
with  the  full  knowledge  of  the  Ptoctor  for  the  owner,  diat  j^Haidee: 
Captain  Hartnall  was  charged  witb  a  very  serious  offence 
against  Ms  owner's  property,  committed  on  the  high  seas. 
That  someinfoiteation  as  to  the  proceedii^  against  Hartnall 
was  given  to  the  Proctor,  I  think  I  must  believe,  for  it  is 
distinctly  sworn  by  Mr.  Whitingtcm,  and  it  is  not  denied 
altogether  in  the  Act  on  Petition,  that  something  of  this 
kind  did  occur.  But  I  am  willing  to  believe  that  the  Proc- 
tor did  not  comprehend  the  full  nature  of  the  accusation 
against  Hartnall.  This  misapprehension,  however*  furnishes 
another  and  a  very  strong,  reason  against  the  ex  parte  pro-* 
ceedings  adopted,  and  shews  to  what  evil  consequences  they 
are  likely  to  lead.  Hiat  Mr.  Marshall,  however,  was  ig'^ 
norant  of  what  was  going  on  as  to  HartnaD,  it  is  much  more 
difficult  to  believe,  for  both  Mr.Whitington  and  Mr. Wright 
swear  distinctly  that  he  was  fully  informed  of  it  in  De» 


There  are  other  mistters  introduced  into  these  proceedings 
which  have  very  largdy  and  most  uselessly  tended  to  in-< 
crease  the  ezpcnse^-^matters  on  which  I  cannot,  and  ought 
not,  hazard  an  opinion.  I  refer  to  the  trial  and  conviction 
of  Captain  Hartnall,  and  the  discussions  before  the  Com- 
missioners of  Bankruptcy  as  to  the  ownership  of  the  Mary 
Ann.  There  are  affidavits  upon  affidavits  offered  to  induce 
the  Court  to  do  that  which  it  is  incompetent  to  do— namely, 
to  examine  the  grounds  on  which  a  conviction  has  taken 
place  at  common  law,  and  to  form  an  opinion  whether  that 
conviction  was  erroneous,  or  whether  there  is  any  probabi- 
lity of  its  being  set  aside.  A  similar  observation  applies  to 
the  examinations  before  the  Commissioners  of  Bankruptcy 
on  the  est  parte  statements  of  one  party.  How  could  I  de« 
cide,  On'an  eiar  parfe ' statement,  whether  Mr.Whitington 
was  the  bond  ^ide  owner  of  the  Mari^  Ann^  or  whether  the 
assignee  of  another  person  had  a  juster  claim  to  her^  1 
dismiss,  therefore,  these  matters  entirely  from  my  conside- 
ration. 

There  is,  however,  one  matter  which,  though  it  has  no 
direct  bearing  on  the  question,  yet  I  feel  it  to  be  my  duty 

VOL.  I.  4  H 
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Jdlt  29.      not  to  pass  over  without  observation:  I  refer  to  the  letters 

Tke  Haider.  '^^^^^^  ^^  ^^  owners  of  the  cargo,  into  which  the  name 
of  this  Court  was  introduced.  I  cannot  bring  my  mind  to 
think  that  these  letters  admit  of  so  favourable  a  coDstru^ 
tion  as  has  been  attempted  to  be  put  upon  them ;  I  cannot 
but  fear  that  reference  was  made  to  this  Court  by  name  with 
a  view  of  impressing  the  minds  of  the  persons  to  whom  tbe 
letters  were  addressed  with  the  opinion,  that  the  letters,  with 
the  demand  contained  in  them,  emanated  from  the  authoritj 
of  this  Court.  It  is  not  possible  by  any  stretch  of  candour 
to  give  them  another  meaning.  Looking  at  the  heading  of 
the  letters,  and  the  terms  used  in  them,  ''  being  adjudged' 
at  so  and  so,  there  having  been  no  adjudication  ofanykisi 
even  against  the  ship,  and  the  representation  that  the  ''ad- 
judication" at  £165.  ISs,  was  ''based  on.  the  same  voocfa- 
ers  and  evidence**  as  in  the  proceedings  against  the  ahipt  it 
is  not  possible  to  come  to  any  other  conclusion  than  tbt 
these  letters  were  intended  to  convey  an  impressimi  that  the 
authority  of  this  Court  had  been  exercised  in  that  hehalf. 
The  contents  of  these  letters  are  not  consistent  with  tbe 
truth  ;  the  name  of  this  Court  has  been  unjustifiably  Qied, 
and|  had  money  been  obtained  in  consequence  of  these  let- 
ters, it  would  have  been  obtained  under  false  pretences. 

Adjudication  (The  Judge  then  proceeded  to  allot  the  amount  of  salvage. 
^^*  The  value  of  ship,  cargo,  and  freight,  was  about  £14»OO0; 
that  of  ship  and  freight,  upon  which  he  had  to  adjudieste, 
was  about  one-third  of  the  whole,  being  as  £4,500  to  £9,416. 
He  was  of  opinion,  taking  the  whole  property  salved  A 
£14,000,  that  £700  would  be  an  ample  reward  for  the  sal- 
vage service ;  but  he  thought  that  something  more  was  dae 
on  account  of  the  detention  of  the  ship,  and  that  if  he  gave 
£60  on  that  account,  he  should  do  all  that  was  requisite 
and  necessary.  The  proportion  of  the  ship  and  freight 
would  be  £225,  and  he  should  apportion  the  salvage,  in 
order  to  prevent  future  dispute,  and,  as  far  as  he  ooold,  stop 
further  expense  in  this  matter.  He  should  allot  £50  to  the 
owner,  by  way  of  salvage  of  the  ship  and  freight,  and  £^ 
on  account  of  detention,  leaving  £175  for  the  master  and 
crew.    This  money,  as  related  to  the  master  and  crew,  mQ^ 
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be  either  brought  into  the  Registry,  or  receipts  must  be  pro*  Jolt  29. 
duced  jfrom  those  to  whom  it  was  paid.  With  respect  to  the  'nrilidM 
costs>  they  must  fall  on  the  owner  of  the  ship  and  freight — 
first,  because  the  tender  was  pronounced  against  as  irregular 
and  illegal ;  and^  secondly^  because  nine*tenths  of  the  costs 
had  been  incurred  by  the  introduction  of  matter  wholly 
irrelevant  to  the  subject  on  which  the  Court  was  called  upon 
to  decide.) 

Proctors: — Abbot  for  the  salvors ;  TMs  for  the  owner  of  the 
Haidee. 

August  3. 

Thb  ''Panda." — Motion, — This  was  a  question  relating  Money  taken 
to  a  sum  of  money  in  the  Registry  of  this  Courts  whether  °"^'^?'^  *  ^\ 
it  should  be  considered  Droits  of  Admiralty,  or  the  property  not  proved  to' 
of  the  Crown,  jure  corona*  The  circumstances  are  these:  ^^ong  to  pi- 
In  the  year  1832,  an  American  vessel,  called  the  Mexican^  claimed,     and 

was  captured  by  the  PandOf  whereby  the  latter  vessel  com-  "<>'  shewn  by 

-B  t»    •  T     ic%ao  rV        •     w      1      r««  proof  or  reason- 

mitted  an  act  of  piracy.     In  1833,  Captam  Dundas  Trotter,  able  presump- 

in  command  of  H.M.S.  Curlew,  captured  the  Panda,  and  ^<>°  ^  ^  Pp- 
some  of  the  crew  were  taken  at  the  same  time.     The  Panda  to'ofhers^  held 
subsequently  blew  up,  and  was  wholly  destroyed.     In  the  to  be  bona  pi- 
same  year.  Captain  Trotter  seized  the  capUin  of  the  Panda  droits  of  AdmU 
and  three  others  of  the  crew ;  683  dollars  were  found  in  ralty.  —  Privi- 
possession  of  the  captain,  and  21  more  were  afterwards  de-  q^^^^b  Advo- 
livered  up  as  part  of  the  property  of  the  mate.     Several  of  cate  and  Proc- 
the  crew  of  the  Panda  were  sent  to  the  United  States,  and  ^^^' 
there  tried  and  convicted  of  piratically  capturing  the  Mexi^ 
can^  and  also  of  taking  from  her  20,000  dollars,  the  pro« 
perty  of  an  American  citizen.    On  the  6th  July,  1841, 
upwards  of  six  years  after  the  capture,  application  was  made 
to  this  Court  on  behalf  of  Captain  Trotter,  his  oflBcers  and 
crew,  for  bounty-money.    This  application  was  resisted,  in 
the  first  instance,  by  the  Queen's  Advocate,  on  the  part  of 
the  Crown,  on  the  ground  of  want  of  information  (the  ap- 
plication not  being  made  through  the  Queen's  Proctor),  and 
that   the  11  Geo.  4,  c.  20,  sec.  72,  provides  that,  if  such 
claim  be  not  preferred  within  six  years  after  the  service  was 
performed,  the  officers  and  men  shall  forfeit  their  right  and 
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Aug.  3.  title  to  the  bounty,  unless  the  Lords  of  the  Admiralty  ad- 
Tke  Panda,  ^^^^  ^^^  Crown  to  consent  to  waive  the  forftkure.  The 
Court  considered  that  the  Statute  did  not  prohibit  this  Court 
fVom  pronouncing  the  bounty  due,  though  it  might  be  id 
the  power  of  the  Lords  of  the  Admiralty  to  stop  the  pay- 
ment, and  directed  the  case  to  stand  over,  that  the  Couusij 
for  the  Crown  might  see  and  consider  the  papers.  On  behalf 
1841.  of  the  parties,  application  was  made  to  the  Lords  of  the 

Admiralty,  who  required  explanation  from  Captain  Trotter 
(then  abroad),  as  to  the  cause  of  the  delay.     Subseqaentlj, 

July  21.  ^e  motion  in  this  Court  was  renewed,  when  the  Qii0eii*i 

Advocate  noticed  that  it  was  unusual  for  such  applications  to 
be  made  by  any  other  than  the  Queen's  Proctor,  who  was 
the  proper  medium,  ex  officio,  and  he  again  urged  the  ddaj 
and  consequent  forfeiture.  The  Court  thought  it  better  to 
let  the  matter  stand  over  till  the  Lords  of  the  Admiral^  had 
come  to  a  decision  ;  and  ultimately,  their  Lordships  witih 

Nov.  24.  drew  the  claim  of  the  Crown.    The  Court  accordingly,  as 

the  motion  of  Dr,  Addams,  decreed  a  bounty  of  £20  emA  for 
five  pirates  taken  during  the  attack,  and  £5  each  for  tewtsh 
teen  subsequently  captured.  The  Queen*s  AdwfcaU  again 
urged  that  these  motions  should  be  made  by  the  officers  of 
the  Crown,  whose  especial  duty  it  was  to  protect  the  r^hti 
of  the  public,  as  well  as  of  captors,  and  the  Ctneri  offered 
to  hear  him  on  his  privilege,  which,  however,  the  learned 
Advocate  did  not  press. 
Monition  for      In  the  course  of  these  proceedings,  a  Monitiofi  was  oh- 

Se  m^  Tn  *«ned,  on  the  part  of  the  Lords  of  the  Treasury,  for  the 

Court.  deposit  of  the  sum  of  £144. 17#.  lOd,,  the  produce  of  the 

704  dollars  captured  in  the  Panda,  iti  the  Registry  of  this 
Court.  A  communication  having  taken  place  between  the 
Queen's  Proctor  and  the  Admiralty  Proctor  on  this  subject, 
the  latter  raised  a  formal  objection  to  the  Monitkm  going 
out,  whereupon  the  matter  came  before  the  Court,  in  the 
shape  6f  a  question  whether  the  money  belonged  to  the 
Crown  jure  coronas  or  jure  admiralUatU. 

^^%9  ^^^  ^^^^  Doiiwwi,  Q.  A.,  in  support  of  the  Monition^ — ! 

Arcuhknt.       submit  that  the  dollars  were  not  the  property  of  pirates,  but 
merely  goods  taken  out  of  the  possesion  of  pirates,  and 
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therefore  not  droits  of  Admiraltyy  but  belonging  to  her  Ma-       Auo.  a 
j€8ty  jure  corona:.    That  the  dollars  were  not  the  property     jiS^Ztd 
of  the  piratesy  is  establi^ed  by  the  verdict  and  decree  of 
the  Court  at  New  York,  which  found  that  they  had  been  ^^^    ^^    p,^ 
taken  from  the  Mexican,  and  were  the  property  of  James  peity  of  the  pi- 
Peabody*  an  American  citisen,  piratically  taken.     Unless  it  ^^of  ^n  Ame- 
can  be  shewn  that  the  dollars  are  droits  of  Admiralty,  they  rican  citizen : 
belong  to  the  Queen  jure  corona.     Now  all  grants  from  the  therbSong^io 
Crown  must  be  construed  strictly,  as  against  the  grantee ;  the  Crown, 
and  the  terms  of  these  grants  to  the  Lord  High  Admiral, 
<*  goods  and  chattels  of  pirates,"  do  not  include  goods  pira« 
tically  taken.    That  this  principle  is  to  be  applied  to  the 
Crown,  is  laid  down  by  Lord  Stowell  in  the  *' Rebeckah*** 
That  was  a  question  of  interest  on  the  capture  of  a  vessel 
from  the  island  of  St.  Marcou^  whether  it  should  be  con- 
demned as  a  droit  of  Admiralty  or  to  the  captor.    Lord 
Stowell  said :  *^  All  grants  of  the  Crown  are  to  be  strictly 
construed  against  the  grantee^  contrary  to  the  usual  policy 
of  the  law  in  the  consideration  of  such  grants,  and  upon 
this  just  ground,  that  the  prerogatives,  and  rights,  and 
emoluments  of  the  Crown  being  conferred  upon  it  for  great 
purposes  and  for  the  public  use,  it  shall  not  be  intended 
that  such  prerogatives,  rights,  and  emoluments  are  dimi- 
nished by  any  grant  beyond  what  such  grant  by  necessary 
and  unavoidable  construction  shall  take  away."    The  words 
in  the  grant  do  not  by  necessary  construction  extend  to 
goods  found  in  the  possession  of  pirates,  unless  they  are  the 
property  of  pirates.     In  PrinsUm  v.  the  Court  of  Admirallyt\ 
a  prohibition  went  from  the  Court  of  King's  Bench  to  that 
Court,  under  the  following  circumstances :    Certain  mer- 
chants went  to  sea,  and  on  their  return  home  committed  pi- 
racy, and  the  ship  being  in  the  Thames,  the  Admiral  seised 
it  to  have  the  goods,  as  forfeited  under  his  patent,  which  had 
the  words  bona  piratarum^  the  ships  being  infra  corpus  comi* 
tatus.    The  owner  of  the  ship  offered  to  put  in  bail  to  an- 
swer for  the  goods ;  but  this  was  refused,  and  being  in  fear 
of  losing  his  tackle,  he  took  them  from  the  ship,  for  which 
contempt  he  was  fined.     Coke,  C.  J*,  said :  "  When  I  was 
•  1  Rob.  987.  •  t  3  BiUitr.  147. 
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Aug.  a       Attorney-General,  I  had  occasion  to  search  into  the  patent 

The  Panda.  ^^  ^^^  ^^^^  ^ig^  Admiral,  and  true  it  is  that,  in  his  ]»• 
tent,  he  hath  bona  piratarum  granted  unto  him*  But  it  was 
then  in  question,  what  goods  he  should  have  by  these  wonb; 
whether  he  should  have  all  the  goods  which  the  pirates  had 
stolen  and  taken  away  from  others,  or  not;  and  the  opbioa 
of  all  the  Judges  then  was,  that  he  should  not  have  thoae 
goods  which  the  pirate  had  stolen  from  others,  but  only  hu 
own  proper  goods,  and  that  the  owners  of  the  rest  ahoiild 
have  their  goods  restored  to  them  again,  if  they  csme  for 
them ;  and  if  they  came  not,  then  they  were  to  be  forfeited 
to  the  king,  the  rule  being,  Qjuod  nan  capU  ChrisiMS,  capk 
Fiscu* :  also  that  the  pirate  ought  to  be  attainted  of  piracy 
before  the  forfeiture  of  his  own  proper  goods  to  the  Adiiu« 
ral."  The  case  is  referred  to  in  Jenkins'  Centuriea:*  ''The 
Admiral  in  his  patent  has  granted  to  him  ^oiia  piraianm: 
Resolved  by  all  the  Judges,  that  the  goods  of  pirates  pasB 
by  this  grant,  and  not  piratical  goods.  The  king  shall  hate 
piratical  goods  if  the  owner  be  not  known."  The  terms 
employed  in  the  patent  to  the  Duke  of  Clarence  (the  late 
king),  professing  to  recite  what  had  been  given  to  fonoer 
Lord  High  Admirals*  are,  *' goods  and  ships  taken  frcn 
pirates,"  instead  of  ^'  goods  and  chattels  of  pirates,"  being 
a  misrecital,  and  therefore  of  no  effect.  There  is  an  autho- 
rity on  the  other  side.  Among  the  letters  of  Sir  Leoliiie  Jen- 
kinsf  is  a  report  to  the  king  on  four  questions  propoonded 
to  him.  The  fourth  is  thus  answered :  ^*  The  ships  and 
goods  of  pirates  I  do  humbly  conceive  to  be  the  Lord  Ad* 
miral's,  as  also  all  goods  piratically  taken  from  the  king's 
subjects  or  friends  (the  custody  of  them  belonging  to  tbe 
Lord  Admiral),  in  case  they  be  not  legally  claimed  within 
the  year :  and  this  though  the  pirate  should  be  subdued  and 
brought  in  by  the  king's  own  ships ;  for  there  are  precedents 
(besides  that  these  goods  are  in  the  Lord  Admiral's  patent) 
very  full  and  apposite  to  this  effect.  As  to  the  nice  questico 
here  raised,  vis*  whether  a  king's  man-of-war,  mastering 
a  pirate,  who  hath  an  enemy's  ship  in  his  possesskw,  is  to 
carry  away  the  enemy  for  the  king,  quitting  the  pirate  to 
•  Cent.  8,  case  40,  p.  325.  t  Life  and  LetCeis,  U.,  765. 
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the  Lord  Admiral ;  I  do,  with  submission  to  better  judg-  Aug.  a 
ments^  answer^  that  the  pirate's  occupancy,  though  it  be  for  ThePanda 
never  so  long  a  time,  doth  not  alter  or  extinguish  the 
property  in  his  prize ;  which  if  it  did,  then  might  the 
pirate  make  a  legal  transference  to  another.  This  a 
just  enemy  can,  a  pirate  cannot  do.  The  king,  there- 
fore, being  gotten  by  this  casual  seizure  into  the  pos- 
session of  his  enemy's  goods,  that  common  maxim  seems 
to  take  place,  viz,  melior  est  conditio  possidentis."  So  that, 
according  to  Sir  L.  Jenkins,  the  Lord  Admiral  is  entitled 
not  only  to  the  "  ships  and  goods  of  pirates,"  but  to  *'  all 
goods  piratically  taken,"  if  unclaimed.  But  in  the  Caraboosa 
case,  in  the  Vice  Admiralty  Court  at  Malta,  11th  Septem- 
ber^ 1830,  the  King's  Proctor  prayed  that  certain  goods 
might  be  confiscated  as  the  property  of  pirates^  and  as  a 
year  and  a  day  had  elapsed  without  claim,  they  might  be 
adjudged  to  his  Majesty  in  right  of  his  Crown,  and  the 
British  captors  praying  that  they  might  be  decreed  to  them ; 
the  Judge  condemned  the  goods  as  *'  property  taken  from 
pirates  **  to  the  Crown.  I  submit,  therefore,  on  the  patents 
and  the  authority  of  cases,  that  the  Monition  should  issue, 
and  if  the  property  be  not  claimed  within  a  year  and  a  day, 
it  should  be  condemned  to  the  Crown. 

Phillimore,  D.,  Admiralty  Advocate,  on  the  right  of  the 
Lord  High  Admiral.  The  motion  of  the  Queen's  Advocate 
is  perfectly  novel ;  there  is  no  instance  in  any  book  of  au- 
thority^ or  in  the  records  of  this  Court,  of  a  grant  made  of 
pirates'  goods  to  the  Crown.  The  dollars  must  be  con- 
sidered as  the  property  of  pirates ;  the  Mexican  was  plun- 
dered in  September,  1832,  a  year  before  the  capture  of  the 
Panda,  of  20,000  dollars.  The  Queen's  Advocate  is  in  error 
as  to  the  terms  of  the  old  patents ;  in  that  granted  to  Lord 
Sandwich,  in  1775,  the  grant  is  of  **  goods  and  ships  taken 
from  pirates."  This  is  the  language  of  the  other  patents. 
In  Comyns'  Digest,*  it  is  said  that  the  High  Admiral  is, 
*'  by  the  usual  grant  from  the  Crown,  to  have  bona  piratarum 
— the  Admiral  shall  have  the  proper  goods  of  a  pirate  after 

« 

•  Tit.  «  Admiralty"  (D.),  289. 
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Aug.  a  his  odnviction."*  And  elaewhere  :t  ''Tiumgh  the  king  grant 
nTprnda,  ^^'^^  piratarum  to  the  Admiral,  and  goods  taken  piraiiu  are 
brought  to  Bngbnd,  the  owner  may  take  them;  for  the 
grant  extends  only  to  the  proper  goods  of  the  pirates.^  So^ 
if  a  pirate  sell  goods  taken  piratic^  to  A.  the  owner  may  tab 
them."§  Sir  Leoline  Jenkins  is  no  slight  aothority;  and 
besides  the- passage  dted  by  the  Qveen's  Advocate,  there  is 
the  following : II-— *' A  Freneh  merchantman  had  oomeoot 
from  RocheUe  to  the  West  Indtesp  and  had  committed  masf 
robberies  and  great  cruelties  upon  tfaote  of  his  crew  in  tbe 
voyage.  He  iti  his  return  put  in  at  Kinsale  for  refreshment; 
his  company  accuse  him ;  be  flies ;  his  ship  and  goods  are 
confiscated  as  the  goods  of  pirates."  Thia  aentenee  was 
opposed  by  the  Ftrench  ambassador^  and  the  cause  desifedto 
be  remanded  to  France;  but  the  king  in  CouOcS  determnied 
that  he  had  jurisdiction  to  confiscate  the  Mp  and  gooda,  and 
to  try  capitally  the  person  himself:  **  as  every  man,  by  tiie 
usage  of  European  nations^  is  justiciable  in  the  place  where 
the  crime  is  comotitted ;  so  are  pirates,  being  seputed  <N2t 
of  the  protection  of  all  laws  and  privil^es,  and  to  be  tried 
in  what  part  soever  they  are  taken."  A  similar  doctrine  n 
laid  down  in  another  passage.^  In  the  (ase  of  the  "  Hdai!' 
1820,  an  appeal  from  Malta,  Dr.Amoldy  the  Adnuraltj 
Advocate,  waa  consultedy  and  he  gave  this  opinion:  "I 
think  that  the  property  of  pirates  belongs  to  the  Cvown  as 
droits  of  Admiralty."  There  the  gooda  were  condenned  at 
Malta  as  bona  piraianan  to  the  Lord  High  Admiral,  the 
pirates  having  been  convicted;  in  the  other  case,  there  had 
been  no  conviction :  a  distinction  notuaed  bj  Lord  Stowdl 
In  the  Carabooia  case,  the  goods  wer^  the  alleged  pro> 
perty  of  pirates  <'  not  convict,"  and  aa  snch  they  were  o»* 
sidered  the  property  of  his  Majesty  in  right  of  his  Crovn. 
There  was  no  appearance  on  the  part  of  the  Admiralty  in 
that  case.  [Pbb  CuRiAM.**-SQppooe  a  case'  of  property 
taken  out  of  the  hands  of  pirates  'who  were  not  and  could 
not  be  convicted,  having  made  their  escape:  who  would  be 


•  3  Bulst  148.     1  Rol.  285.  '  f  Tit.  "  Biens"  (E.),  601. 
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entitled  to  the  custody  of  it  ?]    The  property  would  belong      Aus.  a 
to  the  Lord  High  Admiral.    In  the  case  from  Bulstrode,     j^"j^Jj,j^ 
Lord  Coke's  opinion  is  extra-judicial,  and  whatever  weight  it 
may  have  had,  it   has  been   superseded   by  subsequent 
decisions. 

Sir  John  Dodam^  in  reply. — The  exhibit  annexed  to  the  Replt 
proceedings  shews  that  the  property  taken  belonged  to  a 
party  plundered  by  the  pirates.  [Fer  Curiam. — During 
the  period  of  uncertainty,  the  property  being  of  so  mixed 
a  charac^ter,  the  question  is,  who  is  entitled  to  the  custody  ? 
There  is  no  doubt  that  the  Admiral  is  entitled  to  bona 
fririUarum.2  The  property  should  be  in  the  custody  of 
the  Crowny  jure  corona. 

Per  CuRiAir.— I  must  take  time  to  consider  my  decirioD  Cur,  ado,  vutt, 
in  this  case,  and  I  must  take  it  into  serious  consideration. 

Dr.  Lubhinoton. — As  relates  to  the  ultimate  disposal  of  Aug.  3. 
this  small  sum  of  money,  I  do  not  apprehend  that  the  de«  ^v*^^'^' 
cree  of  this  Court  will  make  any  difference ;  but  I  suppose 
the  question  is  agitated  because  the  principle  may  hereafter 
be  of  importance,  and  therefore  it  is  desirable  that  a  prece^ 
dent  should  be  established.  * 

These  dollars  are  found  in  the  possession  of  pirates ;  but  No  proof  tbat 
there  is  no  evidence  to  shew  either  that  these  dollars  ^^^^9^^^^^^^, 
in  tiie  strict  sense  of  the  word,  bona  jptrolaniiis— goods  be^ 
longing  to  pirates — or  that  they  were  goods  taken  by  pirates 
piraticidly,  and  not  belonging  to  them.  It  is  possible,  and 
may,  perhaps,  be  deemed  probable,  that  the  dollars  in  ques^ 
tion  were  part  of  those  taken  from  the  Mexican;  but  this 
is  litde  more  than  conjecture ;  and  considering  the  lapse  of 
time  between  the  capture  of  the  Mexican  and  the  taking  of 
the  pirates  and  the  dollars,^the  lapse  of  time  being  seven* 
teen  months,  —  I  cannot  judicially  conclude  that  these 
dollars  did  belong  to  the  Mexican^  or  the  persons  on  board 
her,  or  who  shipped  property  in  her.  I  should  also  add,  that 
no  claim  has  been  made  on  behidf  of  any  person  claiming  to 
have  any  right  or  tide  to  these  dollars.  . 

The  words  of  the  patent  to  the  Lord  High  Admiral  are^ 
**  goods  and  ships  taken  from  purates.**    This  grant  is  to  be     Grant  to  be 
construed  strictly,  this  being  the  doctrine  applicable  to  all  g^w ; 

VOL.  I.  4   I 
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A  DO.  a.      grants  of  the  Crown,  and  applied  to  such  grants  by  Lord 

j^^J"^^^^,      Stowell,  in  the  *^  RebeckahJ'    .But  though  grants  from  the 

Crown  are  to  be  construed  strictly,  they  are  not  to  be  con- 

not  too  strictly,  strued  with  that  extraordinary  strictness  that  would  deprire 
them  of  all  efficiency  and  operation  whatever. 

Authorities.  I  have  adverted  to  all  the  authorities  which  were  6\d 

when  this  case  was  argued,  and  I  regret  to  say,  they  do  not 
appear  to  me  to  throw  much  light  on  the  question.  As  to 
the  Caraboosa  case,  there  is  a  circumstance  in  it  which 
takes  from  it  all  the  character  of  a  precedent,  namely,  that 
it  was  a  case  of  joint  capture  by  French  and  English,  and  if 
the  persons  whose  property  was  taken  were  pirates,  thej 
were  not  convicted  as  such.  But  I  have  referred  to  in 
earlier  case,  reported  by  Lord  Coke,*  to  the  effect  that  the 
King  may,  by  27  £dw.  3,  c  8,  St.  2,  seize  goods  Ukenby 
pirates,  where  the  property  is  unknown,  and  detain  thao 
till  proof  is  made.  But  certainly  I  do  not  find  in  that  case 
an  authority  bearing  upon  this  question.  I  have  deemed  it 
right,  likewise,  to  look  at  the  case  of  Prinston  v.  the  Omrtif 
Admiralty t  reported  in  Bulstrode,  in  which  Lord  Coke  states 
that  it  was  the  opinion  of  all  the  Judges  that  the  Lord  Adr 
miral  ^*  should  not  have  those  goods  which  the  pirate  bad 
stolen  from  others,  but  only  his  own  proper  goods,  and  that 
the  owners  of  the  rest  should  ha,ve  their  goods  restored  to 
them  again,  if  they  came  for  them ;  and  if  they  came  not, 
then  they  were  to  be  forfeited  to  the  King."  What  is  the 
reason  given  by  Lord  Coke?  *'The  rule  being  Qsoi  "<* 
cajnt  ChrittuSf  capU  FUcus."  With  all  deference  to  Lord 
Coke,  it  is  difficult  to  say  that  the  reason  he  has  assigntd 
lays  a  strong  ground  for  the  decision.  There  is  another 
case  in  Parker's  Reports,!  which  does  not  throw  any  light 
on  the  question.  The  authority  of  Sir  Leoline  Jenkins  ha^ 
been  cited,  and  his  high  authority  deserves  great  deference 
on  such  a  question. 

Little  assisted  by  the  authorities  I  have  referred  to,  and 
other  authorities  cited  at  the  Bar  not  appearing  to  hart 
ihe  slightest  application  to  the  question,  I  come  to  tlus 

Result.  conclusion:  All  the  authorities  agree  that  property  found 

•  12  Rep.  73.  t  Fo^9r  v.  Cockbyni,  Park.  72. 
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in  the  possession  of  pirates  convict^  and  clearly  l>elongitig  Aod;  ^ 
to  pirates^  are  droits  of  Admiralty  ;  they  all  agree  that  prtf-  "^  Ptnia. 
perty  found  in  the  possession  of  pirates^  and  belonging  to 
other  persons,  are  not  droits  of  Admiralty^  except  Sir  Leo- 
line  Jenkins,  who  would  give  them  to  the  Admiral  at  the 
end  of  a  year ;  but  none  furnish  satisfactory  information  as 
to  what  is  to  be  done  when  goods  are  found  in  the  posses- 
sion of  pirates,  and  there  is  no  proof  either  way  to  whom 
they  belong.  Now,  what  is  the  legal  presumption  under 
these  circumstances,  and  how  am  I  to  construe  the  grant 
with  reference  to  such  circumstances  ? 

Laying  aside  the  fact  of  the  Mexican  having  had  20,000  Their  appli. 
dollars  on  board,  this  is  a  case  simply  of  money  found  in  pos-  ^^^^^  ^  ^w 
session  of  pirates,  without  proof,  without  presumption,  6f 
the  ownership  being  in  any  individual  whatsoever.  I  have 
already  said  that  the  mere  circumstance  of  the  Afexurun  hav- 
ing been  plundered  of  dollars  seventeen  months  before  can- 
not work  the  effect  of  bringing  me  to  the  conclusion  that 
these  were  part  of  those  dollars.  Be  it  observed,  I  am  not 
speaking  of  goods,  but  of  dollars — of  current  money.  Look- 
ing at  the  words  of  the  grant,  first,  I  am  of  opinion  that  the  Construction 
terms  used  in  the  grant,  **  ships  and  goods  taken  from  pi-  ®^  ^^  grant 
rates,"  must  not  be  construed  to  be  a  more  extensive  ex- 
pression than  bona  piratarum,  for  this  reason,  which  is  made 
palpably  clear  by  all  the  authorities,  namely,  that  they 
evidently  do  not,  and  cannot,  mean  all  ships  and  goods 
taken  from  pirates,  since  they  cannot  include  such  as  are 
proved  to  belong  to  other  persons.  The  general  terms  used 
are  necessarily  cut  down  by  the  authorities,  and  by  the  rule 
of  common  sense  and  common  justice.  It  is  not  doubted  in 
these  cases  that  the  true  owners  may  claim  ships  and  goods, 
if  they  can  prove  property  in  them.  What  is  the  result  > 
It  comes  to  this  question :  are  all  ships  and  goods  taken  from 
pirates  to  be  considered  to  belong  to  them,  unless  the  con- 
trary is  proved ;  and  are  such  granted  to  the  Lord  High 
Admiral ;  or  is  it  necessary  that  the  grantee,  before  he  can 
establish  his  title,  should  prove  that  the  goods  he  claims  are 
the  proper  goods  of  pirates  ? 

It  is,  I  apprehend,  necessary,  before  the  Lord  High  Ad* 
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Aira.&  mini  ean  dainij  that  the  pertons  charged  with  bring  pbites 
fx^'pgff^  ahonld  have  been  convicted ;  cr  in  cases  where  this  woqU 
be  abflcdtttely  imposaible^-aa  from  the  destruclian  of  all  the 
pirates,  or  where  all  the  pirates,  withoat  exception,  had 
escaped — there  must  be  a  judicial  declaration  that  the  pro- 
perty captured  was  the  property  of  pirates.  In  the  present 
case^  the  pirates  have  been  convicted,  and  I  most  consider 
whether  more  than  this  is  necessary  to  give  the  Admiral  a  titk. 
A  c(Hi  vicdon  fat  piracy  before  a  Court  in  the  United  States 
I  apprehend  to  be  as  operative  as  before  a  Court  established 
by  the  authority  of  Great  Britain :  they  are  equally  Courts  of 
public  law.  If  affirmative  proof  were  required  that  the  proper- 
ty  really  belonged  to  the  pirates,  I  must  observe,  that  all  the 
evidence  is  to  the  contrary.  But  must  I  call  for  such  affir- 
mative proof  before  the  right  of  the  Admiral  could  sttadi? 
If  so,  I  must  say  the  burthen  of  proof  imposed  by  the  law 
on  the  grantee  would  be  such  as  to  render  the  grant  of  verj 
little  value ;  for  it  is  obvious  from  all  past  experi«ice»  thit 
in  very  few  cases  indeed  can  any  such  proof  be  8up[^ed. 
Expoaition  of  I  will  now  advert  to  the  opinion  of  the  late  Dr.  Arnold; 
^ "  ^'  because,  so  far  as  the  opinion  of  any  individual  prsctiaiogat 
the  bar  is  entitled  to  have  weight  with  the  Court,  certainlj 
there  is  no  one  who  ever  practised  at  this  bar  to  whose  judg- 
ment and  deliberate  opinion  I  believe  the  whole  bar  would 
be  disposed  to  pay  greater  deference  than  Dr.  Arnold.  Id 
the  case  of  the  ^^  Hdent'  he  expressed  himself  clearly  in  fit- 
vour  of  the  right  of  the  Lord  High  Admiral  to  prc^)ertj 
that  had  been  condemned  to  the  Admiral  in  Malta,  and  no 
claim  was  made  on  behalf  of  the  Crown  ;  but  there  was  an 
appeal  on  behalf  of  certain  claimants  brought  to  this  Court 
Lord  Stowell  decided  in  favour  of  the  Lord  High  Admiiali 
but,  as  I  am  informed  (and  I  have  no  doubt  the  fact  is  ^ 
though  I  have  no  distinct  recollectioD  of  the  case  mjsdf)* 
jxithing  was  said  as  to  the  Crown  being  entitled  by  any  right 
jure  corofUB.  Yet  that  was  a  case  in  which,  if  the  Crown 
has  the  right  which  is  now  claimed,  I  confess  I  think  it  bad 
just  as  good  a  pretence  for  advancing  that  right  as  open  the 
present  occasion;  for  the  utmost  that  could  be  said  io  that 
case  was,  that  there  had  been  found  in  the  possesiion  of  pi* 
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rates  certain  goods — to  whom  belonging  not  ktiown ;  cer-      Ado.  a 
tain  moneys-^-to  whom  belonging  not  known,  and  claimed     T^^Tp^au&r 
by  none ;  and  these  are  very  nearly  the  circumstances  of  the 
present  case* 

Looking  at  the  conflict  of  opinions  and  authorities,  I  do  Coaclusioir. 
not  think  I  can  assume  any  of  them  very  safdy  as  a  guide ; 
but,  after  considering  the  subject  as  well  as  I  can»  my  own 
opinion  is  this :  that  no  general  rule  can  be  safely  laid  down 
as  supported  by  past  authority ;  that  each  case  roust  depend 
on  its  own  circumstances ;  that  if,  from  the  description  of  the 
goods,  there  be  a  reasonable  presumption  that  they  could  not 
he  bona  /Mra/anim-— that  is,  belonging  to  the  pirates  themselves 
— ^the  Admiral  could  have  no  right ;  that  with  respect  to  mo-     Mion^  in  a 

ney ,  it  stands  in  a  very  different  predicament.    Money  is  not  d*^*'*"'  predi- 
•"  J  ,         i  J  OBinent  from 

merchandize,  and  if  it  be  difficult  to  identify  goods,  it  would  ^oocb. 
be  next  to  impossible  to  identify  money,  in  circumstances  like 
the  present,  after  such  a  lapse  of  time  :  but  whether  possible 
or  impossible  to  identify  it,  nothing  is  more  clear  than  that  no 
such  attempt  has  been  made  on  the  present  occasion.    Then 
I  think  that,  speaking  of  money,  which  is  the  subject,  and 
the  only  subject,  to  which  my  attention  is  now  addressed, 
in  the  absence  of  all  claim,  and  the  sum  of  money  not  being 
so  great  but  that  it  might  probably  belong  to  the  pirates 
themselves,  and  in  the  absence  of  all  proof  or  reasonable       Uiider   the 
presumption  to  the  contrary,  it  is  my  duty  to  declare  that  ^ri°ht"fih* 
this  money,  found  in  the  possession  of  convicted  pirates,  is  Admiral  at- 
bana  piratarum,  and  that  the  right  of  the  Admiral,  there-  ^<^®"* 
fore,  attaches  to  it. 


Thb  <'  Harriot."  —  Motion. — In  this  case,  a  Suit  for     SalTage.— A 

aalvage  was  commenced  in  this  Court,  by  Act  on   Petition  *^^™    resiBted 

:■  T/v*i     .  .  n    t  !fr»i.    v       <i  .0"  the  gTOund 

and  Affidavits,  on  the  part  ot  the  master  (Bliss)  and  certain  of  a  custom  in 

of  the  crew  of  the  Folksione,  a  South  Sea  whaler,  for  a  re*  t^e  South  Sea 
muneration  for  services  of  that  character  rendered  to  the  iq  render  mu- 
Harriai,  another  South  Sea  whaler,  at  the  island  of  Woahoo  tual  salvage 
(or  Oahu),  one  of  the  Sandwich  Islands,  in  November,  1838.  tou3y!^^^^^ 
In  defence  to  the  action,  the  owner  of  the  Harriot  alleged,  directed,  under 

flip  Qfjif    ^  ntifl 

in  bar,  ''that  a  custom,  sanctioned  by  the  practice  of  the  ^victTcGd.— 
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• 

Auo.  3.  subjecU  of  all  nations  engaged  in  such  fisheries,  and  unim- 
TheHarriot  ^*^^y  acknowledged,  has  prevailed  from  time  immemorul, 
that  whalers  are  bound  to  render  assistance  to  each  other  in 
firmaUon^of  thethe  nature  of  salvage,  or  other  services  partaking  of  the 
custom.— Rule  nature  of  salvage,  gratuitously i  and  without  claiming  or  ^^ 
why  aTew  trild  ceiving  any  pecuniary  reward  or  remuneration  for  the  same." 
should  not  he  When  the  case  came  on  for  hearing,  after  argument,  the 
A  newTriufrT  ^^^^  ^*®  ®^  opinion*  that  the  evidence  on  both  sides  was 
fused.  unsatisfactory  as  to  the  fact  of  the  existence  of  the  alleged 

Felfl)  custom,  and  under  the  Statute  3  and  4  Vict.,  c.  65,  sec  lit 

directed  an  issue  to  be  tried  by  a  jury,  which  the  Coort 
settled  in  the  following  form  : — <*  Whether  there  was,  on  the 
•2nd  November,  1888,  a  custom  or  usage  amongst  pcraas 
engaged  in  the  South  Sea  whale  fishery,  whilst  so  engaged 
in  the  South  Seas,  that  salvage  should  not  be  paid  for  ordi- 
nary salvage  services  rendered  by  one  vessel  to  another." 
This  issue  was   tried  at  the  sittings   at  Guildhall,  after 
Hilary  Term,  1842,  before  L.  C.  J.  Tindal  and  a  special 
jury,f  when  a  verdict  was  found  in  favour  of  the  plaintiff. 
Application   An  application  was  now  made  to  this  Court  for  a  rule  lo 
for  a  rule.         ^^^^  cause  why  the  verdict  should  not  be  entered  for  the 
defendant,  or  be  set  aside  and  a  new  trial  granted. 
1842.  Sir  John  DodsoHf  Q.  A.,  and  (with  the  permission  of  the 

^*y  ^^'  Court)  Willei,  of  the  Common  Law  Bar,  were  heard  in  sup- 

AaGUMiNT.       p^^^  ^^  ^^^  application,  on  the  ground  that  the  tenns  of 

the  issue  were  not  put  to  the  Jury  in  the  sense  intended  bj 
this  Court;  that  the  custom  alleged  was  not  the  custom 
found ;  and  that  the  evidence  ought  not  to  have  satisfied  the 
Jury  that  any  custom  existed  at  all* 

JuDOMBNT.  The  Court  granted  the  rule  on  all  the  points,  obserriDir: 

<*  This  is  a  question  which  may  turn  out  to  be  of  very  great 
importance,  for  it  may  relate  not  only  to  cases  of  salvage 
between  owners  of  British  vessels,  but  it  may  possibly  be 
extended  to  cases  between  foreign  and  British  owners,  and 
I  should  be  exceedingly  anxious  that  the  question  should 

Rule  granted,   undergo  the  fullest  and  most  complete  discussion  in  order 

*  The  judgment  is  fully  reported  in  \OMoiUhbf  Law  Ma^^  ^^' 
t  Soames  v.  BHss,  23rd  February,  1844?. 
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that  this  may  afford  a  precedent  to  guide  toy  judgment  in       A  no.  3: 

future  cases."  TiT^moti 

Phillitttore,  D.,  for  the  owner  of  the  Harriot,  now  shewed' j^^^  3 
cause  against  the  rule.     The  verdict  is  in  unison  with  the  Arqumikt. 
terms  of  the  issue.    The  question  was  distinctly  put  to  the 
Jury,  and  their  finding  is  conclusive  as  to  the  fact 

Thesiger,  Q.  €•»  on  the  same  side, — All  the  evidence  has 
been  produced  that  could  be  collected,  and  a  new  trial  can 
have  no  other  result  than  expense  to  the  parties.  The  ap- 
plication is  two-fold, — Isty  to  have  the  verdict  entered  for  the 
defendant ;  or,  2nd,  in  the  alternative,  a  new  trial.  There 
is  not  the  slightest  foundation  for  the  first,  which  should 
have  been  made  to  the  judge  who  tried  the  issue ;  it  is  not 
in  the  power  of  this  Court  to  change  the  verdict  of  a  jury, 
distinctly  pronounced,  and  not  objected  to  at  the  time.  As 
to  the  other  application,  it  is  important  to  consider  the  pre* 
liminary  proceedings.  The  affidavits  in  the  suit  being  un- 
satisfactory, the  Court  directed  an  issue  to  try  the  fact  of 
the  eidstence  of  the  custom,  observing  at  the  time,  '<  There 
may  be  cases  of  great,  extraordinary,  and  long  continued 
merit,  attended  with  great  personal  suffering  and  loss,  and 
it  would  excite  some  alarm  if  one  universal  rule  were  laid 
down  that  in  no  case  should  any  reward  be  paid."  The 
Court,  therefore,  in  framing  the  issue,  introduced  the  word 
*'  ordinary,"  which  seems  to  liave  created  some  difficulty  in 
the  mind  of  the  Chief  Justice,  but  in  my  humble  opinion 
ought  to  have  created  no  difficulty.  We  produced  ship* 
owners  and  persons  connected  with  the  trade  (which  is  of 
sixty-two  years'  standing),  who  never  heard  of  salvage  paid 
in  the  fishery,,  and  who  knew  instances  in  which  salvage  ser- 
vice had  been  rendered  and  no  claim  made.  Then  began 
the  game  of  Nisi  Prius,  and  the  other  party  ran  for  a  ver« 
diet  on  our  evidence.  They  do  not  say  that  they  were  taken 
by  surprise,  but  they  now  say  that  the  Jury  took  a  wider 
view  of  the  question  than  the  Court  intended.  If  this  issue 
had  been  directed  by  the  Court  of  Chancery,  and  such  an 
application  were  made,  it  would  be  refused,  on  the  authority 
of  Sianden  v.  Edwards**    As  to  the  proof  of  the  custom,  the 

♦  1  Ve8.  jun.  133. 


Tke  Harriot 
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Aug.  3l  instances  are  not  numerous,  but  there  b  a  ease  in  the 
books  which  shews  that  one  instance  is  snffident  to  es- 
tablish a  custom*  Roe  dem.  Benneii  v.  Jefisry,*  As  to  the 
argument  that  the  Jury  have  found  a  more  extensive  oage, 
and  that  such  a  usage  is  unreasonable  and  void,  look  to  the 
record,  where  the  finding  of  the  Jury  is  in  the  terms  of  the 
issue.  The  Court  can  go  on  no  other  evidenoe  than  the 
record.  When  the  Jury  delivered  their  verdict  for  tix 
plaintiff,  the  Chief  Justice  asked :  **  How  do  you  find  it  is 
the  larger  and  more  general  sense  ?"  They  answered,  '<  We 
make  no  distinction  between  ordinary  and  extraordiovy 
salvage."  All  they  meant  to  say  is,  that  they  found  the 
custom  to  exist,  and  had  no  materials  before  them  to  make 
a  distinction  between  ordinary  and  extraordinary  senrioes. 
Even  if  they  have  engrafted  a  larger  and  unreasonable  usage 
upon  an  equitable  one,  the  Court  will  not  send  the  esse  bad 
for  a  new  trial.  The  rule  as  to  prescription  is,  if  the  partr 
lay  a  larger  custom  than  he  proves,  he  fails  altogether;  bot 
if  he  alleges  a  narrower  custom  than  he  proves,  the  custom 
is  good.  Palter  v.  Norik.f  Rogers  v.  AUen.X  Temkt^r^ 
{Bailiffs  4-c.)  V.  BriekneU.§  Henry  Moore s  ca«e.||  Wilm 
V.  Page.%  Fitch  v.  RawUng.**  This  is  not  a  case  of  custMn 
or  prescription,  but  of  usage,  and  if  a  jury  find  beyond  it, 
they  include  it.  A  practice  cannot  be  destroyed  by  sbewing 
that  it  exists  to  a  greater  extent  than  laid. 

Harding,  D.,  on  the  same  side,  dted  Mosdey  ▼•  Diii»er,tt 

and  Gibhs  v.  Hooper. XX 

Sir  John  Dodmnh  Q.  A.,  in  support  of  the  rule,  for  the 
defendant  in  the  issue. — The  custom  found  is  larger  thas 
that  referred  to  in  the  issue,  and  is  illegal.  ApplkatioD 
has  been  made  to  the  Judge  who  tried  the  case,  to  setsnde 
the  verdict,  or  that  it  might  be  entered  for  defendant,  and 
he  directed  the  application  to  stand  over  till  the  point  v» 
decided  in  this  Court.    In  Heyward^s  cateAi  the  hx^ 

*  2  Maule  and  S.  98.  f  1  Saund.  35a 

i  1  Camp.  819.  §  1  Taunt  142. 

0  17  How.  St  Tr.  914.  \  4  Esp.  71. 

**  2  H.  Black.  397.  ft  H  Price,  Ifit 

\\  2  M.  and  K.  353.  §$  3  Dyer,  S78L 


1942.]  ADMIRALTY  COURT.  617 

Chancellor  altered  a  verdict.  {Thenger. — A  special  ver-  Aoc.  3. 
diet  is  a  different  thing.  Per  Curiam. — That  was  a  con-  j^  Harrioi. 
struction  of  the  meaning  of  a  verdict.]]  This  verdict  is  void 
for  uncertaintji  if  the  Judge  or  Jury  understood  the  word 
*'  ordinary"  in  a  different  sense  from  this  Court.  No  such 
custom  as  found  can  exist:  it  is  suicidal.  The  Court  can 
reject  part  and  take  part.  Courts  of  Equity  will  grant  a 
new  trial  where  Courts  of  Law  will  not,  to  inform  the  con- 
science of  the  Court.  The  evidence  as  to  custom  is  of  two 
kinds:  1^  general  knowledge;  2,  particular  instances, 
Starkie*  On  Ev,  Savillv,  Blanchard.\ 

Addams,  D.,  on  the  same  side.  The  other  side  alleged  a 
custom  that  was  universal ;  but  this  Court  said,  a  custom 
that  should  exclude  all  claims  would  be  bad.  Yet  the  Jury 
have  found  a  universal  custom. 

WiUeSi  on  the  same  side.  The'  questions  are,  I,  What 
the  verdict  is  ;  2,  what  it  means  ;  3,  what  the  Court  ought 
to  do  under  the  circumstances.  The  Jury  pronounced  a  ver- 
dict ''  for  the  plaintiff,"  having  both  the  questions  put  to 
them.  The  Judge  then  asked :  *'  How  do  you  find  it  ?  In 
the  larger  and  general  sense  ?"  Not  as  read  by  Mr.Thesiger: 
**  How  do  you  find  it  in  the  larger  and  general  sense  ?"  Then 
they  said,  '*  We  make  no  distinction."  QPbr  Curiam.  Did 
the  Chief  Justice  express  any  dissatisfaction  with  the  ver- 
dict ?]  It  is  very  unusual  to  do  so.  The  Chief  Justice 
seemed  to  think  that  there  was  no  evidence  to  distinguish 
between  ordinary  and  extraordinary  services,  and  if  the  cus- 
tom existed,  it  is  applicable  to  all  cases  of  salvage,  which  is 
unreasonable  and  inequitable.  The  meaning  I  put  upon  the 
verdict  is,  that  there  is  a  custom  in  all  cases.  If  so,  these 
questions  will  arise:  1,  Whether  such  a  finding  can  be 
restrained  by  this  Court  to  the  extent  which  the  law  will 
warrant  ?  2,  if  it  cannot  (for  if  it  can,  the  defendant  has  no 
resource),  then,  can  the  Court  act  upon  its  construction  of 
the  verdict  as  found  ?  I  submit  that  it  cannot,  for  two  rea- 
sons :  1,  it  would  be  illegal  to  do  so;  2,  it  would  not  be  a 
custom  found  in  the  terms  of  the  issue,  and  there  are  no 

•  2  vol.  452.  t  4  Esp.  53. 

VOL.  I.  4  k 
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Aug.  a  means  of  appealing  under  the  Statute.  If  the  Court  is 
The  Harriot*  against  me  on  all  the  grounds,  may  not  anew  trial  be  grant- 
ed on  the  ground  that  the  evidence  is  not  sufficient  ?  The 
evidence  is  only  in  support  of  the  general  custom,  which  is 
bad.  We  do  not  apply  for  the  sake  of  producing  fresh  evi- 
dence. Then  as  to  what  the  Court  may  do.  It  has  bees 
said  that,  as  the  defendant  did  not  apply  at  the  trial,  he 
cannot  now  have  the  verdict  entered  for  the  defendant  But 
when  it  appears  on  the  Judge's  notes  that  he  enters  it  ooe 
way  and  we  another,  the  usual  course  is  to  apply  to  the 
Judge  in  Chambers  to  have  the  verdict  altered.  This  was 
done  by  Mr.  Justice  Erskine,  in  Startup  v.  Macdonald*^ 

Cur.  adv.  vtdt,  Per  C  URIAH. — I  will  take  an  opportunity  of  applying  to 
the  Chief  Justice  again.  I  have  consulted  him,  but  I  will 
speak  to  him  again,  and  give  my  judgment  as  soon  as  I  can. 

Aug.  3  Db.  Lushington. — Considering  that  the   question  sub- 

mitted to  the  decision  of  the  Court  is  the  first  of  the  kind 
that  has  come  before  it,  it  may  be  advisable  to  state  the  pre- 
liminary circumstances  which  led  to  its  being  discussed. 

The  case.  The  case  originally  came  before  the  Court  in  the  osiul 

form  of  a  suit  for  salvage,  or  recompense  to  persons  who 
claimed  to  be  rewarded  for  services  rendered  to  a  ship  in  dis- 
tress. The  defence  to  this  action  was  of  a  kind  unusual, 
though  not  unprecedented.  The  services  were  not  denied, 
at  least  to  a  certain  extent;  but  it  was  alleged  that  a  cuiton 
existed  in  the  South  Sea  whale  fishery  that  no  remuneration 
should  be  made  for  salvage  services  rendered  by  one  South 
Questions  of  Sea  whaler  to  another.     Two  questions  then  arose ;  one  of 

law  and  feet.     £»^^^  ^^^  ^^^^  ^^  |^^^     Of  fact,  whether   the   custom  was 

proved  to  exist  or  not ;  of  law,  whether,  if  proved,  the  cus- 
tom could  be  considered  a  legal  and  valid  custom,  to  govern 
the  rights  of  persons  engaged  in  that  fishery. 

With  respect  to  the  question  of  law,  I  addressed  my  at- 
tention to  it  in  the  first  instance,  and  for  a  very  obvious 
reason ;  because,  had  I  been  of  opinion  that  the  custom 
could  not  be  supported  in  law,  it  would  have  been  utterlj^ 
useless  to  consider  whether  it  existed  in  fact.  I  came  to  the 
oonclusion  that  such  a  custom,  if  proved  to  exist,  would  be 

•  2  Scott,  N.  R.  485. 
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▼did  in  law ;  I  then  stated  the  reasons  on  which  that  opi-       Auo.  3» 
nion  was  founded,  and  I  see  no  cause  to  change  that  opi-    771  ffarriot 
nion,  but,  on  the  contrary,  subsequent  reflection  has  in- 
duced me  to  believe  that  such  opinion  might  be  corroborated 
by  new  and  additional  reasons. 

It  then  became  ray  duty  to  consider  whether  the  custom 
was  proved  by  the  affidavits,  and  the  result  was,  that  it  was 
wholly  impossible  safely  to  come  to  any  conclusion  on  that 
evidence.  I  felt  most  reluctant  to  put  the  parties  to  further 
expense ;  but,  looking  to  the  great  and  growing  importance 
of  this  trade,  to  the  very  large  amount  of  capital  embarked  in 
it,  to  the  very  peculiar  nature  of  the  employment  of  the 
ships  and  crews,  and  to  the  description  of  contracts  by  which 
the  latter  were  generally  bound,  as  well  as  to  other  conside- 
rations arising  from  the  locality  where  the  ships  were  occu- 
pied in  this  vocation,  I  deemed  it  my  duty  to  have  the  fact 
tried  by  a  Court  of  Common  Law,  where  the  vivd  voce  exa- 
mination, and  especially  cross-examination,  of  the  witnesses, 
-were  best  calculated,  in  such  a  case,  to  discover  the  truth. 
For  these,  amongst  other  reasons,  I  directed  an  issue  in  the 
following  terms :  "  Whether  there  was,  on  the  2nd  Novem-  The  issue. 
ber,  1838,  a  custom  or  usage  amongst  persons  engaged  in 
the  South  Sea  whale  fishery,  whilst  so  engaged  in  the  South 
Seas,  that  salvage  should  not  be  paid  for  ordinary  salvage 
services  rendered  by  one  vessel  to  another." 

This  issue  having  been  tried  before  Lord  Chief  Justice 
Tindal,  the  Jury  found  for  the  plaintiff;  that  is,  in  favour  For  the 
of  the  custom.  This  Court  has  been  moved  to  grant  a  new  P'**"**"- 
trial,  and  the  question  has  been  fully  discussed,  by  the 
assistance  of  gentlemen  from  the  Common  Law  Bar,  to 
whom  such  matters  are  familiar ;  and  I  must  now  advert  to 
the  principal  arguments  adduced  on  that  occasion.  I  will 
endeavour  to  state  the  grounds  on  which  the  new  trial  was 
contended  for  as  fairly  as  I  can. 

It  was  said  that  the  issue  was  not  put  to  the  Jury  in  the  Objections. 
same  sense  as  directed  and  intended  by  this  Court.     This 
observation  arises  from  the  use  of  the  word  *'  ordinary  "  in 
the  issue,  and  the  comments  made  by  the  Chief  Justice 
thereon.     Now,  whether  I  did  rightly  in  introducing  that 
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Ado.  &  word  into  the  issue^  or  whether  I  erred  in  so  doing,  I  aasur- 
The  Harrioi.  ^^^  ^^^  ^  upon  consideration,  and  by  it  I  did  intend  to 
limit  the  custom — ^to  use  the  word  '*  ordinary  "  as  contradis- 
tinguished from  <*  extraordinary."  I  meant  to  include  those 
salvage  services  which  are  of  every-day  occurrence,  and  to 
exclude  those  services  which  very  rarely  happen,  and  which 
entail  upon  the  salvors  a  great  loss  of  their  own  pn^)erty,  or 
that  of  their  owners.  I  was  aware  of  the  difficulty  of  attempt- 
ing this  limitation ;  but,  on  the  other  hand,  I  was  afraid  of 
the  risk  of  defeating  justice  by  putting  the  custom  in  terms 
so  extensive  that  cases  of  extraordinary  peril,  loes,  and  8uffie^ 
ing,  on  the  part  of  salvors,  might  be  suggested,  which  would 
have  the  effect  of  misleading  the  Jury,  as  to  the  true 
question  at  issue. 

The  Chief  Justice  at  first  seemed  to  be  of  opinion  that  tbe 
^^^'  issue  was  intended  to  include  all  possible  salvage  services, 
and  that  the  word  "  ordinary  *'  meant  salvage  services 
''  which  are  commonly  allowed  in  other  cases."  I  am  dov 
quoting  his  words*  Had  the  question  been  so  left  to  the 
Jury,  I  should  have  had  to  regret  that,  by  the  use  of  an  am- 
biguous term,  I  had  misled  the  Chief  Justice,  and  occasiooed 
Question  put  the  question  to  be  put  to  the  Jury  in  a  sense  soniewhst 

to  the  Jury,  different  from  what  I  intended.  I  am,  however,  I  think,  en- 
tirely  relieved  from  this  difficulty  by  the  wise  precautioo 
adopted  by  the  Chief  Justice,  who  put  the  question  to  the 
Jury  clearly  and  distinctly  in  both  ways — as  a  custom  nega- 
tiving all  salvage — as  a  custom  negativing  only  common  and 
ordinary  salvage.     It  appears  to  roe,  therefore,  to  be  quite 

in  the  sense  clear,  that  the  issue  was  put  to  the  Jury  in  the  sense  intend- 
ed by  this  Court.  On  any  ground  of  mistake  in  thst  re- 
spect, I  am  of  opinion  that  there  is  no  ground  for  grantiDgt 
new  trial. 

It  is,  uideed,  true  that  the  question  was  also  put  to  the 
Jury  in  a  more  extended  sense,  and  that  the  Jury  found  for 
the  plaintiff,  declaring,  through  their  foreman,  that  they 
made  no  distinction  between  "  ordinary "  and  "  extraordi- 
nary "  salvage.  Upon  the  record,  the  finding  appears  simply 
in  favour  of  the  plaintiff. 

Now,  is  this  finding  impugned  or  affected  by  the  Jury 


intended. 


The  verdict 
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having  taken  into  consideration  the  greater  question  ?  I  Aug.  3. 
think  that  the  verdict  was  not  in  the  slightest  degree  affected  j^  Harriot 
by  such  circumstance.  The  Jury  have  found  that  the  evi- 
dence supports  the  narrower  issue ;  their  apprehension,  that 
the  evidence  might  justify  them  in  going  further,  does  not 
shew  that  they  were  not  right  in  going  so  far  as  they  did. 
What  I  wanted  was  to  be  satisfied  as  to  the  fact^  as  to  the 
truth  of  the  limited  proposition.  The  Jury  say  it  is  true ; 
but  they  say  they  think  it  might  be  true  without  the  limita^ 
tion.  Surely,  this  is  no  reason  for  saying  they  have  mis- 
carried as  to  the  limited  proposition.  I  can  suppose  many 
cases  in  which  it  might  be  the  duty  of  this  Court  to  direct  an 
issue,  in  which  the  Jury  might  be  perfectly  satisfied  that,  to 
the  extent  to  which  the  issue  went,  the  facts  were  to  be  found 
in  the  affirmative,  and  yet  might  entertain  an  opinion  that, 
as  to  the  issue  itself,  it  might  have  been  comprised  in  much 
more  comprehensive  terms*  If,  then,  I  look  to  the  record 
alone,  if  my  attention  ought  to  be  confined  to  that,  there  is 
nothing  to  shew  that  the  Jury  did  more  than  find  for  the 
plaintiff  upon  the  issue.  If  I  look  to  the  notes  of  the  Chief 
Justice,  I  find  the  question  most  fairly  put  to  them  in  both 
points  of  view ;  and  if  I  look  to  the  declaration  of  the  fore- 
man, the  utmost  I  could  say  is,  that,  in  the  view  of  the  Tlie  verdict 
Jury,  the  evidence  as  to  the  facts  would  support  not  only  Su^^dmore. 
the  issue,  but  more  than  the  issue.  Perhaps  the  Jury  may 
be  right  in  their  view  of  the  question ;  perhaps  the  evidence 
given,  wholly  unopposed  by  any  evidence  on  the  part  of  the 
defendant,  might  reasonably  justify  their  opinion  (not  their 
verdict^  be  it  remembered)  that  no  salvage  reward,  .under 
any  circumstances  whatever,  was  used  to  be  paid  or  demand- 
ed for  salvage  services  between  South  Sea  whalers  in  the 
South  Seas.  It  does  not  appear  to  me  that  their  finding  is 
prejudiced  by  any  such  opinion,  because  the  opinion  is  not 
in  the  slightest  degree  inconsistent  with  the  finding.  As  to 
the  legality  of  so  large  a  custom,  I  have  pronounced  no  opi- 
nion. I  have  never  said  one  way  or  the  other  whether  all 
salvage  services  rendered  by  South  Sea  whalers,  one  to  the 
other,  in  the  South  Seas — supposing  any  custom  to  exist  that 
no  salvage  should  be  paid — is  either  a  good  or  a  bad  cus- 
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Aug.  3.      t»m.    I  had  no  reason  to  pronounce  any  opinion  on  audi 

Tki'SarrLot   ^^'^^^^^f  *^^  ^^  ^  ^^^  dooe  80  I  should  have  gone  heyond  the 

drcumsitanoes  of  the  case. 
Objection,        ^ut  it  has  been  contended  that  the  Jury  have  found  sb 
that  the  cue-  illegal  custom— -a  custom  not  supported  by  the  facts  in  eri- 
illegal.  dence,  nor  legal  if  it  existed  de  /ado  /  and  it  has  been 

urged  that  I  cannot  reject  a  part  and  take  a  part.    I  think 
that  the  answer  to  that  objection  is^  that  the  Jury  have  done 
no  such  thing ;  they  have  found  no  such  extended  and  ille- 
gal custom,  if  illegal ;  but  they  have  said  that,  in  their  opi- 
nion, the  facts  would  have  warranted  them  in  going  fnrtber. 
I  reject  nothing  that  the  Jury  have  found,  and  I  do  not 
conceive  myself  bound  to  incorporate  their  reasons  into 
their  verdict,  or  to  say  that  their  verdict  is  bad,  became,  in 
their  opinion,  had  it  been  necessary,  they  would  have  been 
No  reaaon  for  disposed  to  find  in  favour  of  the  broader  proposition.    I  see 
a  new  tnal.       ^^  reason  for  granting  a  new  trial  because  of  this  opinion  of 
the  Jury*    I  am  not  aware  that  any  authority  is  wanting  on 
the  subject.    It  must,  I  should  think,  often  happen  that  a 
Jury,  in  finding  a  verdict,  may  entertain  opinions  which 
would  carry  them  beyond  the  verdict  given,  were  such  opi- 
nions to  be  scrutinised.    The  case  of  Fiieh  v.  Rowling  v» 
adverted  to.     It  is  not  precisely  in  point,  because  the  cir- 
cumstances in  that  case  were  these :  There  were  two  sepi- 
rate  defences  by  two  defendants,  and  there  were  twocastons 
pleaded,  one  good  in  law,  the  other  held   invalid.    The 
Jury  found  for  the  two  customs;  yet  the  illegality  of  the  coe 
did  not  in  the  slightest  degree  prejudice  the  legal  costoo 
found. 
Objection,         I  proceed  now  to  the  last  ground  upon  which  a  new  triii 

that  the   yer-  \^g^  y^^j^  asked — namely,  that  the  verdict  is  not  ropported 
diet   18  against  •  •     i.* 

evidence.  by  the  evidence.    The  first  answer  that  occurs  to  mis  obJe^ 

tion  is,  that  the  Chief  Justice  was  not  dissatisfied  with  the 

verdict.    I  have  again  spoken  to  the  Chief  Justice^  as  I  pn>* 

mised  to  do  when  the  question  was  argued,  and  I  am  justi* 

fied  in  saying  that  he  was  not  dissatisfied  with  the  ?erdi(t 

What  is  the  necessary  import  of  this  ?  Why,  that  he  thought 

there  was  sufficient  legal  evidence  reasonably  to  satisfj  ibe 

Jury,  whose  province  it  was  to  weigh  and  decide  upon  tbit 
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evidence.  Now,  ought  I  to  be  dissatisfied  with  that  evi-»  Aoo,  a 
dence,  or  has  a  sufficient  reason  been  laid  before  me  for  xh  Harrioi, 
coming  to  a  contrary  conclusion?  I  do  not  think  it  necessary 
to  enter  minutely  into  the  details  of  the  evidence.  First»  I  look 
to  the  nature  of  the  question  proposed  to  the  Jury-<-a  question 
of  mercantile  usage,  in  a  trade  of  no  very  great  antiquity.  I 
find  evidence  from  many  persona  Daost  experienced  in  the 
trade  asserting  that,  witliin  the  scope  of  their  knowledge,  no 
such  claims  have  ever  been  preferred.  Such  evidence,  per- 
haps, standing  alone,  might  not  be  of  adequate  weight  in  such 
a  case.  But  I  find  also  evidence  of  some  cases  of  salvage 
service  proved  to  have  been  performed  in  the  South  Seas  by 
one  whaler  to  another,  and  of  salvage  services  of  such  a  kind 
and  of  such  a  nature  that  there  is  no  doubt  that  claims 
might  have  been  advanced  successfully  in  a  Court  of  Admi- 
ralty, had  those  claims  been  preferred,  and  had  there  not 
been  some  legal  objection  to  their  being  discussed  and  de^ 
cided.  Now,  this  is  a  very  important  fact,  or  rather  an 
important  set  of  facts,  in  my  opinion,  though  I  must  admit 
that  the  evidence  is  not  so  full  and  so  complete  as  in  some 
cases  might  have  been  expected.  But  I  find  the  defendant 
^ving  no  evidence  at  all,  though  it  is  admitted  on  all  hands 
that  some  cases  of  salvage  service  have,  and  indeed  must 
have,  occurred ;  whence  I  must  necessarily  infer  that  there 
is  no  case  whatever  in  which  salvage  has  been  demanded 
and  has  been  recovered ;  and,  considering  that  this  trade 
has  existed  for  about  sixty  years,  this  circumstance  alone 
appears  to  me  to  be  a  very  important  ingredient  in  the  ques- 
tion of  fact.  It  seems  to  me  scarcely  possible,  considering 
the  immense  number  of  vessels  engaged  in  this  trade,  that 
some  such  demand  would  not  have  been  preferred,  unless 
there  had  been  a  general  understandings  or,  in  other  words, 
a  custom,  to  the  contrary. 

I  am  not,  then,  dissatisfied  with  the  verdict,  or  the  evi-     Not  to  be 
dence  which  led  to  it.    I  see  no  reasonable  grounds  for  sup*  b^^'^"^^* 
posing  that  a  new  trial  would  produce  any  further  elucida^ 
tion  of  the  case ;  indeed,  the  defendant  has  no  right  what- 
ever to  ask  for  it  on  the  ground  that  he  would  produce 
evidence,  and  it  was  not  asked  for  on  any  such  ground. 
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Aug.  3.       It  oould  not  be  that  he  would  produce  evidence  himself,  be- 

The  HarrioL  ^^^  ^®  voluntarily  waived  the  opportunityi  by  producing 

none  on  the  trial.     For  all  these  reasons,  not  forgetting  that 

it  is  my  duty  to  prevent  the  incurring  great  expense,  unless 

Newtrial  re- justice  imperatively  calls  for  it,  I  must  decline  to  grant  a 

fused.  ne^  ^rial- 

I  need  not  say  a  word  as  to  directing  the  verdict  to  be 
entered  for  the  defendant,  for  I  know  not  that  it  would  be 
possible  in  any  case ;  but  certainly  it  is  not  in  the  present. 
Costs.  Phillimore,  D.,  asked  for  the  costs  of  the  owner  of  the 

Harriot;  but 

Thr  Court  said  that,  having  considered  that  point,  it 
thought  that,  it  being  most  important  that  such  a  question, 
affecting  deeply  the  interests  of  all  concerned— a  new  ques- 
tion, never  decided  in  any  Courts-Should  be  set  at  rest,  and 
it  being  now  established  At  facto  and  de  jure^  cotXs  should 
not  be  asked. 

Proctors: — Deacon  for  the  owner  (plaintiff  in  the  action); 
Roihery  for  the  salvors. 


SuHicial  Committee  of  tf^t  Vtibff  CountU* 

August  10. 

An  Appel-  J0NE8  v.  GoDRiCH. — AppeaL — Motion, — This  was  an  ap- 
come^Molve^L  P^^  ^'®™  *  sentence  in  the  Prerogative  Court  of  Canterbury, 
application  for  in  a  suit  respecting  the  will  of  Mrs.  Harriet  Loyd^  which 
security  for  ^^  propounded  by  the  sole  executor  and  residuary  legatee, 
on  the  ground  Mr.  Francis  Godrich,  and  opposed  by  Mr.  Pryce  Jones,  as 

that  his  as-     q^^  ^f  ^jj^  executors  named  in  a  prior  will,  on  the  ground 
signee  had  ap-  ,  »         <■ 

peared  in  this  of  incapacity.     On  the  23rd  December,  1841,  the  Judge  of 

Court  the  Court  below  pronounced  in  favour  of  the  validity  of  the 

will ;  from  this  sentence  Mr.  Jones  appealed,  since  which 
he  had  become  insolvent. 

Motion.  Robinson^  D.,  for  the  Respondent,  now  applied  to  their 

Lordships  to  direct  that  security  might  be  found  by  the 
Appellant  to  answer  the  costs ;  citing  the  rule  of  the  Court 
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below,  1830.*     [Lord  Brougham. — Is  that  a  general  rule?]       Aoo.  10. 

A  general  rule,  applicable  to  all  cases.     The  Prerogative  jo„eiv  Godrich. 

Court  has  applied  the  rule  in  the  case  of  Goldie  v.  Murray i\ 

in  which  one  of  the  parties^  having  become  bankrupt  after 

the  commencement  of  the  suit,  was  required  to  find  by  his 

assignees  security  for  costs  in  £250.     The  Surrogate  has 

been  applied  to  in  this  case^  but  he  referred  the  application 

to  this  Court  J     [Lord  Brougham. — Has  the  Court  below    Quore,  power 

the  power  to  make  such  an  order  ?    Its  making  the  order  ^  q,^]^^  g^Qll 

will  not  give  it  the  power  to  make  it.]  order. 

Sir  J,  Dodson,  Q.  A.^  for  the  Appellant. — The  assignee     The  assignee 
has  appeared  in  this  Court  ^  appeared ; 

Lord  Brougham. — {To  Robinson.)  Have  you  not  suffi- 
cient security  in  the  appearance  of  the  assignee.^  Your 
motion  is  for  security  for  the  costs  of  the  appeal  ? 

Robinson. — For  the  general  costs. 

Lord  Brougham. — The  assignee  had  now  taken  the  cause 
upon  himself. 

Lord  Campbell. — The  assignee  would  be  liable  for  costs,  he  is  now  liable 

Motion  rejected.^  for  costs. 

•*  .Motion  re- 

Proctors  :  Moore  for  the  Appellant;  Snude  for  the  Respondent  jected* 

*  "  That,  in  all  cases,  the  Court  may,  upon  application  made  to  it,  L 

direct  security  for  costs  to  be  given  by  either  or  all  of  the  parties.*' 

t  Ante,  p.  35.  t  See  Fife  v.  BhinU  ante,  p.  365. 

$  The  Committee  consisted  of  the  Lord  President,  Lord  firougham, 
Lord  Campbell,  Lord  Langdale  (M.R.),  and  Mr.  Baron  Parke. 
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Advances  to  a  foreign  ship,  on  bills  upon  owner,  Hfrirwards  covered  by  assign, 
ment  of  freight,  not  recoverable  under  stat.  3  &  4  Vict  c.  65.     "  Arma- 
dUhr  79. 
Advocatxs,  admission  of,  273. 
Adultkrt: 
1. — Suit  for  divorce  by  reason  of,  by  minor  absent  husband  against  wife,  Mor- 
gan V.  Morgan,  23 ;  by  husband  against  wife,  barred  by  his  eonnivanre, 
jDremy.  Drew,  323 ;  not  sustained  on  account  of  insufficient  proof  of  iden- 
tity, and  of  hosband's  conduct,  Dilhm  v.  DUhn,  442. 
2. — Conduct  on  part  of  husband  calculated  to  induce  the  wife  to  commit  adul- 
tery (not  being  connivance),  no  bar,  DiUon  v.  Dilhn,  420.     Absence  of 
due  precaution  of  husband  is  criminal  UM^Iigence,  Id,  438.     Absence  of 
attempt  to  discover  adulterer,  suspicious,  £l  440. 
Ambiouitt — see  Eviobncx,  4. 

Annexation  of  papers  subsequent  to  death  of  testator.    Wood  v.  Goodiake,  147. 
Appkal — see  Pxacticb,  II.  \ 

APPBAISKMENT,  COMMISSION  Of-- See  PbACTICX,  III. 

Abticlxs,  ship's,  bow  they  should  be  framed.     **  Wettmordand,'^  20. 

■    against  clergymen:— For  drunkenness,  39;  for  brawling,  54-2;  for 

refusal  to  bury,  552. 
Alterations  in  testamentary  papers,  cases  of^  37,  92,  100,  101,  104,  189,  214, 

308,323.396,399,400,401,513,533,571. 
■  ,   intention  on  part  of  testator  indi«- 

pensable.     Brooke  v.  Kent,  99.     To  be  ascertained  by  parol  evidence,  id.  99. 

Soar  V.  Dolman,  514. 
in  a  will,  unattested,  held  to  be  republished  by  a  duly  executed 

codicil.     Re  Mogg,  325. 
Attkstatiox  :— An  unattested  paper,  confirmed  by  a  luter  attested  paper,  ad- 

mitted  to  probate.  .  Be  Smith,  I,     A  paper  pf.  alteiited,  not  signed  by  ten. 

tatrix  in  presence  of  the  witnesses,  refused  probate.     Be  Harrison,  168.     A 

paper  p.f.  attested,  signed  in  presence  of  two  witnesses,  one  of  whom  did 

not  subscribe  till  after  deceased's  death,  refused  probate.     Be  Dmry,  213. 
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A  paper  subscribed  by  two  witnesses,  one  of  whom  could  not  depose  that  it 
was  iigntd  in  his  presence,  admitted  to  probate.  Re  Hare,  960.  A  paper 
subscribed  by  three  witnesses  at  different  times,  the  testator  having  signed 
or  acknowledged  in  presence  of  one  only  at  any  time,  refused  probate.  He 
Mansfiddy  364.  A  paper  signed  by  testator  not  in  presence  of  any  witness, 
bnt  acknowledged  in  pretteiice  of  one  witness  who  attested,  and  subaequefltly 
in  presence  of  second  witness  who  attested  in  presence  of  the  first,  who  did 
not  then  attest,  refused  probate.     Re  Simmtmdt,  410. 

Attestation: — Where  the  testator  signs  afler  the  witnesses,  though  in  their 
presence,  and  they  in  his,  the  stat.  is  not  complied  with.  Re  OUmg^  170. 
Even  if  the  witnesses  seal  after  the  testator  has  signed.  Re  Bffrd^  491. 
Where  an  attesting  witness  is  uniible  to  write,  and  the  other  witness  writes 
the  former's  name,  it  is  not  a  "subscription**  within  the  staL  Re Mnd^ 
457.  Where  witnesses  subscribe  in  a  room  adjoining  that  in  which  the  will 
was  signed  by  the  testator,  and  from  whence,  though  the  door  of  communi- 
cation was  open,  they  could  not  be  seen  by  him,  it  is  not  an  attestation  within 
the  sUt.    Re  Colmnn,  490. 

— Where  two  attesting  witnesses  depose  directly  and  posi- 
tively in  opposition  to  each  other,  as  to  whether  or  not  the  testator  signed  in 
their  presence,  it  is  a  question  of  credit.  O&ve  v.  Gawen^  536.  Where  nei- 
ther of  the  attesting  witnesses  to  a  will,  purporting  to  have  been  signed  in 
their  presence,  can  depose  that  it  was  so  signed,  or  that  there  had  been 
any  acknowledgment,  proof  of  attestation  fails.     Ihtt  v.  Gfatge,  586. 

Bail,  excessive,  in  salvage  suits,  90^8ee  Soamzs. 

Baptism,  essentials  of  the  rite.     Eacott  v.  Maatin,  563. 
■  by  a  layman — see  Lat- Baptism. 

BiLLa  of  ExcHAXQB  givcu  with  a  bottomry-bond,  doctrine  respecting.  **  Ari- 
other  501. 

Bottomsy  : — A  bond  not  forfeited  by  delay  or  deviation  of  the  vessel,  justified 
by  circumstances.  "  Armadillih"  80.  Nor  through  conduct  of  a  party  con- 
nected with  different  firms  having  conflicting  interests  in  the  transaction. 
**  Ariadne.'*    500. 

Whether  expenses  covered  by  a  bond  must  have  been  incuired  as 

with  reference  to  a  bottomry  transaction,  quare.  "  Ariadne^  499.  Whether, 
if  a  party,  having  advanced  money  in  a  foreign  port,  on  personal  credit  of 
owner,  hears  of  Istter^s  bankruptcy,  he  may  resort  to  a  bottomry  ttansaetion, 
guasre.     "*  Si.  Caiherine;'  506  n. 

Bounty  to  captors  of  slave  vessels ;  question  as  to  real  captor  between  oiRoers 
of  the  navy.     **  EagUT  64.     **  Sociedade  Felizr  286, 

BaAWLiNo,  articles  against  a  clergyman  for.  Bwrder  v.  Latigbjf,  542.  Pro- 
ceedings may  be  under  stat.  or  ancient  law,  the  offence  not  being  created  by 
the  stat.  Id,  547.    Certificate  of  good  behaviour  no  part  of  sentenoe.  Id.  551. 

Burial  Scavici,  refusal  of  a  clergyman  to  read.    EaooU  v.  MaaUm,  558. 


Cavcellatioh  :— a  codicil  burnt  at  the  comer  and  torn  through,  not  commg 
from  the  repositories  of  the  testator  (whose  papers  had  been  improperly 
dealt  with),  but  anonymously,  held  not  to  be  revoked.    Wood  v.  GboeUbAr, 
159.     A  will  cancelled  by  a  testatrix,  with  the  intention  of  making  a  new 
one,  when  in  a  state  of  incapacity,  held  not  to  be  revoked.    Re  Saiikt  315i 
Capacity  : 
I. — Where  a  will  was  executed  by  a  person  in  a  state  of  incapacity,  and  at- 
tested, the  paper  not  propounded,  odministnition,  as  in  case  of  intestacy, 
refused  in  the  ul)«ence  of  satisfactory  explanation  by  the  attesting  witnesses. 
WUHamay.  miUama,  130. 
2. — A  will,  bearing  marks  of  eccetirricity,  pronounced  for,  in  absence  of  a 
plea  and  of  adminicular  proof  of  unsoundness.     Weilealey  v.  Vere,  248, 
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3.<^A  Mrill  made  by  »  testator  of  weakened  capacity,  lai^ely  benelitiiig  a 
•tnuiger,  in  whose  care  lie  bad  placed  himself,  and  to  the  prejudice  of  his 
next  of  kin,  contrary  to  previous  testamentary  intentions,— the  evidence  as 
to  capacity  and  influence  beingconflicting,  and  that  of  the  drawer  open  to 
suspicion, — pronounced  for.   lOtare  y.  Elunfn,  355,     Principle  applicable 
to  cases  of  influence  acting  upon  weakened  capacity.   Id.  3Mh     Influence 
not  sufl&cient  to  displace  a  will  made  by  a  competent  testator.  Jd.  354. 
4k — A  will  by  a  person  of  weak  intellect,  prepared  by  an  attorney,  from  in- 
structions given  to  him  by  one  of  the  parties,  without  seeing  the  deceased, 
refused  probate.   Waliu  v.  Mayghan,  585.     Such  proceeding  on  the  part 
of  an  attorney  improper  and  dangerous.    Id,  536. 
Cf^aTiricATx  of  good  behaviour,  during  suspension,  required  from  a  clergyman 
suspended  for  drunkenness.    Bwrdar  y.  jSjpeer,  63ii    Not  In  a  case  of  Inmwl- 
ing.  Burdar  y.  LangUyt  551. 
Church  Rats  : 

1. — A  rate  raised  to  cover  debts  occasioned  by  refusal  of  parishioners  to 
make  a  rate  for  necessary  repairs,  invalid.  EiUsv.  Griffin,  II.  A  rate 
covering  a  minister's  stipend,  invalid.  Still  v.  Palfrey,  233.  At  a  vestry 
duly  convened,  in  obedience  to  a  monition  to  make  a  rate,  roajorfty  re- 
fusing, a  rate  made  by  minority,  invalid.  Veiey  v.  Gosling,  468. 
2. — Monition  against  churchwardens  and  parishioners  to  meet  and  make  a 

rate.  Scale  v.  Velmf,  171.     Rate  made  by  minority  con6nned.  Id.  173. 
3. — It  is  no  valid  objection  against  a  riite  that  the  churchwardens  might  have 
obtained  funds  from  other  sources.     Varfy  v.  Nunn^  206.     Nor  that  the 
rate,  if  made  on  occupiers,  is  actually  demanded  of  and  paid  by  landlords. 
Id.  206.     Nor  that  it  is  slightly  imequal.    Id.  209.     Nor  that  the  rate  is 
levied  according  to  the  principle  of  the  poor-rate.   Id.  209.    Nor  that  the 
rate  due  is  of  long  standing.  Still  v.  Pa/frey,  228.     Nor  that  the  rate  was 
not  made  in  vestry,  but  by  parishioners  appointed  by  the  vestry  for  that 
purpose.   Id.  230.     Nor  that  a  poll  was  not  taken,  when  not  demanded. 
Vefey  v.  GosUny,  464.     Nor  that  persons  rated  are  excased  on  account  of 
poverty.    Id  465. 
4. — Ancient  history  of  church-rates.   Farfy  v.  iVtom,  196.     Vdeyy.  GosHng, 
477.    Parishioners  bound  to  repair  nave.    Id.  478.     Jurisdiction  to  en- 
force obligation  given  to  spiritual  Court  Id.  479.     The  obligation  in  per- 
sonam.   Id.  4^9.     Property  the  measure.  Id.  479.     Mode  of  enforcing  it. 
Id.  479.    Origin  of  rates.    Id.  480.     Remedies.    Id.  480.     OMigation  a 
religious  one,  on  the  conscience.    Id.  480.     Ancient  remedies  subsist. 
Id.  482.     Answer  to  argument  against  them,  as  unsuited  to  the  times. 
/<i.487. 
5. — In  parishes  divided  under  Church  Building  Acts.     Vartg  v.  Nu/m,  201 . 
Churchwaroens,  elected  under  local  Act.   Varty  v.  Nirnn,  205.    The  Ecclesi- 
astical Court  cannot  deal  with  them  in  their  character  of  trustees.    Id.  207. 
Nor  compel  them  to  collect  revenues  or  dues  belonging  to  parish.    Id.  208. 
CoHAaiTATiOM  by  httsband  with  his  wife,  after  probabUfs  scitntia  of  her  miscon- 
duct  shews  recklessness  of  his  honour.     DtUon  v.  Dilltm,  418, 438, 442. 
Collision  : 

1. — A  steamer  towing  the  vessel  doing  the  damage  (.which  was  exonerated 
by  having  a  pilot)  not  responsible.  **  Duke  of  Sussex,**  162.  Where  the 
pilot  is  taken  on  board,  not  compulsorily,  owner  is  still  exonerated;  the 
pilot  (his  directions  being  obeyed)  the  responsible  party.  Id.  164.  In  a 
suit  by  foreign  owners  against  a  firitish  vessel,  the  latter  exonerated,  the 
pilot  being  solely  in  fault  "  Vernon,**  280.  But  the  owner  of  the  vessel 
doing  the  damage,  to  be  exonerated,  must  prove  that  it  arose  entirely  and 
exclusively  from  the  pilot's  default.  '*  Diana,**  358. 
2.— An  action  by  a  foreign  owner  against  a  British  vessel  for  dsmage  done  to 
his  ship  in  a  British  port  not  sustained  on  the  ground  that  it  arose  from  the 
wilful  and  malicious  act  of  the  roaster.     '*  Druid,**  444. 
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3.— Where  the  damage  propounced  fior  eieeeds  the  Talue  of  thip  and  lireigfat 

the  Court  cannot  engraft  a  personal  action  against  the  owner*  of  msd 

doing  the  damage  upon  a  proceeding  origin^ly  ni  rem.    **  Fblmtf,"  512. 

To  render  a  roaster,  part  owner,  guilty  c?  misconduct,  liable  beyond  the 

value  of  the  ship,  he  roust  be  sued  as  such  in  the  first  instance.    Id.  511. 

But  the  Court  may  decree  costs  in  excess  of  the  value  of  the  ship.  Id.  512. 

Liability  of  ship  and  owner  to  be  measured  by  the  same  role.  '^Zfrmd^*  451 . 

4. — A  Queen's  ship  may  be  sued  and  condemned  in  the  damage  done  by  it. 

"Aihol,'*  566. 

Condonation  of  adultery,  what  amounts  to.     DUbm  v.  DiUon^  43B. 

Connivance  by  a  husband  in  his  wife's  adultery,  what  amounts  to.     Drtm  v. 

Drem^  380. 
CoxnaucnoN  of  Statdtis— *see  Statdtbs. 

,  rule  of,  where  the  meaning  is  doubtful.      Farfy  v 
iVinimSOS. 

CONTBMFT— see  PaACTlCB,  V. 

CoaFORATioN  law,  its  analogy  to  that  of  church-rates.     Faky  v.  Gaalmg^  4S5. 

Cosra— see  Paactice,  VI. 

Cacorroa — see  PaAcrxcB,  VI f. 

CkEorroas,  interest  of,  to  oppose  grant  of  probate  of  a  will.  HSmctes  v.  /W- 
6rooA,  143. 

Crew  of  a  vessel— see  MAsraa,  6. 

Crubltt,  plea  of,  no  bar  to  suit  by  haaband  for  adultery.  DUkm  v.  jEKSm. 
419.  Reasons.  Id,  419.  Though  coupled  with  declarations  of  a  desire  to 
get  rid  of  the  wife,  not  admitted.  Id,  421.  As  to  acts  of  croelty  leading 
directly  up  to  commission  of  adultery  by  wife,  quare.    Id,  421 . 

CoRATOR  AD  LrrsM,  the  father  of  a  mmor  absent  husband,  proceeding  as,  io  a 
suit  against  the  wife, — ^what  authority  required.     Morgan  v.  Morgan,  23. 

Custom  of  the  river,  in  respect  to  steam-vessels.     **  Duke  of  Smsaer,**  169. 

in  South  Sea  whale-fisheiy,  to  render  mutual  salvage  services  gntui- 

tously.     **  Harriot,'*  613,  683. 


DAXAGS'See  Collision. 

Date  of  a  will  not  that  of  execution.    Be  SeU,  106. 

Deseetion  (by  mariners),  definition  of.    "  WeaiBtorelaiui,'*  17. 

(of  a  wife  by  her  husband),  though  wilful,  no  bar  to  a  suit  for  adul- 
tery.    Morgan  v.  Morgan^  S3.     DiBnn  v.  DiUon,  iSO. 

Destruction  of  a  will  by  mistake ;  must  be  proof  of  due  execution.    Re  T%mp- 

ton,  21 1.     Re  Thornton,  218. 
DsviATyN,  in  bottomry,  80 ;  in  salvage,  89. 
Divorce — see  Adultbrt. 
Drunkenness,  articles  against  a  clergyman  for.     Border  v.  Speer,  39.     Legal 

definition  of  the  crime.  Id.  52. 
Dubs  belonging  to  a  parish,  applicable  to  repairs  of  church,  the  Ecclesiastical 

Court  cannot  compel  churchwardens  to  collect     Vartg  v.  iVwui,  208. 

to  minister  of  parish  cannot  be  sued  for  in  a  cause  of  subtraction  of 

church-rate.     StiBw,  Paffreg,  23a 


Election  law,  its  analogy  to  that  of  church-rates.     Vei^  v.  Godmg,  483w 
Evidence  : 

K — EIFect  of  negative,  met  by  positive.     Burder  v.  I^teer,  55. 

2. — EIFect  of  declarations  by  parties  after  marrrage  in  a  suit  of  nullity  by 

undue  publication  of  banns.    Breabf  v.  Reed^  126. 
3. — EIFect  of  admissions  by  witnesses  produced  by  husband  to  prove  adul- 
tery of  his  wife,  and  which  may  establish  a  bar.     Drem  v.  Drew,  321. 
4. — I'arol,  admissible  in  ascertaining  intention  of  testator  under  sec.  21  of 
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sUt.  Brooks  V.  Kmif  99.  Soar  v.  Dotman^  513.  Principles  on  which 
a  Court  of  Probate  proceeds  in  admitting  parol  evidence  in  respect  to 
papers  which,  having  relation  to  a  previous  paper,  are  not  revocatory 
thereof.  Langdon  v.  Rooks,  259,  Rule  for  admitting  parol  evidence  in 
cases  of  ambiguity  in  a  will.    Dorset  v.  Haxoarden,  4]  3. 

5.— Of  publication,  where  the  fact  is  not  apparent  on  fece  of  will  executing 
a  power  requiring  publication.     Cooper  v.  Dunn,  254. 

6.  —Of  identity  of  parties  to  a  marriage,  in  a  suit  for  divorce,  what.  Cnnps 
V.  Cripps,  531.    Pollard  v.  PoUard,  532 

7.— Privileged  communications,  rule  applicable  to.    MaekeHziev.  Yeo,  521. 
See  Attestation  and  Practicx,  VIIT. 
Execution: 

Defective  -sfter  attesUtion.     Be  Olduw,  170.    Be  Byrd,  491. 
Signed  in  margin.     Be  WakeUng,  23o* 

/fTe^<2ar— signed  at  the  end  of  a  blank  page.     Be  Carver,  276. 

EXECDTORS  : 

1. — Named  in  'instructions"  for  a  will,  containing  no  disposition  of  the  pro- 
perty* held  to  be  the  executors  referred  to  in  a  posterior  paper,  not  annexed. 
Wood  V.  Goodhke,  142. 

2. — Their  appointment  may  be  revoked  by  mere  execution  of  a  later  substan- 
tive will -appointing  no  executors,  and  containing  no  words  of  revocation. 
Henfrey  v.  Heirfrey,  351. 

3. — Where  a  party  is  appointed  executor  ex  qffido,  for  certain  purposes,  and 
the  office  merges  in  another,  the  Court  of  Probate  will  carry  the  testator's 
intentions  into  effect  d-pres.     Be  Haynet,  403. 

4.— Where  an  executor  and  trustee  fraudulently  mutilates  the  will,  the  Court 
cannot  exclude  him  from  the  probate.    Be  Ilslt,  41 1 . 

5. — An  executor  substituted   by  a   surviving  executor  for  an    executor 
deceased,  in  pursuance  of  the  will,  though  he  has  not  taken  probate  dur- 
ing life  of  the  nominor,  is  entitled  to  probate  and  nominate  a  co*executor. 
Be  Deickman,  515. 
See  Paacticx,  V.  2. 


Facultv— see  Practice,  IX. 

Fees,  settled  by  the  ordinary,  not  legal  fees.     Fiirty  v.  Nmm,  207. 

FiJko  does  not  fix  nationality  of  vessel  under  slave-trade  treaties.    **  Eagk,*^  69. 

FaAUD,  practised  on  pspers  of  a  testator,  effect  of  the  fact  on  validity  of  a  sus. 

picious*paper  produced.     Wood  v.  Goodlake,  159,  160. 
Fraudulent  mutilation  of  a  will  by  an  executor  and  trustee.     Be  Ilett,  410. 


Grants  from  the  Crown,  to  be  construed  strictly.     "  Panda,"  GOO, 
Guardian— see  Curator. 

Hand- Writing  :  The  Court  Mrill  not  grant  probate  of  a  paper  on  evidence  of 
band-writing  alone,  where  disputed.  Wood  v.  Goodlake,  156.  WeBeehf  w. 
Vere,  245.     Mackentie  v.  Yeo,  529. 

Identity,  in  causes  of  divorce,  where  questioned.     Morgan  ▼•  Morgan,  30. 

DiUon  w.  Dilhn,  427.     Cripps  v.  Cripps,  531.     PoOard  v.  PoBard,  532. 
iNcoRroRATioN  of  documcnts  dehors  in  testamentanr  papers ; 
Coses  of:  Be  Smith,  1.     Be  Sotherout  74.     Be  bidgway,  361.    Be  Countess 
of  Durham,  365.     CoUier  v.  Langebear,  369.     Be  Dickins,  398.     Be  Wil- 
Usjbrd,  404.     Be  Usko,  405. 
Rule  respecting :   CoUier  v.  Langebear,  .375.    Be  WiUesford,  405. 
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Imseckvt  conduct  in  a  cleit^yman,  during  divine  senrioe,  definition  of.     Burder 

V.  <Sp«er,  62. 
IwrLuxMcx — see  Capacity,  3. 
Intxntion  of  Testators'-  see  Evidbvcx,  4. 

Interest  of  a  creditor,  in  a  testamentary  cause.     Menzies  v.  Pulbrook*  143. 
in  a  ship,  equality  of,  insufficient  to  sustain  a  cause  of  possession. 

"  EUzabeth  and  Jane;*  177. 
Intbrlikeatxons  in  testamentary  papers — see  Altebatiovs. 
Inter  ROGATORIES— see  Practice,  X. 
Intxntort  and  Account— see  Practicx,  XI, 

Joint  Cafture  of  slave-TCssels.  "  Eaale,*"  72.  "  Sociedade  Fdiz,"  286.  Prin- 
ciples applicable  to.     *'  SocMade  FeUz,^  2H8. 

Judicial  Committex  of  the  Privy  Council,  objection  to  the  coostitotion  o^  in 
Wood  V.  Goodlahe*  144. 

Jurisdiction  of  Court  of  Admiralty  in  questions  of  bounty  for  capture  of  slave- 
vessels.    ^Eagh,**  70,  71.     Of  Mixed  Commission  Courts.     Id  7K  72. 

— — — ,  wrong,  when  probate  is  taken  out  in  a,  e.  ^.,  in  a  Provincial 
Court,  where  there  are  bona  notahiUa^  the  Archbishop's  Court,  in  granting 
probate,  will  require  the  effects  to  be  sworn  at  the  or^nal  amoimt,  though 
partly  administered  under  the  void  grant     Re  Hogg,  S96, 

Justices — Court  of  Admirslty  may  inouire  into  their  proceedings  under  atat.  5 
and  6  W.  4,  c.  19.  **  Westmoreland,''  19.  Whether  empowered  to  enter- 
tain  claims  for  preserving  lives  in  unsuccessful  attempts  to  salve  ship  and 
cargOi  under  1  and  2  Geo,  4,  c.  75,  qwere,    '*  Zephgrus,**  340. 

Law  to  be  administered  to  foreign  owners  of  a  vessel  suing  in  a  British  Court. 
"  Vernon,"  281.    "  Drutd,"  450. 

Lay- Baptism,  validitv  of.  Escotir.  Masiin,  552.  Rubrics  and  Canons  in  re- 
lation to  baptism.  Id  555.  The  water  and  the  words  the  essentials.  Id  563. 
Opinions  and  practice  of  the  Church  respecting.  Id  566.  Misapprehension 
of  the  nature  and  grounds  of  the  suit  against  clergymen  refusing  to  bory. 
Id  570. 

Liabiutt  of  sureties,  how  it  may  be  discharged— see  SuRinxst  1* 

LicBNSE — see  Connivance. 

Loo  of  a  ship,  tendered  as  evidence— see  Pbactxcb,  VIII.  3. 

Magistrates — see  Jbsticbs- 

Mandamus  to  make  a  church-rate,  why  refused.    Veky  v.  Godmg,  482. 

Marriaox,   proof  of,  in  causes  of  divorce.     Verew,  Vere,  369.     Cripfm  v. 

CWpps,  531.     PoOard  v.  PoOardy  532. 
Master  of  a  vessel : 
1.— Has  no  Uen  on  it,  but  undertakes  charge  of  it  on  responsibility  of  bis 

owner.     "  Windsor  Castk;*  120. 
2. — Cannot  dispute  the  title  of  the  owner.    Id,  120. 
3.— Where  he  wilfully  and  maliciously  damages  another  vessel,  his  owners. 

not  authorizing  or  adopting  his  acts,  are  not  responsible.    **DTmd^  45QL 
4.— Questions  of  responsibility  of-owner  for  acts  of  master  governed  by  rules 

applied  to  cases  of  principal  and  agent,  master  and  servant.    Id  451. 
5. — A  master,  part  owner,  when  guilty  of  misconduct,  cannot  be  made  liable 
beyond  value  of  ship,  unless  sued  personally  in  the  first  instance.    '*  Fo- 
lantr  511. 
6. — Master  and  crew,  their  duty  when  a  pilot  is  on  board.  "  Duke  of  Snsmx^ 
163.     In  case  of  collision,  where  they  are  in  pari  deHeio  with  the  pilot,  tite 
owners  not  exonerated  from  responsibility.     "  Diana,**  358L 
Mixed  Estate  :  a  holograph  will,  unattested,  whereby  proceeds  of  a  small 

•  See  the  Errata. 
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real  estate  are  directed  to  make  a  eominon  fiind  with  the  personalty,  though 
not  within  1  Vict  c.  26,  ia  not  admissible  to  probate.    Re  Reem^  310. 

MowKY  taken  from  ptxmtea,  there  being  no  evidenoe  of  ownership,  held  to  be 
btmapiratarwm,  and  droito  of  Admiralty.    **  Panda,'*  613. 

MoTioKs— eee  Pkactici*  XII. 

NxcxssARus  supplied  to  a  foreign  ship : 
1.— May  be  sued  for  in  Court  of  Admiralty,  under  3  &  4  Vict  c.  65,  although 
the  debt  was  incuired  antecedent  to  the  stat     "  Alexander,**  188.     Where 
the  ship  is  built  and  registered  in  a  British  colony,  the  stat  does  not  apply. 
"  Ocean  Queen,**  278. 
2.— Definition  of  "Necessaries."    "  Akxander,**  390.      Proof  lies  on  the 
plaintiff  to  shew  that  the  supplies  were  necessary.    Id,  390.     Distinction 
m  respect  to  adfances  of  money.    Id,  391.    "  Sophk,**  394t,    Less  evi- 
dence required  in  case  of  anchor  and  cable.     "  Alexander,'**  391. 
NuLLRT  of  MAaajAQB : 
I. — By  vndne  pubUeation  of  banns.     1. — Knowledge  of  the  feet  must  be 
brought  home  to  both  parties.    Breafy  v.  Reed,  IS3. 

2. — Effect  of  their  declarations  after  marriage.  Id  126. 
.^ImpoienlUB  eautd.  Where  a  party  in  the  cause  refuses  to  undergo  in- 
spection, and  is  in  contempt  thereby,  the  Court  may  hear  the  cause  and 
pronounce  sentence,  the  contempt  being  waived.  Barriaon  v,  Harriaon, 
295.  The  waiver  entities  the  party  in  contempt  to  appeal.  Id,  303, 304*. 
See  PaACTict,  V.  1. 

Omission  of  a  legacy  in  a  will,  by  mistake  of  drawer,  cannot  be  supplied  by  the 
Court  of  Probate.    Re  Wilson,  129. 

OwHsas  of  Teasels  not  unfit  persons  to  conduct  suits  for  salvage  on  behalf  of 
their  masteia  and  crews.    '*  Haidee,**  596.    They  should  not  take  upon  them- 
selves to  apportion  salvage.     Id.  600. 
See  Mastke. 

Pauvkb,  will  of  a,  attended  with  suspicion,  propounded  and  opposed  by  parties 

m  Jbrmd  paaperis,    Nobbs  y.  NMs,  128. 
Pilots,  construction  of  Pilot  Act,  in  respect  to  appomtment  of  pilots  by  Trinity 
House  and  by  Lord  Warden  of  Cmque  Ports.    "  Vernon,^  282. 
,  responsibility  of— see  CoLusion^-and  Mastkrs. 
PiaATKs,  **  goods  o^"  what    *'  Panda,^  61 1. 
Plsa — see  PaAcnca,  XIII. 

Poll  at  a  vestry  meeting  to  make  a  church-rate — see  CHnmcH-RATi,  3. 
Possxssioir*  cause  of,  can  be  sustained  only  by  a  majority  of  the  interest 
**  ERzaielh  and  Jane,**  180.     A  master  cannot  dispute  the  titie  of  the  owner. 
**Wmdsor  Castk,**  IW. 
Powaa ;  will  of  a  married  woman,  under  a  deed  requiring  publication,  fiict  of 
publication,  not  apparent  on  face  of  will,  established  by  parol  testimony. 
Cooper  Y.Ihmn,25i. 
PsAcnci : 
I.'^AdmimsiraHon,    1.— Of  the  effects  of  a  former  wife  of  a  party  deceased 
intestate,  refused  to  representative  of  second  wife  (widow)  deceased,  in 
the  first  instance,  without  a  decree  against  the  next  of  kin  of  the  hus- 
band.   Re  Soumbjf,  110.     Is  granted  to  persons  having  the  interest 

2.— As  in  an  intestacy,  refused  where  a  will  had  been  primA  facie  duly 
executed  by  a  person  found  to  be  unsound.   WHBamsy,  Wimams,  130. 

3. — De  boms  non  granted  to  executors  of  a  deceased  sister  of  testator,  a 
surviving  sister  being  imbecile,  and  next  of  kin  remote.     Re  South- 
mead,^&, 
VOL,  I.  4   M 
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4. — With  will,  refused  to  a  married  woman  (a  residuary  lepitre),  her 
husband  declining  to  take  part  in  the  pTOoeedin|(K,  notwithstanding 
letiunciation  of  executors.     BtAben  v.  Harby,  906. 

5. ,  granted  to  widow  of  testator,  on  behalf  of  a  minor  son,  ap- 
pointed executor,  in  absence  of  a  party  having  a  preferable  claim.    Pe 
Widger,  961. 
1 1.  ^-^AppeaL    1  .—Where  a  party  is  actually  in  contempt,  bnt  the  contempt  1$ 
waived,  he  is  not  precluded  from  appealing  to  a  superior  Court.     Harrwn. 
V.  HarriBOn,  803. 

2, — Where  the  matter  appears  on  fiice  of  inhibition  not  appealable,  the 
objection  should  be  taken  in  the  first  instance.     Id-  dOl. 

3. — Not  perempted  by  asking  for  costs  in  a  testamentary  suit  after  sen- 
tence, when  appeal  is  asserted.    Horttm  v.  Wihuoty  312. 

4. — Libel  of  appeal  to  Judicial  Committee  not  required  to  be  signed  by 
counsel.    Fife  v.  EhaU,  365. 

III. — Commimon  of  Apprmunimt     Most  not  be  questioned  incidentally. 
"  Pawm;'  305. 
2. Costs  of— see  Custe,  8. 

I V. »  Cbmfttcf  of  Suit,     1  .—In  a  case  of  salvage,  it  is  irregular  and  improper, 
when  a  master  (salvor)  has  authorized  his  owner  to  proceed,  for  the  Proc< 
tor  of  the  owner  of  the  vessel  salved  to  settle  with  him,  unknown  to  the 
adverse  Proctor,  who  had  appeared  for  him.     "  Htddee,**  599. 
8. —Proctors  are  to  take  care  that  they  are  duly  authorized  to  appear. 
"  Wilkelminer  380.     "  Haideer  597. 
y,"^  Contempt,     1. — When  waived,  the  party  in  contempt  is  not  precluded 
from  appealing.     JJarrisim  v.  Haniaon,  301. 
2. — An  executor  cited  by  creditor  to  take  probate  of  a  will,  and  assigned 
to  do  to,  cannot  be  pronounced  in  contempt  for  non^compliatice  with 
the  asaigoarion,  at  suit  of  creditor.     WMiton  v.  7omMi»,  31 SL 

VI. — Coits.  1. — A  partv  in  a  cause,  becoming  bankrupt,  required  to  give 
security  for  costs.  GokUe  v.  Murrajf,  36L  But  if  the  assignee  appears,  to 
conduct  appeal,  he  is  liable  for  costs.    Jom»  v.  Godrick,  6^. 

2. —The  Surrogate  of  Judicial  Committee  not  competent  to  order  secu- 
rity for  costs.    Fife  v.  BhaU,  365. 

3.— Where  a  bottomry-bond  is  pronounced  valid  in  part  and  invalid  as  to 

.  the  rest,  and  it  is  referred  to  the  Registrar  to  report  en  certain  items, 
costs  of  report  given  to  bondholder.    '*  Heart  qf  Oaht"  1 15b 

4.~The  Crown  cannot  give  or  receive  costs.     "  Duke  of  Smiex*"  165. 

5. — In  a  suit  for  subtraction  of  tithes,  under  2  &  3  Kdw.  6»  c  13,  pay- 
ment of  costs  cannot  be  enforced  pending  appeal    /^  v.  Bbmtt  17^ 

6. — In  a  suit  for  church-rate,  where  the  churchwardens  fisil  in  proof  of 
part  of  their  libel,  tliey  are  condemned  pro  taido  in  the  costs.  SUB  v. 
Pdfrey,  235. 

7. — Owners  of  caigo  have  no  /ten  for  costs  on  freight  brought  into  Re* 
gistry  to  answer  a  bottomry-bond,  where  the  ship  is  abandoned  by 
the  owners.     "  Lord  Cochrane,*^  285. 

8.— In  a  salvage  suit,  where  a  commission  of  appraisement  retnma  the 
value  not  exceeding  the  amount  stated  by  the  ownets,  the  ooits  ane 
borne  by  party  taking  it  out.  "  Perrian^  305*  Such  a  proceeding 
unjustifiable.     *'  WUhOmin^;'  380. 

9. — In  a  suit  on  a  bottomry-bond,  the  validity  of  which  is  not  contested 
by  the  owners,  where  the  amount  of  charges  is  reduced  in  the  Bqps- 
try  one-fourth,  the  bondhoMer  condemned  in  the  costs  inbaequent  to 
reference.    "  £2ua,**  306. 

10. — When  a  will  is  pronounced  for  and  the  party  opposing  it  appeals, 
but  the  appeal  is  abandoned  and  the  cause  is  remitted,  the  Court  to 
which  it  is  remitted  caimot,  at  the  prayer  of  the  representative  of  the 
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appellant  (who  had  died),  decree  costs  on  original  cause  out  of  estate, 
not  prayed  for  before  appeal  was  asserted.     Uorton  v.  WUmot,  31 1. 
1 1. — In  a  case  of  collision,  where  owners  of  vessel  and  owners  of  cargo 
proceed  separately  and  obtain  a  sentence,  where  there  has  been  no 
delay  or  vejution,  both  are  entitled  to  their  costs.     "  JDumo,"  S59. 
12. — Where  the  owner  of  a  foreign  ship  proceeding  against  a  British 
vessel  for  damage  resides  out  of  jurisdiction  of  Court  of  Admiralty, 
he  may  be  required  to  give  security  for  costs.    '*  Druid,**  445.    Even 
though  the  foreign  vessel  is  arrested  in  anotlier  suit     Id,  446. 
13. — The  Court  of  Admiralty  may,  In  an  action  against  the  ship  for 
damage,  give  costs  against  owner  when  damage  pronounced  for  ex- 
ceeds value  of  ship.    **  VolmU,**  512. 
VII. — Creditor  not  allowed  to  oppose  a  grant  of  probate  to  the  executor  g.  I. 

Menzie*  v.  PuUn-ook,  14a 
Wltr^Evidtnce.     I. — A  solicitor  examined  as  a  witness,  and  speaking 
from  a  reference  to  entries  in  his  books,  not  compelled  to  produce  the  ori- 
ginal books.     Godrieh  v.  Jones,  2. — But  qware.     Dearer.  Eiwyn,  342  n. 
2.— In  a  suit  respecting  the  will  of  a  testator  whose  later  will  had  been 
set  aside  for  unsoundneos  of  mind,  the  evidence  taken  in  the  former 
cause  not  admitted,  on  application  at  hearing.      We^slm  v.  Vere, 
242, 247. 
3w^Log  of  a  Queen's  ship,  claiming  to  share  as  joint  captor  of  a  slave 

vessel,  not  admissible.    **  Sodedade  FeHz,**  292. 
4.— In  a  suit  for  divorce,  by  reason  of  adultery,  foct  of  diversity  must  be 
proved  by  direct  evidence.     Vere  v.  Vere,  369.     A  decree  of  confron- 
tation is  not  conclusive  evidence  of  identity.     DiUon  v.DiOon,  4S3  n. 
5. — A  solicitor  responsible  to  the  Proctor  for  his  costs,  whose  incompe- 
tency thereby  has  not  been  discovered  till  after  publication,  not  allowed 
on  release  to  be  re-exsmined.     RendaU  v.  Eendall,  493. 
6. — Where  a  party  in  a  cause  dies  before  the  requisition  for  examination 
of  witnesses  abroad  had  been  executed,  the  examination  must  recom- 
mence  from  date  of  party's  death.    Best  v.  Fuday,  513. 
IX. — FacuUy,  for  a  vault,  cannot  be  had  where  the  church  is  not  consecrated. 

Turner  v.  HanweS  (Bector,  ^c.  of),  36& 
X. — Interrogatories,  objectionable,  rule  respecting.     Burder  v.  Speer,  62. 

The  Court  has  no  means  of  preventing.     Id,  62. 
XI. — Lwentory  and  Account,  an  adrainistratrix  not  compelled  to  exhibit,  after 
18  years*  acquiescence  of  party  interested,  and  there  being  no  averment 
that  estate  not  duly  administered.     Scurrah  v.  ScurraJi,  252. 

XII . — Motions,  ex  parte,    1 . — Court  will  not  decide  thereon,  respecting  al ter- 
ations  in  a  will,  if  opposed,  however  strong  the  presumption.     Re  Jack- 
son, 93. 
2. — Must  be  specific,  not  in  an  alternative.     Re  Parke,  104. 

XIII. — Plea,    I. — Inconvenience  of  want  of  a  defensive  plea  in  suit  for 
wages.     "  Duchess  of  Kent,''  1 82. 
2. — Court  will  not  shut  out  a  counterplea  on  mere  suggestion  that  it  is 
vexatious.     Dillon  v.  DiUon,  418.     A  double  plea  alloMrable,  though 
inconsistent.    Id,  41 9. 

X\\, ^Privilege  of  Queen's  Advocate  and  Proctor.     "  Panda;*  604. 

W.-^Proceeds  of  a  vessel  hypothecated,  sold  under  decree  of  Court  of  Ad- 
miralty, in  a  cause  of  salvage,  allowed  to  be  arrested  in  the  Uegistryi  at 
peril  of  bondholder.    "  Wihons;*  1 15. 
2. — A  holder  of  a  bottomry- bond,  on  ship,  freiKht,   and  caigo,  entitled 
to  have  its  amount  (judgment  agaiubt  ship  and  ireight  havmg  gone  by 
default)  paid  out  of  proceeds  ot  ship  and  freight  in  Registry,  notwith- 
standing owner  of  cargo  claims  a  /ten  on  the  freight  fur  cubts.    **  Lord 
Cochrane,"  285. 
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XVL— Proxy,  nature  oi;  required  to  enable  a  hOux  to  proceed  as  curolflr  on 
behalf  of  a  minor  absent  husband,  in  a  suit  for  divorce  by  adultery.    Mor- 
goH  y,  BforgoH,  28. 
« , ,  for  an  agent  of  an  absent  major  husband.     Sewm  y. 

Sew^  34. 
PaocToas  bound  to  know  the  names  of  parties  for  whom  they  appear.     *'  WU- 
HMm,"  S80.     And  to  take  care  that  they  are  duly  aulfaoriKed  to  appear. 
«  Haidee,"  597. 

,  admissions  of,  160,  685. 
PuBucATioK— see  Powsit. 


RspAia  of  churches — see  Chu»ch-IIatb,  4. 

RxpuBucATioif  of  unattested  alterations  in  a  will  by  eieeution  of  an  attested 

codicil.    IUMoffg,3Sl5.  ^  ^  .        ^^ 

RxsTiTUTiov  of  conjugal  rights,  suits  for.    Drtw  T.  Drtio,  319.    JJUkm  ▼. 

Rbvocation  of  wills :  .      ♦         -. 

1.— A  will  torn  by  a  testator,  with  intention  to  revoke,  but  who,  Immedi. 
ately  repenting,  directed  the  pieces  to  be  stitched  together,  held  to  be 
prim^  yocte  revoked.    Re  CoAerg,  91. 

2.~By  substitution,  when  substitution  is  ineffectual;  no  revocation.  Brooit 
Y.  Kent,  100, 

a— Marriage  and  birth  of  issue  operate  to  an  absolnte  revocation  of  a  wiU 
dated  prior  to  stat     Waikgr  v.  Waiktr,  131. 

4,— Where  part  of  a  will  is  cut  away,  it  is  a  partial  revocation,  whether  betore 
or  after  stat.    jRe  Lambert,  132.  . 

5.— A  codicil  burnt  at  one  comer  and  torn  through,  not  commg  from  reposi. 
tories  of  testator,  whose  papers  had  been  improperly  dealt  with,  not  re- 
voked.    Wood  V.  Goodlake,  154.  .    ^        .      » 

6.— Of  a  wUl  of  1822,  by  a  pencU  writing  without  date,  meflectnaL  Be 
FanmfUm,23rt.  ,.  ^. 

RvLxs  OF  Navwamok,  by  Trinity  House,  though  not  law,  bmdmg  apoo  ves- 

sels.    "  Duke  of  Sussex,**  -166.    Rule  applicable  to  steam-vessels.    Id.  166. 


Salvaoi  :  .....  ^ 

1.— Servicea  by  a  vessel  suling  in  company  with  the  vessel  salved,  not  entitled 

to  a  huge  compensation.    "  GoMet,**  90. 
2.— Distribution  of  award  by  magistrates  not  within  jurisdiction  of  Court  cf 
Admiralty,  under  3  &  4  Vict  c  65,  unless  application  bad  been  made  to 
the  magistrates.    •* -flops,"  lia 
3« — Refused  on  account  of  erroneous  and  improper  conduct  m  salvors. 
"  Dygden,**  115.    Persons  who  assume  character  of  salvors,  where  more 
competent  persons  are  at  himd,  entitled  to  no  indidgence.    Id,  117.     On 
account  of  vessel  not  proved  to  be  in  danger.    "  FaWWae,"  379. 
4.— Preserving  lives  of  crew  of  a  ship,  but  not  salving  property,  founds  no 
claim  for  salvage.    **  Zephgrue,**  339.    Nor  an  amracoesf^  attempt  to  salve 
property.    Id,  330.    Whether  stat  1  &2  Geo.  4,  c  75,  gives  to  justices 
authority  to  entertain  daims  for  preserving  life,  ^luere.     Id,  340. 
5. — Resisted  on  the  ground  of  a  custom  to  render  mutual  salvage  services 
grajtuitously.    *' Harriot,'*  6ia    Issue  directed  to  a  Court  of  Law.    U. 
614.    New  trial  moved  for.    /(i.614.     Reftised.    /<!.  624. 
Sccuanr  for  costs—see  Pjlactice,  VI.  1,  2. 

ScPAaATioK— see  Adultery.  t\_      ^^n 

SifAEATioNs,  voluntary,  between  husband  and  wife,  illegal.  Drew  v.  DrtWt  319. 
Slate- vissKLs,  capture  of,  64^  286. 
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Stavutis,  Construction  of: 
89  Car.  8,  c.  3—580. 
30  Gea  S,  e.  71  (local)— 19i. 
1  &  8  Geo.  4b  c.  75—340. 
6  Geo.  4,  c.  125— 163»  S82,  358. 
5  &  6  WilL  4,  e.  19—16. 

1  Vtct  c.  26—2, 37,  74^  92,  93, 169, 325, 364,  494,  519,  5B1. 
3  &  4  Vict  c.  65—78, 1 12, 187, 272, 388. 
Chuffch  Building  Acts,  199. 

9  remedial,  have  a  wide  and  liberal  construction.    *'  Atmtamkrt*  168. 

Surrun— see  NxcxssAaiss. 
Scjaanss : 

1. — Of  an  owner  of  a  ship,  become  bankrupt,  held  to  be  discharged  by  nego- 
tiation between  the  purtiea  to  the  action,  prior  to  his  bankruptcv^  to  settle 
out  of  Court.  **HarrUit,"  338.  What  amounts  to  **  giving  time.*'  I<L 
333.  The  principle,  "if  the  sureties  might  have  been  prqi^ced."  Id, 
335,  337.  Liability  of  bail  once  extinguished  cannot  be  revirflU  Id.  3S8. 
2, — Of  a  deceased  insolvent  administrator,  who  had  misapplied  assets,  liable 
notwithstanding  lapse  of  time,    Rudge  v.  Partrin^,  219. 

TiTBBs,  owner  of  crops,  at  the  time  of  severance^  liable  for.    F^  v.  Bhat,  175. 
■,  what  amounts  to  an  agreement  for  composition.    Mtihiuh  v.  JFoocgr, 
176  n. 
TaxATus  respecting  slave  trade,  exposition  of,  aa  regards  detention  of  slave 

vessels.     **  Eagk,"  71. 
Trikitt  AlAartEs,  assisting  Court  of  Admiralty,  course  pursued  by  the  Court 
in  taking  their  opinion.    **  Venum/*  280. 

Waoss,  maiineiB',  under  what  drcumstances  not  forfdted.    **Wuimoreland,** 

la    "DucAcstofJKotf,**  183. 
Wills: 
1.— Made  before  1838  not  altogether  out  of  Stat    Brooke  v.  Kent,  96. 
2. — A  paper  must  be  signed  by  testator  before  it  can  be  designated  **a  wilL" 

Be  aiding,  169. 
3.*— There  cannot  be  two  substantive  wills.    Hexfirey  v.  Henfrey,  357. 
4t.— Lost  or  stolen,  copy  admitted  to  probate.    Be  Qmtme,  236* 

See  ALnaATioM-^ATTKsTATioN- DxaraucTioN — PowEa— Rsvocation. 
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ERRATA. 

Page 37,  line  IH,  for  "after,"  read  ''before. 

eO,   —  \2,for  **  religious,"  read  *' malicioiii." 

145>  —  21,  fir  **  I  hftd  seen  the  evidence  and  argued  on  the  evi- 
dence," read  **  I  had  not  Been  the  evidence  nor  aigued 
on  the  evidence." 

461,  —  S&^fir  "  Oldham  v.  Wainwright,"  read  "  Oldknow  v.  Wain- 
Wright,"  and  patnm,  througfiout  that  case. 

468,  —    Stfir  *' was  made,"  read  "  was  not  made." 

515,  —  ^fir  "appointments,"  read  "appointees." 

621,  -r  24,  /or  "  it  said,"  read'*  it '»  said." 

^32;  —  22,  the  Ftoctors'  names  should  be  transposed. 
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